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- 1 earry the above in stock in

Both Phones 664

Nos. 209-211 West Main St.

Road Scrapers--Road Plows

Scraper Co.’s make and can deliver promptly.
Double and Single Trees and Neck Yokes, Axle Grease, Buggy Grease.

Also extra heavy
JAS, H. SHEPHERD,

“New Shepherd’s Ranche” :
Ottumwa lowa. §

FIGHT

DOES NO'f ANTICIPATE FORCING
DECISIVE BATTLE IN
COREA.

‘STORY OF BIG FIGHT
; ON YALU REPEATED

e e

It Is Officially Denied By St. Peters-
burg Authorities Today — Chinese
Take' An Active Interest in War —
May Withdraw Minister

St. Petersburg, April 23—The ru-
mor is still current in this city that
the Japanese sustained a heavy
loss while attempting a landing
near the mouth of the Yalu river.
According to the report, which is
said to be based upon a private
telegram from Port Arthur, the
Japanese lost 7,000 men. The sto-
ry is not confirmed and now is
discredited in some quarters.

Paris, April 23.—Information
reaching the highest quarters

- here, tends to confirm the report
that a rather serious engagement
has occurred on the Yalu river, in-
volving a reverse to the Japanese
column, but the information lacks
positiveness, although it is credit-
ed in influential quarters. It is
said that this is not the “minor
operation” mentioned in Alexieff's
report April 22.

St. Petersburg, April 23. —(8 p.
m.,)— The Associated Press is au-
thoritatively informed that the
government has no advices sup-
porting the rumors of heavy fight-
ing on the Yalu river.

St. Petersburg, April 23.—In spite of

“ewthe ranorts from Seoul and Tokio that

i hissians are amgssing 50,000 men
to resist the Japanese crossing the
Yalu river, it can be asserted with
great positiveness that an obstinateob-
struction of the enemy’s crossing is no
part of Kuropatkin’s tactics.

To Fight in Manchuria.

The Russians intend that the Japan-
ese shall have the river behind them
before giving battle in force. The first
decisive engagement will occur in
Manchuria, where the Russians be-
lieve they will have all the advantage
of position.

The Japanese fleet is again reported
to be off Port Arthur.

China Grows Beélligerent.
Paris, April 23.—The correspondent

Dr.B.A.STOCKDALE

WILL BE AT

Ballingall Hotel,

OTTUMWA,

Thursday, May 12, 1904
From8 a. m. to 5 p. m,, ONE|
DAY ONLY—Returning

every four weeks,

SN A7 e,
When Cured,

It is the perfect confidence we have
fn our treatment that warrants us In

KOROPATEIN WANTS T0

N MANCHURIA

of the Associated Press here 1{s in-
formed that China has taken quite 2
definite pro-Japanese stand within the
last few days. It is said thie may in-
volve serious consequences to the re-
lations ‘between Russia and China.
Caused by Alexieff's Order.

China's action tollows the report
that Alexieff had requested the retire.
ment of the Chinese troops. It is re-
ported the Chinese minister at St. Pet-
ersburg will be recalled.

Japanese Near Wiju,

St. Petersburg, April 23.—An official
telegram received here says Russian
scouting parties report the Japanese
are concentrated in considerable force
with war material and pontoons, at
and around Wiju, Shots were ex-
changed south of the river Pomakua,
where the Russian detachment lost
three killed and two officers and thir-
teen men wounded. The Russian force
regained the Russian side of the river
under the protection of two guns.

Alexieff's Report.

Alexieff's telegram to the emperor
says that a series of reconnaissances
on the Yalu have shown that the Ja-
panese are concentrating in consider-
able force and that they are beginning
to concentrate troops in Wiju. He al-
so reports that a Russian detachment
reconnoitering south of the river Po-
makua were fired upon by the Japan-
ese. One Russian was killed and sev-
enteen wounded.

Proper Treatment of Pneumcnia.

Pneumonia is too dangerous a dis-
ease for anyone to attempt t o doctor
himself, although he may have the
proper remedies at hand. A physician
should always be called. It should be
borne in mind jhowever, that pneumo-
nia always results from a cold or from
an attack of the grip, and by the prop-
er treatment of these discases a
threatened attack of pneumonia may
be warded off. There is no question
whatever about this, as during the
thirty years and more that Chamber-
lain’s Cough Remedy has been used,
we have yet to learn of a single case
of a cold or attack c! the grip having
resulted in pneumoni~ when this rem-
edy was used. For sale by all drug.
gists.

FOUR YEARS
FOR TAYLOR

CONFESSED BIGAMIST RECEIVES
SENTENCE IN KEOKUK
COUNTY COURT.

RESULT OF “WILD OATS”

Marriage ,of Young Preacher To Dela-
ware Woman Some Years Ago Be-
lieved By Friends To Have Been
Only a Prank—Ilowa Wife Is True

Sigourney, April 23.—(Special.)—
Four years at hard labor in the peni-
tentiary is the sentence meted out yes-
terday afternoon to Rev. Irvin B. Tay-
lor for the crime of bigamy, to which
he pleaded guilty some days ago. The
sentence was to have been passed to-
day but Taylor waived the time and
Judge Preston told him his fate yes-
terday.
Took the News Calmly.

Taylor took the sentence very calm-
ly. When asked by the judge if he
had anything to say as to why sen-

allegations made against him before
stating the length of the sentence.
Previously the attorneys for Taylor
had made a plea for clemency.

Has Made Friends.

Rev. Taylor has made many friends
since he was brought to Sigourney to
answer to the charge of bigamy. Ac-
cording to the most reliable accounts
that can be obtained, his marriage in
Delaware was a case of “sowing wild
oats.” He will say little about it, evi-
dently preferring to face the music
rather than expose any past errors
more than necessary.

lowa Wife Is True.
Taylor was tried in Delaware some
months ago and sentenced to a term in

adopting the above terms. We de not |
require any money (except pay for !
medicine) until a perfect cure I8
made,

Dr. Stockdale's reputation for cur-
Ing chronic digeases i8 unsurpasned by I
any other specialist in the state, He
§& thoroughly reliable and invites any |
who are interested io investigate his |
standing, both financially and profes-
sionally.

He positively cures Chronic Catarrh,
Diseases of the Eye, Ear, Nosie, Throat, |
Lungs, and Kidneys, Dyspevsia, Con- |
stipation and Rheumatism.

Men who are suffering frcm nervous
and physical debiiity, a positive guar-
antee to cure.

Blood and Skin Diseases and
Diseases of Women. Consulta-'
tion Free and Confidential. ‘

ADDRESS, -
‘Dr. B. A. STOCKDALE

Citizens Nationai Bank building.

Des Moines, Iowa. \

To see Dr. Stockdale in Des Moines :
office, call Mondays and Saturdays.

e S

the Wilmington work house for failure
to support his real wife, who lives in
Delaware. This brought out the fact
that he had been illegally married to
a girl in this state, who was formerly
one of the belles of Keokuk county.
Nirs. Taylor is true to her erring nus-
band and states that she is ready and
willing to live with him when he has
regained his liberty and right to be
married legally. She has two small
children and is living with her rela-
tives here and at New London.

BOY'S HEAD CUT CFF.

Earl Duke, Cedar Rapids Youth, Mests
Death Under Train.

® % % ¥ ¥ k% &9 $X CX O A PR

| * Cedar Rapids, Apri! 23, — (Spe- *

* clal) — Ear! Duke, aged 16 years, *

* the son of an employe of the Ga- * solved: That Mr. walsh be appointed ! 'I'V &
* zeet, was killed by a train at the * g committes of one to select a delega- | Freitest

* Milwaukee depot today. HIs head *|tion consisting of thirty-two members, i :flfl
55 1t

* was cut entirely off the body.
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CRATS AR

CONVENTION IN SESSION THIS
AFTERNOON IS RULED BY
ONLY ONE IDEA,

WALSH CARRIES
HIS HOME COUNTY

Secretary of National Democratic Com-
mittee Given Endorsement
by His Fellow Partisans and Hearst
Instructions Are Adopted.

A Hearst and Walsh delegation of
thirty-two members, each with a one-
half vote, was chosen this afternoon
to represent the democrats of Wapello
county at the state democratic con-
vention to be held in Nes Moines May
4. The Hearst delegates were in an
overwhelming majority and the plans
of that faction were carried out from
start to finish with hardly a dissenting
voice.

Mr. Walsh was allowed to pick his
own delegation to the state convention
and resolutions strongly urging the ne-
cessity of naming W. R. Hearst as the
democratic nominee for president and
of the retention of Mr. Walsh as sec-
retaty of the democratic national com-
mittee were adopted amid the greatest
enthusiasm.

Jo R. Jaques Chairman.

The court room was about hailf fill-
ed at 1:30 o'clock this afternoon when
County Chairman C. D. Fullen called
the meeting to order. In the ab-
sence of W. H. C. Jaques who had been
selected as chairman, C. A. Walsh
moved that Jo R. Jaques be selected
as chairman of the convention, E. R.
Mitchell as reading secretary and J.
F. Medill and Clarence Cheadle as re-
cording secretaries. The motion was
carried and the officers took their
places.

In taking the chair Mr. Jaques spoke
briefly as follows:

Makes Plea For Walsh.

“Fellow democrats, I appreciate the
honor you have conferred on me by se-
lecting me as your chairman. I feel
that it is a higher honor to be chosen
to this position by the delegates to this
convention than to be refused that
place by the county chairman,

“You fellow democrats know what
you are here for. You need no ex-
planation from me. We are here to-
day to name delegates to the state
convention. I trust you will stand by
our fellow townsman Charles A. Walsh
in your selection of delegates to Lhe
state and district conventions.”

Following the address and the read-
ing of the roll call E. C. French moved
a call by the precincts for the naming
of one member from each precinct to
form the committees on credentials
and permanent organization. The roll
call resulted as follows:

A GRS Yo orss o ot e oleto s s stale v Ts Joe Harlan
AR ENCY (eteisteis diloslelslels «...Geo. Canny
CaRB I e el .J. M. Swope

Columbia 1

J. F. Hall
Columbia 2 .

Competine. i e s s e s A. Bren
Dahlonega .. .E. C. Kitterman
(GTeON I i dle ot Talaiale «+ ++ «.John Parson
HAGNIANA S e Tole o alle o1 o 0.0 kin e 0. C. Stevens
LN G655 000 O SD0EE

Center 1 ........ BECOUG 00 N. Baker
CeNnter S il e oo sisnes ..J. W. Pickler
OO P B e o loeiaels o o e iatatela C. A. Walsh
Nt er A T e S0 ot o e ks relers J. W. Gray
Center 6 ..... e Bie e o alotot0 s J. F. Erbacher
Center i8R s ssiel el sle .N. L. Arrison
ConterdT s e eis Rols s ..o W. A, Whitney
Center S .covvvee ons veseod. R, McCoy
Center 9 ...... ltale aletelsTe d A. Aringdale
PICANANTI TS oa aielohietslelals oWt J. A. Brown
POLKE Ve illore als s e be el a ole e7a A. A. Beadle
Richland il it o
Richlands2 .... ccec sseoe S. H. Brown
Washington ...... «cecoee W. O. Sapp.

Permanent Organization Committee.

Adams ... ..... 5 .Marion Smith
AZENCY +.vvee ooe ooes oo.d. M. Dodd
(o e o i L S O OODGD J. 8. Lane
Columbia, one ... ..... L. A. Rowe

Columbia, two
Competine

...W. J. Bounelt

tence should not be passed he replied | Center, two
in the negative and sat quietly while !
the court reviewed the case and the |

v iy e e

Dahlonega ... .Capt. W. H. Kitterman
Green ... ... sl OO s Banm
Highland ... ... ... ...Grant Davis
ORI R % o e o je i oole

....... Joha Ditmaun
Dr. J. E. McCormick
..J. H. Rogers

Center,one ... .

Center, three ...

Center four ... ... ...W. V, Silvers
Center, five ... ... ..Anthony Bongers
Center, 8ix ... ... ....P. B. Murphy
Center, seven ... ... ... W. F. Harsch
Center, eight ... ... ...A. J. Gilman
Center, nine ... ... W. M. Templeton
Pleasant ... ... ... ..J. S. Kreigh
PO U ale s e while sis s oo s s BT CAIZJONES
Richland, one ... ... ... B

Richland, two ... ... ... Ed. Aringdale
Washington H. J. Israel

Permanent Organization Effected.

The report of the committee on per-
manent organization that the tempo-
rary organization be made permanent
was received and adopted.

The committee o©n credentials re-
ported that the precincts be entitled to
the represgentation accorded in the
call, giving the convention 124 votes.
This report was adopted.

No Proxies Allowed.

The report further said:

“We find each precinct represented
except Keokuk and Columbia, second.

We find delegates instructed to work
and vote for W. R. Hearst for presi-
dential and C. A. Walsh for national
committeeman.

“We recommend that each delega-
tion cast the ballot of the entire pre-
cinet and that no proxies be allowed
to vote,

E. C. French presented the fellowing
resolution, which was adopted:

“The sentiment in Wapello county,
as expressed by the several primaries
recently held throughout the county
being so overv~Imingly in favor of
the Hon. Chu Nalsh, be it re-

each having a one-hz2lf vote, to repre-
sent this county at the state conven-

8 WAPELLO COUNTY DEMO-

i FOR HEARST

tion to be held at Des Moines, May 4,
1904.”

Keefe Against Walsh.

T. E. Keefe announced that he want-
ed itsdistinctly understood that there
was one delegate in the convention
that had no Walsh brand on him.

Mr. Walsh made a brief reply and
the delegates cheered loud and long.
He then launched into a speech, thank-
ing the democrats for rallying to his
support and telling the story of his
connection with the democratic party
as a precinet, ward, county and state
worker. He spoke in part as follows:

I want to thank the delegates here
assembled and the neighbors and
friends who rallied to my support in
this county. I have had knowledge of
a concerted movement to destroy the
Hearst move in Iowa by destroy-
Ing my chances for re-election to the
national committee. The only way for
me to be re-elected as national com-
mitteemen in Iowa is to carry the con-
vention in Des Moines. I will need the
twenty-six delegates at St. Louis in-
structed. Since Col. Ballingall first
put me on a precinct committe, twen-
ty-seven years ago ] have served on
precinct, county and other committees
each year.

I think it unnecessary for me who
has been serving on committees for
twenty-seven years to reply further to
those who have accused me of taking
no interest in-: politics. I want to say
that I am thankful that my friends
rallied to my support and defeated
the plans of those from Waverly and
Des Moines, who were in this city with
money to defeat me.

I do not want to select this delega-
tion alone and I would ask that a roll
of the townships be called and that a
representative be named to assist me
in this work. Gentlemen, I thank you.

An Advisory Committee.

Mr. Walsh asked that one man from
each precinct meet with him as an ad-
visory committee in the chajce of the
state delegates. The roll call resulted

as follows:

Adams .. .. .. .. .. George Meyer
ABENCY vv see soe oo oss J. M. Dodd
CasS ..... SO IO L 30 e 1R PN
Columbia 1, ..... .. -. J. F. Hall.
Columbia  BIeeicterst /oo disraioltioie aiie /s alolole
Competine ... ... ... L. L, Dudgeon.
Dahlonega .. .. .. W. H. Kitterman.
GrEaN S e s1e xmt o orelo ke orols E. A. Rader.

Highland ..... ... .. Geo. Robinson.
Keokuk .. R OO0
Center 1 ... ... ,.. Frank Moriarity.
Center 2, .c..c o.. ... J. W. Pickler.

Center 3, ..... .. Cass Hendershott.
Center 4 .. ... ... Dr, E. F. Lowery.
Center b, i /et i hilleiens olel eioiere e o HUll;
Center 6 ....« a%s ... E, C. French.
Center 7 ¢ 238 os' o o B. W..Bcott,
Center, 8 . ..., ... .....Mike Garvin
Center 9 ..... ««s ««. F. L. Rinehart,
Pleasant .......... e .. + J, S, Kreel
3 ) U HES A6, okt 0000 . F. M. Upp.

Riclland 1 .. .. .. .. W. A, McMullen.
Richland 2 ..... .. S. H. Brown.
Washington LaAk oL E. J. Bradley.

' State Convention Delegates,

By the report . of the committee
adopted the following delegates were
named to represent Wapello county at
the state convention in Des Moines:
T. H. Pickler, A. C. Steck, W. P. Chis-
man, R. M. Williams, C. A. Walsh, J.
E. Hull, E. C. French, J. H. Rogers,
W. H. Kitterman, W. W. Davis, F. H.
Wilcox, E. Hoglund, J. R. Jaques, B.
W. Scott, W. L. Arrison, J. W. Kitto,
L. O. Johnson, J. E. Wilkinson, Mat
Myers, 2d. Wilson, B. P. Springer, N.
F. Reed, J. W. Gray, Dr. L. Torrence,
Eli Fair, F. Rinehart, J. P. Anderson,
Lafe Dudgeon, John Schmidt, John
Terry, Dr. E. F. Lowery, J. F. Hall.
Congressional Convention Delegates.

The delegates to the congressional
convention follow:

S. R. Cheadle, A. C. Steck, E. G.
Moon, J. W, Lewis, W. H. C. Jaques,
W. A. McIntire, E. R. Mitchell, Dr, J.
E Wilkinson, W. A. C. Brown, U. S.
nawthorne, T. J. Reinier, H, Seifert,
S. P. Hartman, Clyde Sparks, Theo.
Stoessel, Dr. J, E. McCormick, D. E.
Chisman, M, F. Upps

Strong Hearst Resolutions.

A committee consisting of C. A.
Walsh, Clyde Sparks and J. W. Gray
was appointed to draw resolutions.

Hon. C. A. Walsh stated that resoly-
tions were already prepared and so ?t
took the committee only a short time
to conclude its work. The resolutions,

adopted by an overwhelming majority
follow:

Resolutions.

We reaflirm our belief in the prin-
ciples of the democratic party and we
express our choice for a candidate of
the party for the high office of presi-
dent of the United States.

We believe the great issue of this
year to be the trust question. We be-
lieve the issue to be only another
phase of that great question of every
campaign in a free government, “Shall
the people be served without any dis-
crimination or shall the speculators in
government and in legislation retain

their special privileges.”
No matter under what guise this
{ssue may arise, it is always the same,

At one time it may be the protected
baron demanding his higher and yet
higher tariff; at another the specula-
tive banker seeking 40 control the
great tool of commerce and of trade,
the money of his country; or, again it

may be, as it appears it will at pres-
ent, the trust promoter demanding
laws under which he may draw money
from water and attract to his own

pocket the savings of the people of the
country.

We believe also that in. each cam-

paign the immediate question pressing
for solution develops a man, who by
reason of past record and well-known

position, more than any other is the
logical candidate for that time.

We believe that the present is no ex-
ception to the rule. We believé that at
this time. when the issue is the trust

issue, the monopoly issue, whether
few great princes of commerce and
finance shall through. special privilege
in government make all men their trib-

very

utaries, a candidate who s the
mbodiment of the {ssue has come for-

rd.
We bhelieve that in Willlam Ran-
dolp Hearst is found  the anan. His rec-

ord is that of the greatest destroyer of
trusts the country has seen. He Is the
champion of the competitive
usiness principle, the greatest oppon-
of trust methods., He is the logi-
cal candidate. 3

It is unnecessary to call attention to

S

his party loyalty, his high business
standing, his: great ability and his
great usefulness to his party. It is the
logic of conditions that has put his
name on every lip.

We, therefore, declare that the can-
didate of our choice is William Ran-
dolph Hearst; and we instruct the
delegates selected here to use, in good
faith, all honorable effort to secure his
nomination as the democratic candi-
date for president of the United States,
and in pursuance thereof, to vote at
the state convention and in district
caucus only for those delegates to the
St. Louis convention who shall favor
his candidacy, and we further instruct
these delegates elected here today to
vote and work for instructions to be
passed at the state convention requir-
ing the Iowa delegation to vote and
work at the national convention for
his said candidacy.

We also demand that the delegates
elected here today shall vote as unit
on all questions, that no proxies be
permiited, and that those delegates
present at the state convention, shall
cast the full vote of Wapello county,
in both district caucus and state con-
vention.

We also declare our entire confi-
dence in our distinguished townsman,
the present secretary of the democratic
national committee, the one democrat
that has let the world know there is a
democratic party in Iowa, the Hon.
Chas. A. Walsh, and we hereby in-
struct the delegates elected at this
convention to use in good faith all
honorable means to secure the reten-
tion of Mr, Walsh as Iowa's member of
the national committee.

CONFIDENT OF SUCCESS.

Manager Maxwell of lowa’'s Hearst
Bureau Makes Strong Statement.

[BY LEON BROWN.]
Des Moines Bureau of the Courler,
Des Moines, April 23.

Manager Maxwell of the Hearst bu-
reau says that Hearst today has with-
in about 200 enough delegates to in-
struct for him at the coming democrat-
ic state convention. He defies the gold
men to defeat him. He says that the
desperate efforts they are putting
forth in capturing some of the natural
Hearst-Bryan men will avail the con-
servatives nothing and that Hearst
will carry the state: without any
doubt.

About sixty democratic conventions
have been held. The gold men still in-
sist upon their claims of last week—
that the ratio of Hearst gains is not
sufficient to win him the battle.

There is one trick for which the gold
men have not prepared themselves.
While Hearst plainly is in the lead,
there is no necessity of his fellows
trying to play it. But let the gold
men approach the controlling mark in
the convention delegates selected, and
it is thought that the Hearst managers
then will not hesitate about adopting
sharp tactics.

Sharp Tactics Possible.

At present there is§ a contest over
geating thirty-one delegates. If the
gold men control the remainder of the
convention their delegations. will be
seated; likewise the other way. Now
as long as Hearst controls the delega-
tions already selected he is sure of
controlling the convention. What
would be easier than for him to re-
tain a majority of the uncontested del-
egations by making a contest in every
county which goes the other way when
the control of such remaining counties
would place the control of the whole
convention in the hands of the opposi-
tion?

Second District Against Hearst.

For instance, in the second district.
It is morally certain that the German
democrats and the Wade influence
will defeat Hearst instruction in most
of the counties there. If contesting
delegations should be sent down,there-
fore, the gold delegations sould not
vote in the organization of the conven-
tion and if the credential committee is
composed of a majority of Hearst men
the silver Bryan-Hearst delegations
can then be seated and instructions
voted.

After Results.

When the contest developed in Des
Moines county that plan was suggest-
ed by some of the friendsof the Hearst
movement. It was turned down by
Manager Maxwell, who is disposed to
be perfectly fair. But pressure at the
last may be too strong for him. And
the Hearst politicians outside the state
are eminently practical. They are af-
ter results,

Cummins Coming Home Soon.

Governor Cummins is expected to
return the middle of the coming week
and at that time will take up the drain-
age acts which were passed by the re-
cent legislature. A large petition from
land owners in northwestern Iowa—
who are chiefly interested in the legis-
lation — is being prepared to be filed
with him. A delegation also expects
to call on him in behalf of the bills.

The principal land owners of the
state favor the legislation; the claim
against it is that it will compel the big
land owners to pay the cost of drain-
ing the land of persons who own poor
and swampy tracts. But the class that
will have to pay the bills, according to
the remonstrance, is most favorable to
the legislation.

If the governor doesn't approve the
bills there will be the maddest nine
legislators,in the nation. They are the
nine who spent almost every night of
the session working on the big drain-
age bill and preparing it in such shape
that it would hold water. The fact
that the bill passed both houses unani-
mously adds to its strength before the
governor.

Body of Unknown Man Found in Dam-
aged Car at Marshalltown.

Marshalltown, April 23, — (Special)
—The mutilated remains of an un-
known man were found today in a box
car in the railroad yards in this city.
The car was in a wreck recently and it
{s supposed that the man was stealing
a ride and was crushed at the time.of
the accident. Letters in his pockets
indicate that his name was John Her-
schell and that he had a brother liv-
ing in’New York.

WILL HE EAT IT?

Lincoln Star.—If Mr. Bryan does notl
intend to belt the national ticket, as
the Omaha World-Herald assures us
he does not, he is preparing for himself
one of the bigzest feasts of crow that
{t was ever the lot of an American

statesman to swallow,

When the clouds roll by and the roads get good you will be wanting
that NEW BUGGY, SPRING WAGON, OR SURREY.

The Genuine Columbia!

If you don't see these bugogles before "purcha:lng you may wish you
had. Better stop and see them anyhow,

GEO. W. DAVIDSON

226 and 228 SOUTH MARKET ST,,
NEXT TO THE BRIDGE
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ABANDONED TRACK ALONG
RIVER ON SOUTH SIDE,

ing River Improvements.

along the bank of the Des

for several years.

rapping the river bank.

of way.

dirt and be ready for the riprap.

rap.

the track.
Council Meeting Monday.

to the north side.
last year the current of the
threatened to cut through

valuable part of South Ottumwa.

debt.
City Solicitor's Opinion,

by the city council:

.and Members of
River Improvement Association:

old Richmond.’
Right of Eminent Domain.

may be necessary to protect

right of eminent domain.

the following provision:

ment.'
Right to Condemn Land.

deems expedient.

NO RIGHT OF WAY

WABASH RAILROAD SAID TO HAVE

Believed That Land Has Reverted To
Original Owners—Property May Be
Condemned For the Purpose of Mak-

The Wabash Railroad Company has
abandoned its right of way extending
Moines
river in South Ottumwa and the prop-
erty has reverted to the original own-
ers, in the opinion of City Solicitor W.
H. C. Jaques, if the facts bear out the
representations of a number of South
Side citizens that the company has not
run a train over the track referred to
The opinion was
prepared by Mr. Jaques at the request
of the South Ottumwa River Improve-
ment association which wanted to de-
termine if the city had a right to con-
demn the land for the purpose of rip-

The Wabash company récently re-
fused to riprap the river along its right
It was hoped by the citizens
of South Ottumwa that the company
would at least show a disposition to
run work trains along its track so that
the right of way could be filled in with
1f
the company refuses to do this the
work of filling in will be too expensive
for the city to undertake and it is ex-
pected that the right of way will be
condemned and the bank sloped off
in a manner suitable to build the rip-
It is said that the right of way
was washed away to such an extent
that a train can not run over part of

A special meeting of the city coun-
cil has been called for Monday night
to consider the proposition of river
improvement in South Ottumwa. The
residents of this portion of the city
say that it is not the desire to build
the riprap so as to throw the water
During the flood

river
Church
street and it is to prevent a catastrophe
of this kind, which would ruin the
property in South Ottumwa, that a
strong stone wall is desired so that
should the water overflow the South
Side again, there would be no danger
of the river changing its course and
making a channel through the most

It is expected that at the meeting
Monday night steps will be taken to
order the improvements on the river.
It is thought, however, thatyby increas-
ing the size of the street force the
work can be done better and cheaper,
and in this way it would not be neces-
sary to wait until the city was out of

Following is the opinion of City So-
licitor Jaques which he intended to
read .at the mass meeting of citizens
which was to have been held in South
Ottumwa last evening, but which was
postponed until some action was taken

“Honorable S. P. Hartman, Residents
South Ottumwa

“Gentlemen:—On April 15 you sent
me a communication asking ‘that I in-
vestigate the city’s right to condemn
the right of way or a part of the right
of way of the Wabash railway compa-
ny adjoining the Des Moines river, the
same being necessary -to properly rip-
rap the south bank from a point where
the rip-rap now ends te a point near

“Answering your inquiry, I have the
honor to report that through the kind-
ness of Hon. A. W. Buchanan, repre- |I.
sentative from this county, I have been
furnished a caopy of Senate File No.
310, passed by the thirtieth general as-
sembly, which bill makes provision for
straightening, altering, widening and
making such other improvements as
cities
from damage by floods and providing
for the levying of taxes, issuing of
bonds and certificates to defray the ex-
penses of same and giving cities the

“This bill in section 7 thereof, has
‘Said cities
may also purchase or condemn and ap-
propriate so much private property as
may be necessary to carry into effect
the provisions of this act and the cost
thereof shall be included in and paid
as a part of the cost of said improve-

- “Under this section the city would
have the undoubted right, if it adopts
the plan of improving the river provid-
ed for by that bili,to condemn g0 much
private property as may be necessary
to make such levee and rip-rap as it
The only question
between it and the Wabash railroad
company would arise in this manner:
{f the Wabash railroatcompany should
have continved to run and operate its
trains over iis right of way that was
acauired during the year of 1893, the
initial step for the acquiring of which
was taken by nroceedings to condemn
the right of way, finally resulting in
making of decds by most of the vari-
ous property owners, whose property
was so taken. to the rail*-1d ccmpany
for a right of way fifty feet in width,
then the railroad company would be

using this right of way for a public
purpose, and under the holding and de-
cision of the supreme court of Jowa in
the case of Diamond Joe Line of
Steamers vs. the City of Davenport,
114 Towa, 434, and of the C. M. & St.
P. Railway Company vs. Starkweather,
97 Iowa, 159, the city would not have
the right to condemn and take the
right of way used for one public pur-
pose and use it for another public pur-
pose. In other words the law is well
settled that property having been eith-
er acquired by condemnation proceed-
ings for a public purpose, or acquired
by purchase for a public purpose, such
as a right of way for a railroad which
is a ‘quasi’ public purpose, cannot be
taken for another and different pur-
pose, thus doing away with the pur-
pose for which it was originally taken.
Such is the settled rule of law.

“This, however, would not prevent
the city from condemning the right of
way for a street across a railroad right
of way, as was done in the case of the
Milwaukee Railroad Co., vs. Stark-
weather, 97, Iowa, because the use of
the right of way for a street would not
destroy the use of the railroad’s right
for.railway purposes.

Abandon Right of Way.

tended to the extent of taking part of
the right of way acquired by the rail-
road company, if its right of way were

terially interfere with the use of the
right of way for the purpose for which
it was condemned, in my judgment.
“There i{s, however, another question
of fact in this cagse that I don’t care to
give my opinion upon because I am not
sufficiently conversant with the facts.
It is rerorted to me that while the Wa-
bash Railroad Co., graded its right of
way from its depot in South Ottumwa
to the right bank of the Des Molnes
river and from there to and through
old Richmond, laid down its ties and
placcd its iron thereon, that it never
in fact used said roadway to run and
operate its trains upon, that for ten
vear:s it has not run an engine over
the line in question and that for sev-
eral’ years the road bed in question
has been washed out and it has been
impossible for it to operate a train ov-
er its tracks, so that it is possible and

ported to me, it is altogether probable
that the Wabash
abandoned in law its right of way. .~

Provision of Deeds.,

road company for the right of way
contain this provision: ‘If after con-
structing its railroad it shall perman-
ently abandon its line of railway across
such premises, then said tract or strip
of land above described shall at once
revert to the grantor.

this company can be said to have per-
manently abandoned its right of way
as in said deeds provided, then the
strip of ground no longer belongs to it
but to the adjacent owner from whom
it was so purchased. This as you may
see is a question of fact and not of
law.

“Section 2015 of the Code of Iowa
governs this question of abandonment,
notwithstanding the provision made in
the deeds aforesaid. That section pro-
vides: ‘That where & railroad con-
structed in whole or in part has ceased
to be operated for more than five (5)
years,* * * |If the railroad or any part
thereof shall not be used or operated
for a period of eight (8) years, or if
its construction having been com-
menced, work on the same has ceased
and has not been in good faith resum-
ed for eight (8) years, then the right
of way, including the road-bed, shall
revert to the owner of the land from
whom said right of way was taken.'
This section defines what shal]l be re-
garded as an abandonment of a right
of way and nothing less than non-user
for cight (8) years will authorize the
owner of the land from whom the right
of way was taken to retake possession.
Frenow vs. C. M. & St. P Raflway com-
pany, 75 Iowa, 266; McClain vs. C. R.
& P. Railway company, 90 Iowa
646: Smith vs. Hall, 103 Towa, 5. The
case of Gill vs. Chicago & N. W. Rail
way Company, 90 N. W. 606, is a case
very much in point.

Reverts to Land Owners,

“It is there said: ‘That where the
only use made of a railroad right of

sionally . shove an old worn out car
thereon and allow it to stand there for
months, but no other portions of the
right of way are used, the right of way
reverts to the land owner under a deed
to the railroad company, which pro-
vides that the right of way shall re-
vert to the grartor if the railroad com-
pany or its assignees cease permanent-
1y to use the road or abandon the same,
or it reverts after eight (8) years of
such non-user, without regard to the
deed by reason of Code, Section 2015,
providing that the railroad right of way

period of eight (8) years. 52
“Under this last case, it would seem
that if it is a fact that the Wabash
Railway company have not used this
rigat ®f way for the last eight years
at the place in question, then the same
has reverted to the adjoining owners
and the city would not have to consider
the Wabash Railroad ‘company in con-
demning such property at the point
pamed as it might need to make its
improvement, rip-rap, levee, ete.,
should it be determined to improve the
Des Moines river so as to protect South
Ottumwa from flood at the place nam-
ed, %

“Very respectfully,

“W. H. C. Jaques,

“City Solicitor,”

I may say that if the facts are as re-

“All of the deeds made to the rail- -

shall revert to the land owner after a

“This doctrine might possibly be ex- °

made wide enough so that the part'
taken would not and could not ma-.

Railroad Co., has

. e S it

“Now, if the time has come when '

way over plaintiff's land is to occas- *




