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THE AMENDMENT

To the Article of the Constitution Relating
to the Judiciary.
Editor Gazette,

In accordance with my purpose and plan,
as stated in my last paper. § shall now call
attention to a few ollicr defects In the ex-
isting judicial article, and show how the
proposed amendment will cure them.

1t was not a great while after the adop-

tion of the constitution of 1576 until it was
seen that the supreme court could not pos-
sibly decide the cases appealed to that court
4s rapidly as they accumulated; indeed, 1!
was not long before the court was far
kind in its work. Something had to be duul-
to relieve the overcrowded supreme court
docket, but the law-makers were con-
fronted with the inflexible judicial article
of the constitution providing for only two
appeliate tribunals, the supreme court and
vourt of appeals, each, as fixed by the con-
stitution, consisting of ouly three juilges.
Imipelled by pecessity, the legisliture
credtted a tribunal called the commission of
appesis, but on account of the constitutional
impediment, this third court could ne-‘hle
Iy such cases as should be referred to it
the supreme court. and its decisions
vould become the law only upon beiug
adopted by the supreme court, Such adop-
tion pre-supposes some ®ind of eumimti:-u
uml consideration of the decisions adopted,
but the supreme judges hurm;; their minds
pre-occupied with cases pending before
them, have not been ablato bestow upon
the opinions of the commissioners such at-
tention as has been requisite 1o consistency

of decision. Indeed, if any court must gx-
amine with the view to adop-
tion as its own the deci

of another tribunal, the labor required

record and investigating the
little less than is neces-
upr.n the declsion of
Ahe case originally. 11 50 much time should
be given by the supreme court tb the con-
sideration of the opinions of the commis-
sion of appeals,. the latter would larg
fail to accomplish the purpose of its crea
tion, namely, to &id in diminishing the su-
preme court docket.  Considering the im-
perfect e \.muudllun :l.u! the supreme counrt
from neces ve the opinions ol
the commissioners. it Is no matter for sur-
prise that we frequently fiy decisions of
the commissioners adopted by the supreme
vourt in confilet with dec .-mlh matde by the
Intter court in cases devided by them orig-
inally, Hn:nr..llml-s the supreme court is
driven to say thut in o certuin cuse il
adopted the conclusion and not the reason-
ing of the commission. It is almost need-
less to remark that it is the reasoning of
a court that impurts value to its decisions
as precedents, and thar the publication of
the opinions of a court should, unless the
ressoning in them is 10 be regarded, be in-
e lest they prove 4 snaie 10 enteap
the witry. We have almost alwyys
lu\-i luwyers of recoonized ability and l-_.n n-
ing ou the commission of appeals, and ¥
we shonld be less than candid iT we did not
say that it has failed to give satisfaction to
the bar or the public. 1t was in obedience
1o 4 strong popular demand that the legis
ature was moved t propose and submit to
a vote of the people the amendment under
discussion: rand i well known
thiut nothing coutribured more 1o the craei
tion of the demand than the discontent to
which the wunt of ¢onsisteney between tha
decisions of the supreme court and those of
the commission of appestls had given origin,
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prows= out of the =t of
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To this thetv are but Jew exceptions.
Naturally & man who devites himself ex-
clusively 1o the one kind of practive cannot
be learned in the other, Henee we have
reiched 4 period in our history at which we
cannot expect to find properly equipped
Judges for the court of appeudls, which has
both civil and eriminal jurisdiction:
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lature shill us soon s pra-ticable after the
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into such additional dist
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appeals shall huve appellate jurisdiction co-
extensive with the lim of its district of
all vivil eases of wh the district or

county courts have original or appellute
Jurisdiction, under such restrictions and
regilations as ay be presoribed by luw;
and the decision by said court of civil ap-
ts shidl be conclusive on il questions uf
act that ay be brought before it on -
|--.‘lur error, 'he conrt of criminal ap-

+ appellnte Jurisdiction ¢uo-
isive willi the Hinits of the state of all
criminal cases of whatever grade, with such
exceptions and under such regulations as
miny be prescribed by liw.,  BEach of sawd
courts shall consist of three judges,

In spevifying the points wherein the ex-
isting article 1s defective, considered with
referonce to u-"fe-mu ¥ of decision, we
have shown the decisions of the su-
preme court g those of the court of ap-

as now constituted are upon some
L onsincivil matter iinbly ¢on-
ficting, an@ that as n can re-

vise yud covrect the decisions of the other,
the confiict must remain. It is bbvious that
this evil will be remedied if the amendment
is adopted, because the amendment pro-
vides that the court of criminadl appeals
shall hove only erimtinal jurisdiction, and it
makes the supreme court a higlier court
than the courts of civil app with power
{0 revise and correct their decisions in so
far as may be necessary to aveid or cure the
evil mentioned.
We also showed in displaying the defects
of the existing svstem the contraristy of
devision resulting from the existence of the
commission of appeals; and from the rels-
tion sustdins to the supreme court, viewad
with regund to the duties now incumbent
upon the supreme court. If the amend-
ment simply offered us courts of ecivil ap-
ihra‘.-*-. whose decisions could become the
aw only upon their being adopted by the
supreme court jand at the same time the
supreme court hud before it to occupy its
attention a large mass of cases appealed di-
rectly to it in the first instance, we should
be in exactly the same condition in which
we now are in so R as the
relation of the  commission of
appeals to the supreme court Is concerned.
But happily. the amendment, instead of
pffering us what we have, presents some-
fing fir better. The decisions of the
mur’s of civil appeals will be final, except
where there is disagreement aniong the |
judges of a court or where one of the courts |
holds differently from anether upon the
same guestion of law, or where a statute of
the state is held void, in any one of which
events an appeal wiil lie to the supreme
court. It will readily be perceived that the
reciprocal relations ‘of the courts of civil
appeals and supreme court to each other
will be materially different from the rels-
tions that the commission of appeals and
supremie court bear to each other., The
supreme court is now incumbered with a
vast quantity of business sppealed to it in
the first instance, which must necessarily
preoccupy the minds of the judges tosuchan
extent us to preciude their exhanstively
examining every case decided by the com-
mission of appeals and us fo realls ¥ 1ender
the passing by the supreme court upon the

1
decisions of the commission a side issne
Under th® amendmeut the only business of
the supreme court will be to decide thosa
casea in which the judges of a court
of civil appeals disagree. or where
one of the ¢ourts ho differsnt iy
from another upon  some  question
t ot law or where a statute of the stute is
held voild. The difference is that which re-
sults from the pursuit of a tling as the
main object and its pursuit as a collsteral
or incidental matter It is manifest that
the change will be & decided improvement
on the existine state of affairs, and will se-
cure uniformity and stability of judicial de-
cision.

In pointing out the defects in the existi ng
system we showed that it was neither wise
nor desirabls that there should be an appel-
lute tribunal in the lust resort with mam--
zance of bath c¢ivil and criminal matters
This point hus already been sufli
elaborated, and in regard to it we desive
merely to add that, us shown above. there
now exists the court of Aappeals with both
civil and  orimingl juris on. wherens
under the au.uulmc-m the civil will be di-
vorced from the criminal. We have in-
tended no reflection on any of our able
Courts a3 now constituted, h‘t ou .".i.n'l'.
has been directed against the system, the
imperfections of which are of s0 s¢ ;' S 8
‘ter  that no sort of -change in the
personuel of any or all of the eourts wonld
remedy the mischief.

This article being designed to reach all
who are voters, we have purposely en-
ployed some repetition, believing that it
will tend to muke ¢ rt:.u to ull what would
have been plain to only a few if repetition
had been avoided

There are many respects wherein the pro-
posed amepdment is superior to the exlst-
ing article, and it is i regurd inferior
thereto, but the writer's design being
merely to t.‘(\llilku@ Iht two systems in ref-
erence to the appel ..nrrinuuum. he will
not discuss other feature It is hoped th
the bench and bar of the td'—!' u.‘EIi tauke
amendment u pand consider it in all its feqg-
tures, and show the public how important
Tis thut it should be adopted. Respect-
Tully, N. A, STEDMAN,
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