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SUPREME COURT DECISION.
R . -
(Continued From Page Two.) ..
ed sn ungualified opinfon in regard
to the guilt or innocence of the ac-
cused. He stated on his voir dire
that he had heard the case discussad
and what purported to be the facts.
That he had not discussed it himseif
and had not talked with the witnesses
regarding ii. That from rumor and
reading the newspapers he had {orm-
ed an opinion regarding the guilt or
innocence of the defendant. That
his opinion was neot unqualified and
that it would require evidence to
change it. . :

After he had been cha.lenged by
the defendant the Court gave him the
following examination:

“Q. Mr. Hombold, from what
source did you get your information?

A. Why, through the papers and
through hearing tals generaily.

Q. Do 1 understand you to say that
you have not discussed the case your-
selt?

A. 1 have not, mo, sir.

Q. And do 1 understand that the
opinion you have formed is not a fix
settled, positive opinion?

A, It is not.

Q. Has any one purported or at-
tempted to detail to ycu what evi-
Jdence was in this case?

A, No, sir.

Q. Have you heard any of the wir-
nesses talk

on the case that you
know of? .
A. No, sir.
Q. Have you any firm. fixed opin-

ion as to whether what you heard or
what you read was the truth or not?

A, Well, T could not say that,
Judge, [ listened in a hearsay kind of
a way. I could not express af opia
fon of a man innocent or guilty unless
I heard the evidence. ;

€. Until you heard the evidenca?
A. No.
Q. Well, nov _.e opinion that von

have got, as I understand it, depends
entirely upon the truth or falsity of
what you have heard.

A. Exactly.

Q. Well, now, supposing that there
were no facts detailed upon the trial
of this case as vou have heard on the
outside. What effect would what vou
have heard on the outside have upon
Your mind in determining this case?

A. It would not have very much.

Q. Would it have any?

A. It would have some
heard the evidence.

Q. Then do I understand that vou
could not divest yourself of any opin-
ion that you might have and decide

this case upon the evidence as it is
produced here?

until 1

A. 1 could.

Q. You could. And wouid you .o
s07?7

A. 1 would.

-

Q. Well, now, supposing it wcild
make no difference as to what you
had heard. or :uppnsinz upon the trial
of this c.se the State did not prow.
to your satisiacticn besond a rease.-
able dcuit by the eévidence adduc
here upcn the stand. that this man
was gullly of any offease inciud: 1
in or chisrzed in-the iz 'ictment. w' 2
.w_oqld Y1 o then in a case of thas
iking?

A. I would give the defendant the
benefit of the doubt.

‘). If they had not proved it le-
¥eud e reasonabie doubt, yon would
acquit him?

A. EBeyind a reasonable coubt. |
wiuld,

Q. You wenld acquit him?

A. Yes. sir.

Q. You understend. ¥Mr. Helmoid

in law, 1hat an aequitial mav simpniy

smenunt 1o this:
BCL proven ke cedencaal gty bhe-
vond a reasonable doubt?

A. 1 understand that.

Q. Now, if ven were chosen ac a
Jurer in ihis ease. eonld vom divest
your mind of all opinicn that you
bave in the case, and hear evidenca
and detorniine it solely upon that and
the law as given to ¥eu by the Court?

A. Certainly.

Q. 1Is your mind made up that this
n.an is either innoceni or guilt;?

4. Well, | ccuid not say as it s
mode up, but I have an enizion from
what 1 have lheard taikcd ..

.. We!l are vou prepared to sy
that his man is either guilty cr ia-
nocent.? .

A. T am not. "

Q. D_id the persone who_  taill
about 1215 ease pretend 1o Jave Lieen
lists ‘» the evidenes, cr Enow

what the evidence woas in the easo?
A, Well, 1 could not savy thot

Q. Ycu do mot know whether they
did or not. -

A: ' Ne. .

Q. Is your op'n’' a1 based
what would be termed street
or street talk?

upon
rinor

A. That g it.
2 HE _COURT: Challenge iz de-
nied,

The «onditicn of the juror's mind
siculd be determined from the whole
of his examination and doubts shduld
be resolved In favor of the accused,
as in other matters, to 'the end that
he may be tried by twelve fair ani
unbiased men. -

State vs. Burrglli, 37 Nev. e

Considering all: the juror said, it
was apparent that from reading the

papers and talking with others wno'strike out and restrain any allusion

are not.shown to have had any direct
knowledge of the facts or any Infor-
mation &couired from sources other
than news ,-he had formed an
opinion regarding defendant’s glilt or
innocence such as any one might bave
acquired who read the news usually
published g such crigies. In
this era of education, intelfligence and

‘That the State has >

Seigeits plogeas theeuiod. ai ‘Spsci

ed by ingenious munds and cunming

hands are publishing millions of pa-
pers daily, the man who does not read
and taink and form opinions regard-
ing such crimeg as murders commit-
ted in his locality, is' better fitted
to have lived in the dark ages than
to serve on juries in the twentieth
century. '

8till, in order to be a good juror,
anv oninien ‘he may have must bhe
a qualified one and he must consclen-
tiously feel that he can discard it
in arriving at a verdict, and realize
that under ‘our system of jurispry
dence persons charged with crime
are not to be prejudged or convicted
upon newspaper reports or hearsay,
or found guilty by anything excepting
evidence Imtroduced in court under
the sanctity of an oath, or In confop.
mity to legal practice. Everyon:s,
however hnmble or great. accused of
crime is entitled to be tried by jurors
whose minds will be guided by such
évidence only in arriving at their
verdict. It is apparent that this ju-
ror was not disqualified under this
test, that the opinion he possessel
was only such an one as any disin-
terested. inteliigent citizen who reads
and thinks might form, and although
that opinion would naturally remain
in nis mina until something oecurred
io remove it. it appears to have bheea
Ouaiified by a doubt as toe the truth
or falsity of the information on which
it was based, and that it was not a
sertled eonviction regarding the do-
tfendant’s guilt which wounld weigh
with him in considering the testimony
or swerve or in®y mce his mind in
arriving at a verdict,

The case in regard to this juror
is not, as contended in the brief, siu-
ilar to that relating to the one, the
deénial of whose challenge on the first
trial was cause for reversal. The
recerd indicated there that after talk-
ing with persons who purported 10
know the facts he had expressed zn
unqualified opinion, which, under the
statute, rendered him incompetent
Here it merely appears that the juror
had formed a qualified opinion based
largely on newspaper reports whica
the Criminal Practice Act provides
shall not disqualify, and that res
zardless of the source of his informa-
tion his mind was not in a condition
that rendered him incompetent to
serve. ;

Exception was taken to the admis-
sion of the dving declarations of the
deceased, Jack Welsh. The evidence
showing their admissibility appear:
to have been quite a sstrong as that
cn the trial of the three defendants
indicted with this one, and for the
reasons =tated in Ithe opinion in their
case the declarations were properiy
admitted against Williams. The writ-
ten dyving statement was in narrative
form and it is further ohjeoted here
that the questions were not included
in the writing. It is sufficient to sa;
that they were proven verbally on the
trial and the written declaration was
complere without them. .

In his opening statement to 1’
jury, the attorney acting for the prose-
cution said:

“Now, there may be. and probabiy
will be, another feature of this caae
introdneed on the part of the State.
And it will be evidence to show that
this defendant was duly convicted in
Humboldt county, in conjunction with
Sevener and Roberts and Gorman.
of murder in the first degree, an:d
sentenced to be hanged for that erima.

“That while they were confined in
the Carson penitentiary, awaiting the
execution of that sertence, that this
defendant. without solicitation. with-
out prcmise of reward, withont any
conditions attached thereto; made a
written statement. That he ‘declared
to the Warden of the penitentiary. Mr.
Considine, that he wished to make
a written statement concerning the
e¢rime; not through exnectancy of r2
ward. or of cleméncy, but for the sola
purpose of relieving his mind aud
letting the world know the exact con-
ditions that surrotnded the commis-
sion of that crime. That he was
warned of his rights, fully protectai
in his rights. and still persisted ia
making & writren statement.

“That statement will probably b=
read to you in evidence, and in that
statement this defendant declared
what was doné with the plunder that
they received off of Jack Weish an.l
Albert Waldman. Tells what was
done with tne plunder that was taken
off of Townsend on the east boun‘
train. Tells where it was cached,
down nezr Lovelock. Tells how thex
went from there into the Town eof
Lovelock, how they were arregl™:,
and gives the full particulars of thd
commission of the crime.”

The purpose of an openinz state-
ment is 1o relate the faci a2t wiil
be offered in evidence so that the
court_and jury may better and moro
readily understand the testimony
when it is introduced. It behooves
all atormevs, but iz especially in-
cumhbent on those representing thoa
State, o limit their opening remarks
to the facts thev in gcod faith ex-
peot to prove. It was improper w0
detail the particuiars of a confessicr,
or to state that one had been made
and thereby bring to the attention «f
the jury marters nrejudicial to the deo-
fendant, unlesg or until it was the
intention to prove them. When the
attorney for the State said thoy
might or might not offer proof of the
confession it ‘was in order for de-
fendant's ecounsel to eobject snd for
the court, on fits owm motion, *o

to 1t until the prosecution gave direc’
assurance that they intended to pro%t:
it. Thompscn on Trials, Sec. 858.
An atterney who is prosecuting may
bhe excused for stating facts which he
expects and believes hel will prove
but which later cannot be shown bhe-
caube ‘they are irrelevant or fgr soma
goud resson wrkmcwn.to him at the

diffusion of knowledge when the tele” tirte can not be Bﬂtlh“lm Jater.

graph and eable flash % informatiou
from the mostNistant parts of the
earth in a few _
army of men are emploved in‘gatho--
ing and re e important hap-
penings of the wprld, and improved

'

seconds, and when an P

State v Grafton, 89 lowa, 109,
l‘_gople v Gleasom, 127 cn?y:m. 3

. < &

12 Cye 570, Note 50. -

. No.excention. was taken to this ob-
Jectionable detail of a confession at

i -

(Je t're it was rado. State v. Me
Iahon, 17 Nev. 376. Numerous caseq
cited in the note 146 L. R A, 642
these stalemcnts made by the attor-
ney after he had brought them to
tne stiention of the jury, and yet he

~ought to have been well aware that

no fact, and especially one so vital
to the defendant, shouid be stated,
unless it was lis intention .to suppor:
it Ly evidence. It was his duty to
seek conviction only on facts proved
‘or earnestly socught to be presented
by proper evidence, and not by refer-
ence to any others in his opemning
statement in the presence of the jury.
« The nse ¢f every fair and honor-
able mesns is commendable in the el-
fort fo win cases but in the heat ani
anxietv of triads even eminent coun-
sel have too often =0 far forgotten
their duty to themselves, to a worthy
profesgicn and to the court as to
seek to prejudice or influence jaries
by bringing to their atteniion facts
which they ave well aware cculd not
e proven or nresented under proper
practice and the ordinary rules of
evidence. Every high minded attor-
nev should scorn and rise above such
poelty  aml  reprehensibhie - methods.
Closinz an eloouent dissertation re-
garding the impropriety cf stalements
made by counsel, which were not suap-
poried by the evidence, the Supremo
Cosrt of Georgia said:  “dur let noth-
ing tempt them to pnervert the testi-
mony or surveptiticnsiy array before
he jury, facts which, whisher true or
not, have not heen proven,™ ’

11 Georgla, 52..

“The right of discussing thelmerits
of the cause. both as to the law an‘l

the faets, is upabridged. The range
in discussion is wide. He mayv he
beard in argnment upon every ques-

tinn

af law. In his address to the
jury it is his privilege to deseant ap-
on the facts proved or admitfed in the
pileadings! to arraign the conduct o/
the par‘ies: to impugn, excuse, justify
or condemn motives, so far as thev
are developed in evidence. assail the
creditability of witnesses when it s
impeached by direct evidence or by
the inronzistent or inepherence of
their testimony. their manner of tes-
tifying, their appearance upon the
siand or by ecircomstances. His -
lustrations may oe as various as the
resources of his genius; his argu-
mentation as il and profound as
leirning can make it: acd he mav,
if he will. give play to his wit. or
wings to his imagination. Tao this
freedom of sneech, however, there is
some limitations. His manner muat
be decorus. Al courts have power
to protect themselves from contemp®,
and indecency in words or sentences
is contempt. This is a matter of
course in courts of civilized communi-
ties but not or form merely. No
cctirt can command from an enligh:-
ened public that respect necessary
o an even aaministration of the law
without maintaining in its business
proceedings that courtesy, dignity
and purity which characterize the
intercourse of gentlemen in private
life, So, to0, what a counsel does or
says in his argument of a cause mu=t
be pertinent to the matter on trial
before the jury, and he takes the haz-
ard of its not beinz so. Now, stale.
ments of fz2cts not oroved and com-
ments thereon are cutside of the case
Tnev stend legally irrelevant to the
matter in question and are therefore
not petrinent. If mot pertinent, they
lrf not within the privilege of coun-
sel.”

Tucser v Hennekir, 41 N. H. 383,

Hatch v Staté, 89 Tex. App. 423.

Thompscn on Trials, 750.

State v Berry, 10 Ga. 522.

“The profession of the law is in-
stituted for the administration of jus-
tice. The duties of the bench ani
bar, differ in kind, not in purpcse. The
duty of both alike is to establish th»
truth and to apply the law to it.

It is essential -to the proper ad-
ministration of justice, frail and un-
certain at best, that all that can be
sail for each party, in the determina-
tion of fact and law should be heard.
Forensic strife is but the method, and
a mighty one, to ascertain the truth,
and the law governing the truth. It
is the duty of the counsel to make th>
n:cst of the case whieh ‘his client is
able to give him; but coumsel is out
of his duty and the right. and out-
side of the principal object of his pro-
ressicn, when he travels aut of his
clients case and assumes to supply its
deficiercies. Therefore, it is that the
nice sense of the profession regards
with such distrust and aversion the
testimony of a lawyer in faver of his
client. The very’fullest freedom of
speech, within the duty of his profes-
sion, should be acecrued to counsel;
but it is license, not freedom of
speech, to travel out of the record,
hasing his argument on facts not ap-
pearing. and appealing to prejudices
irrelevant to the case and outside of
the proof. It is the duty of the courts,
in jury trials, to interfere in all pro-
per cases. of their own metion. This
18 aue to truth and justice. And if
connsel persevere in arguing upon
pertinent facts nct before the jury, or
appealing to prejudices forgign to the
case in evidence, exception may be
taken by the other side, which mayv
be good grounds for another trial or
for a reversal in this court.”

Brown v Swineford, 44 Wis. 202,

Thempson, Sec. 965.

In Colemgn v State, 111 Ind., 563,
it was held that when the prosecuti
attornev in his obening statement ia
guilty of misconduct prejudicial to th-
Substantiated rights of the defendant
the Ilatter in order to avail him-
self of the errcr, must move to sot
aside the submission and discharze
the jury. f

We aprove the language of the Su-
preme Court =f California in Peogle
¥ Lee Chuck, 78 Cal. 328:

; “ﬁe have been ecalled upon many
times to caution. sometimes to re-
buke, prosecuting officers for th-
over-zealous performance.of their du-
ties. They seem to forget that it is
their sworn duty to see that the de-
fendant has a fair and impartial trial,
and that he be not convicted except
by competegt and legitimate evidence

- 3

Pgually with the ccurt, the distriet
attorney, as. the representative of la
znd justice, <hould be fair and im-
partial. He should remember that it
i nct his scle dety to convict, and
inat to vee his cfiicisl positicn o ob-
tain a verdict by iligitimate or umn-
i1ir means is to bring his cffice ani
ine court inte distrust. e ake
due allowarce fer the zeal which s
the natural result ¢f soeh a legal bat-
tle ag this, and fcr the desire of
every lawyer to win his case, but
these should be cvercome by the con-
scientious desire of a sworn officer
¢f the ccurt to de ais duty, and not
o beycnd it."”

At the close of the testimony for
the presecuticn cournsel for the de-
tendant moved the ccurt “that the
Stzle he required to sroduce the coa-
fassion that they alleged was made
at the Staie Prison, and introduce it
in evidence, cr in licu -of that, thac
the Count grant she defendant por-
missicn to introduce the same.” The
Juige replied:

*“The court will not make either onn
of the corders that have been askel.
If you want the document Iitself yon
may'ask the State’s aticroey tor it and
if. you want to introduce it in evi-
teace con mar do so, and when it 8
cffered the court will rule uncn the
pffer.” after f[urther discussion tue

prt said:

“Now, if ycu want an instrueten up-
cn winat It 1= the dutv of the jure
iu do in a casze of this kind, vou may
prepare your instruction and present
. 10 e court.” Counsel fcer the de-
fendant dia not avail. themselves of
the privilege «f securing the conies-
sion and cfiering it in evidence sub-
jeet to the inspection of the court,
ard until it was presented and couid
e examined. 2nd itz contents ascer-
teine€, tke reiusal 1o »xake an @rder
ior its admission was quite proper.
it the ccntention of ccunsel were cor-
le¢ » 2ud if, as claimed, it were er-
ror for the ccurt o refuse to orders
thie confession introduced in evidence
under these cirenmstances and with-
cut knowing its contents, it-ma ystiil
be said that there is no copy of it
in the record, and mothine indicating
that it was different from or more fav-
orable to the defendant than what
iiad Leen stated b the =:itorner for
the State. or that it contained any-
thing beneficial to the accused,
that its excinsion could have injur-
ed him in any degree.

During the closing argument of the
gttorney for the State, while he was
raaking his remarks in answer to the
argument of counsel for the defend-
ant in relaticn to the failure of the
Siate to preoduce the alleged confes-
sion of the defendant. the following
oceurred :

Mr. Pike:

Lodof

The defendant is hero
He could .ave taken the stand. I
the statement is good reduced to
writing, why isn't .. good when giv-
en from the stand?

Mr. Packard: If Your Honor
please, we object to the statement of
Counsel in regard to the defendant
not taking the stav.

»a¥5 1t shall not be used against him.

Mr. Pike: The statute also says.
may it please the Court and Gen-
tlemen cf the Jury, that a self-serv-
ing declaration has no wvalue and.
cannot be used in Court. Tne Btate's
Attorneys never at any time declar-
ed that thev would use that state-
ment, that declaration. or that stat>-
ment reduced to writing. They sail
they might use it and they might not.
And after consulting together we con-
clnded to might not, and we have
not uweed it. but that throws no in-
jury unon the defense. That reverts
no damage to them. Their man ia
here, and if he has anything to say
to this Jurv, why in the mame of
common sense hasn's he taken th=
witness stand, as he had a right to
do. ard declared it.

Mr. Pechard: Your Honor, we ob-
jeect to that.
The Court: 1 suppcse you waht

ruling of the court upon this ques-
tion?

Mr. Packard: We want a ruling of
the Covrt unon this guestion: That
no comments shall bé made upon this
witness not taking the witness.stand.

Mr. Fike: None made, excepting in
connections with your own allega-
tions.

The Court: Well, the statufe does
not nrovide that no comments in ans-
wer to arguments by Counsel for
the defendant can be made, It says
that the fact that a persom is not a
witness cannot be considered against
him in the tria]l of the case. But in
view of the argument made by Coun-
sel for the defendant, it is proper for
counsel for the State to reply there-
to. Eut no inference ear be takea
against defendant by reason ©f his
not testifying in the case. The ob-
jection to the argument is overruled.

Mr. Packard: We note an exeep-
tion on the ground stated in the oo-
jection™ A

We are cited to numerons decisions
reversing cases becanse the proshon-
ling attcrmey nad commented upon
the failure of the-accused to take the
stangl. In  several States,
different from ours provide that no.

comment shall be maide in that re- '

gard, and in a number of these and
in some states without sueh a pro-
visioch, but with one more like that
in force here, reference by the pro==
cuting attorney to the defendant's
cmisiiod "to testify has been deemed
reverzible error. ”
thln State v Harrington, Lz Nev. 122,
is court lcwing &ne e of
the gpinion M recple v umm.
41 Cal. 480, said:. “If he does mnot
choose to 5vs{l himself of the statu-
tory privilege, unfavorable, imference
can not be made to his prejudige from
that circumstance” and quoting”Judge
Cooley, “What we integd to afirm is
that the privilege to' testify in his
own behalf is one which the accused
may waive without justly submitting
himself to unfavorable comments.”

The Act of Congress provides tmw a one

g defendant in a crimina’ action may
appear as a witness in his own behalf
and that his failure to testify shall not
create any presumption against him.
In Wilson v U. S, 149, U. 8. 68, it
was held tnat the refusal of the court

stajutes”

Y

to

‘emn the refercnce cf tne dis-
trict attorney and to prohibit any
subsequent refersmce to the failure
‘I the defendant to appéar as a wit-
ness tended to his perjudice befoire
the hry.;lul ‘that this effect lil(ﬁlld
ke corrected by a new trial. Other
rases holding directly that it was er-
ror for the State's atiorney to com-
r:ent ¢n the lailure of the accused ‘o
testify are cited in defendant’'s brief.
The jury was properly instructed
that the defendant was under no ob-
ligation to testify, that tue staiute
expressly ceclarés that his neglect
to take the stand s<heil pot create
any presumption of guilt azainst him,
and *ha* thev should decide the case
with reference alone to the evidence
actually introdrced vefore.them and
without reference to what might or
might nct have .een oroved if other
persons had testified. The decisions are
not uniform bt a number hold that
enmwent by the prosecuting attorney
on the failure of tne accused to tes-
Lly 18 erior that cannot be curedl
by the instructions cf the court.
There is a review of cases in State
Chisnell,

- -4

V. 36 W. Va, 667, and
those in Ohio and Indizna adherinz to
thi= rale are there asapnroved, [t

was said that where the court correects
the errer by exciuding tue comment
“nd sdmonishing the jury to disregard
it, the authorities fairly sustain the
proposition that it will not be grouml
fcr setting wae verdicg aside.

It will be noticed that the Disirier
Judge sustained the alleged objection-
able remarks only voon the grounl
ikot they were in answer to what the
defendant’'s attorney had s=said in his
argument, something that deces not
appear in the recor., but what musc
be prezumed to have jastified a reply.

Perror v Com. 20 Ky, L. 761.

Livingston v Siate, 141 Ind. 121.

State v Hutchinson, 95 lTowa. 564,
64 N. W. 610,

Hoffman V State, 65 Wik,

Stete v Buralli Ney, "

The text and citations at Sec. 960
of Themnson on ‘t'rial are to the eof-
fect that an objection by the opposing
counzel, promptly interposed, follow-
o1 by a reluke and admonition from
the trail judge to the jury teo disre-
gard the prejudicial statement is
gzenerally, but not alwavs, helll suffi-
cient to cure the nrejudice.

1 Spelling, N, T. and App. P.
90.

+f it be conceded that the spirit of
our stature prenibite unfavorable
eomment, when unprovoked, by pros-
ecuting attorneys on the failure of

46,

S
i

See.

accused mersons to tesrify apd that
such comment is reversible error
which cannot be cured by the In-

structions of the court, nevertheless
it seems that under the weight of au-
thority ¢the rule does not apply if
the statements of the attorner prose-
cuting age in renly to remarks maie
by the deferdant or his counsel.

Under a statute providing that the
failure of the defendant to testify
shzll net be taken as a circumstanee
against him, nor be alluded To or
commented unon by counsel in the
cause, it' was deemed that any com-
ment on the vart of the State re-
garding his omission to appear as
a witness, and even if in reply o
statements of his counsel, was ground
for = pew trial, and that the error
could not be cured br the instroce:-
ions ©of the epurt. Huent v State 28
Tex Amn, 149, 18 Am. St 215. The
cases do not generally go so far
even under statutes more stringeot
than ofirs.

In Ohic, under a ststufe providing
that the defendant’s “negleet or re-
fmsal to testif:* shall not create anv
presumption azainst him. nor shall
anv reference ha made to. ner any
comment upon such neglect or ra-
fusal” it anpeared. "that on the trial
of the case in the court below, after
the close of the evidenre -4 while
the counsel for the State was arguing
the csse to the jury, dnd commenting
rn what he claimed to have been es-
tablished =23 matter of facr, the pris-
oner interrupted him hy speaking out
and asserting the faect to bhe other.
wise. Whereupon t. counsel turned
to him and said in the hearing of the
furv: ‘Mr. Calkins,, you had an 0ob-
portunity to te«tify in this case. and
did not 4o s0.” "

The retort having heen
was "ot held to he error.
State 18 Ohio St. 372,

In State v Balen, 2 ». 611, the ecourt
=tated: “Tt must be remembered
that this statement of the County at-
torney was not provoked or called
forth by anything said by the de-
Yendant ¢r his counsel; nor was it
sajd incidentally in =ame argument
addressed to the Court.”

In Perker v. State, 48 S. W, §12:
“We hold that when appellant brings
‘hizs "mattor tn the attention of the
jory he cannot complain, if the State
» renvly, remarks upcn his sugges-
tiore""

‘' State v dvland, 144 No. 302: “He

b=di5p rient to iniect that issue into

the argument -ap® comnlsin if i+ was

not promptly met and refured ™
~Parkmen v State, 52 8. W. 72

- Crumipton v . o 138, 17, 8. 264,
“Moore.v State, 78 8. W, 686.
_State v. Glave, 51 Kan 330,
Pabop v State, 69 Wis. 32.

., .State v Potts, 83 Towa. 317.

In Siberry v 8tate, 133 Ind. 677 it
wad hell that* “Where, in 8 criminal
#ctiop, ccunsel for the defendant
stens outsiae the bounds of legiti-
. mate argument, and discusses matters
not nrener to be corsidered. the de-
fense in mo position to complain it
ccunsel for the State follow them
witholit such bounds .and reply ‘ ‘o
surh argument: although discussion
ought to be confined t6 matters preop-
erly within the case™

At page 527 of 1¥ Cyc it is sald that
remarks cf the prosecuting attorney
which ordinarily would be imnroper
are not ground for exception if they
are provoked by defendant’s counsel

- are In to his statemeiits.

- ©f casbs In sunvort of
this text is given in ncte 26, and 'n
+14 Cent. .wig. at Sec. 1881 and at p.
671 of 46 L. R. A. N

There is another
comments of the. attarnpé:

provoked
Calkins v

=1

why _the
for the

State are not grotnd for reversal. if Dated Sept. 11, 1905,

*hey be admittedly Improper, the Sase
cught not to be remanded on errors
end techoicalities which could not
have infured the defendant Tie was
Teongnized on the f: jal nigint by
Towngenl. Whidman spnd the decea

ed at the time he and the others -
dieted with him, robbed them. He
was traced with the cthers by the
vexican coing taken from Townsend.
~ We evidence, direct and circumstan-
T:ai, showing t(heir guilt wae clear,
couclusive and uncontradicted, His
only witness, a physician and sur-
geen, did not refute any of the pec-
Ainent faects. Regardless of the im-
propriety of the remarks of the at-
torney for, the State, there could be
no doubt of his guilt and no oppor-
tunity for the jury to find any verdict
aveept the one of murder in the first
degree. The result would have heen
the =ame anrd consequentlr there was
no injury to the accused. If there
had been a substantial conflict in the
evidence or any uncertainty regarding
the case proved by the State, a doubt
might arise in favor of the defendant
as to whether the jury had bDeen
prejudiced or influenved in finding the
verdiet by these comments, but the
wadisputed facts noint so conclusive-
I to the guilt of thé prisoner, that
thev could not have arrived at a dif-
ferent econclusion. Under such eir-
cumstances neither reason nor justieo
demands a reversal of the case and

the incurrence of the delav and ex.
nense of g rew trial,
in Wilson v. U. 8§ 149 1T, 8. 70,

ihe Supreme Court quoting from the
decigion in Austin v Peownle, 102 il
264, said:

“We do nor see how this stature
cen be eompleteiy enforced unless
be adopted as a rule of practice, thet
snch improper and forbidden refe -
anee by counsel for the proseecuticm
shall be regarded good ground for a
nexy trial in’ all  cases where tho
nronfs of the gzuilt sre pot so eclear
end eonclusive that the court ean say

affirmatively that acensed ecould no
haye been harmed from that cause, ’
The eriminal code of Hlinois nrovidel
that the “neglect of the defendant

to testify should net ereate ans pre-
sumption against im nor shonld hin
court mermit any reference or com-
ment to he made 1o, or upon suel negz-
leet.” The difference in our statuto
lvaves roem for a distinetion and for
the exeenticn we have poted in re-

gard 1o remarks in reply to state-
ments by the defendant or his at-
torney.

In State v Ahern, 54 Minn. 197, the
conirt stated:

“The county attorney ecommented
upon the faect that the defendant had
rot testified in his own bhehsalf. This
is admitted on the nart of the State
to have heen error. [t was a vio-
lation of an exnress nrovision of the
“fatnte passed for the protection »f
defendants In criminal cases, But
it was harmless 1n this ease, from the
fact that the evidence sn ronclusiveiy
“howed the defendant’s guilt that the
jury could rot have returned a ver-
dirt for the defendant without will-
fully disregarding their duty, and it
is not to be supposed that thevy wonll
have done that. The evidence on th

¥

nart of the State was comblete, posi- T

tive and uncontradicted, and nothing
snneores to raise a doubt as to its
credibility. It is unreasonable tn
suppose that a result might have been
different if counsel hadl not made the
improper remark referred to.”

In a recent case, Peonle v McRob.
erts 71 n. 735 certain statements of
the district attorney were held to h=
a gross and reorehensible violation
of duty, but the court said:

“The nuestion remains should the
fodement be set a=ide for this ms-
conduct? The homicide was admir-
ted anf the evidence was such as to
make it reason=hlv certain that the
iury was not mislead by the miscon-
duct of the distriet attcrnev to re-
turn a verdict which thev otherwise
would not have found."”

And s2zain in Fattoregn v Hawlev,
33 Neh. 145: “All anpeals to the jury
unon matters ontside of the case tend
to defeat the due sdministration of
fustice, end anv statement of an al-
leged fact ontcide of the evideneo
nrejudiei2] to one of the parties, may
be sufficient 10 cause a reversal of
tue judgment. A court of juste
does not condemn unhedrd. nor upon
ex parte statements of oppesing coun-
sel, and it will not nermit one of its
officers tn abuse his nosition by such
unauthorized » statements. We are
satisfied however. that the verdiet in
this case is the only one that the jurv
should have returned under the ev.-

fdenes and the error will be disre-
garded.

State v Shawn, 40 W, Va, 11 and
cases cited.

Alsc. 48 1., B, A, 172

State v Zunmbunsor 8¢ Ma. 111

Themposn, ‘See, H6i),

The judement and order are affirm-
o and the distriet comrt will fix a
time for having its sentence of death
carried into effect.

Talbot, J.

We enneur: .

Fitzgerald, <. T,

Nerceross, J.

Filed. bept. 19, 195,
W. G. Douglase,
Clerk.

By J. W. Legate

~

anaty,
B o o J—

Notite is herehy given that the Aa-
gessor has this day delivered to the
undersigned the assessment roll for
the current fical year. together with
the map book and the original lists
of property amd that the Board af
County Commissioners will meet as a
Board of Equalization at the County
Clerks office, Monday Sept. 18th in-
stant at 10 o'clock a. m., and con-
tinue in resgion from time to tima,
as provided by law, until the buei
ness of equalization is disposed of

H. B. Van Etten,
Clerk of the Board of County Com-
missirners,

4




