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ANNUAL STATEMENT | IN THE SUPREME COURT OF THE‘ light of reason as applied to the or-| at the time this suit was begun. It |plaintifis. Although his flume

Of the Hamburg Bremen Fire Ins. Co. Ebenezer

of Homberg, Germany
Capital paid up SE5.000 b0
ABTCUE . cvvvvevopnses 2050 520 04
Liabilities exclusive of capi-

tal and net surplus.. 1,546,252 &1

STATE OF NEVADA.
Twaddle 2nd Ebenezer
Twaddle =2s Special Admr., of the
Estate of Alexander Twaddle, de-
ceased,
Plaintiffs and Respondents
V. |
Theodore Winters, A. C. Winters, L.

Income

Premiums ............ 1501209 26 W. Winters and Samuel Longa-!
Other sources ......... G228 T baugh., !
Total <income 1905, ., 1,870,428 U2 Defendants and Appellants
Sosse Expenditures Y0GE T3 102 From 2d Judicial District Court, Wasn- |

L )y i ¥ |
]'ni-.-i.:ﬁnrls: B I N .‘ oe County. 4
O:her expenditures .... 7007642 50 Messrs. Cheney and Massey, attorneys |
Total expenditures 1.769.534 5% for Plaintiffs, |

| which they had not

| der this contention if he had stepped | age and dispute.

dinary rules of practice, and give due
weight to the later section. Appar-
ently the object of this legislation was
to prevent the granting of extensions
and the meddling of judeges in cases
tried or which

appears that the plaintiffs' had nort
materially increased their cppropria-
tion  in  toarty-larec  vears,  while
Thendore winters admitted upon the
stand that during the last ten or @f-
teen veals he Lad been using twice us
were not properly under their control, | mueh water from Ophir Creek in al-
and yet in the case of the absence or| dition 1o that irom other streams, as
inahility of the judeza who tried the | he used during the first ten yvears thai
action. to grant reliel, or allow ex-|he enltivated his lands. As he claims
tensions to be made to deserving liti- | and uses more than the plaintiffs, w=
gants, coneclude that this large increass in

The argument advanced concedes | his diversion of the waters of the
that if Judge Murphy had gone to]streams sinee the completion of ther
Renn and entered the order in open | oppropriation which Thas remainel
court it would have been good. but un- | stationary may account for the short-

Business 1905 ! :

Risks written 17/.2460.262 G0 Alfred Chartz, attorney for Deferld-' through the door into the chambers By consent of the parties in apen |
4 z G it ants. { and made it, it would have been void. | court the distriet judge, accompaniod
Premjums thereon.... 1,801,398 30 - : a : A | LD : i@ |
J.o=ses incurred 936 796 22 DECISION [ Orders extending the time for filinzs | by a civil angincer who had testifi2] |
IES0E va,‘da- . .B.u.s.i;.lcss Jab,i=bh B2 The jespondents have moved to dis- | are business usually, or ]'II'(‘[“‘!'I_\' as a witness for the defendants, view-
Risks wrim;n > 172269 00 miss the appeal from the judgment | transacted in chamhers and under|ed the premises and marde nzs-a:ln'v-l

T SUSTUESR SRS LT bhecanse it was not taken within one | Seetion 2573 can and ought to be | ments. At the point of least earry-

2947 28

Premiums recelved

vear, and to dismiss the appeal from | made as effectually in any part of the

ing ecapacity of the unper Tward!»

Losses i 924 5° R = A : s 2
];_q_ f ,[’a"! "] """"" 'q'_ﬁ ’= the order of the district court denying | State by the judge having the case in | diteh, which is the old sgquare fnme i
= - oy f i 2 A T 2 | +
P ;"15 NEDFT . rs e _UE6 52 appellants motion for a new trial, also | charge. as if made by him in cham- | near the Bowers' Mansion and grave, |
remiums received .150 53 | 1, strike from the records the state-| bers or in open ecurt, Judge Murphy | he measured the flow at 184 inchea !
Josses paid ........ 1,983 84 | ment on motion for a new trial. nr(.nl was merely aeiing for Judge Curler | and the water lacked more than twn
Loszes inenrred ..... 1,983 84 the .l that the statement was| during his vacaticn, but by analogy |inches of reaching the top. A sur
A. M. Brutis. Secretarv, | not filed within the time preseribed | the constriction claimed, il ar!:q)ta:.].ix---ynr had iestified for the plaintitls
> = by law. The anpeal from the judz- \‘vnuld. in every case \\'hf-rc a tllr:?nl.‘: that iis capaeity was 182 inches a1 |
ment is dismissed because not taken | judge dies, resigms or is succeeded. | this peint. and that the eanacity of |
ANNUAL STATEMENT uniil March. 1965. more than one  invalidate the orders extendinz time | 100 feet of old flume remaining w»
vear after its rendition on June 23 under section 197 made out t‘!t l'“l”_'llllz":l}‘“r the head of the diteh whieh |
Of the Mutual Reserve Life Insurance 1903 On that day Judze Curler of bY¥ his sucessor 0 E_ifﬁf‘_i‘. althonz® | had been impaired by agze and ahan- |
ompany, 309 Broadway, New York. the Seconl Judicial District court 'hev are of that charactes ordinarils  doned, and supplan.ed by a mew YV
capital paid up whn had tiried the ease ar Reno anid Eranted 1.“‘. phf‘“““’“" 1_““‘ ,_“__“”"l‘ flume ‘”"'F_T gbnve 4he {1'] ohe hy the
ASsets  oo.......... $ 5.377.669 16 rendered the deeree. made in cpen MWean a distinction ‘“,1'1 two rules for | slaintiifs in 1900, was 150 fnches. At
Linhilities exclusgive of Cﬂ[)i- court and had entered in the minutes filing (-:-;-.-'.w:‘ :II e :-!ljl'..'-‘-'h.!'I; |!!1v,_- point the judze fonnd that 18}
al and net surplug... 5205973 01 an order “thal al' business and all and that tt:.- _111|.g(.: \\‘hn l:mii .t‘l,i-r.. the | jnehes of ._\-,!‘,. whicrh he had men--
ver 1y 2gs - e irer b lone e wlows qls o R 8 Y Y
Income coses and proceedings that have not (Alse as Jud e warer wac-cone S jared. below ahout fited the pew |
Yreminms K. .. ... .. $.552253 T het n completed or in the process af this insrance, cculd make the oraer 5t fiyme. and he eztipratied that tha ol
Other sourers 279878 £ oop i-T-'ir:‘-l and all new business that | ChAmDErs, while his suecessor eoull | fome wonid earry from 200 to 200 in-
S e SR b mipletion, g Siness that | _ o ake § L v cases t¥ied by - . T .
Total income 190%..... 1.925.132 70 mav be brought hefore the court due ;ll.l mi ke 1““”“{1"] .‘.11:!:1 1::.‘11. il.;.l(.\: B X :C“.‘lo- From fin,- alx.m_n;.. -(-ru ‘..r 1}
2 . L 1 1 ] 4k i i ] e H e - the crharaptoe - tha @
Exnenditures . ing the absenece of the presiding judeze, ,” B, o g ; Y s ey premises and th AEiEs il
- I, & = v to make these simn'e orders exten e eonrt was of (e oninlon thiat the
I;_-. BSOS i aaaaaaas 25000872 01 he referred to Judge M. A, Mumiphv ing time in actions whieh had been | plaintiffs o |”. : S TRtAa
Dividends ............. 98.008 12 of the first jndicial district court of | L ocio) ¢ tiied by Another jntet | Plain i :'"’l': SRR BTy, SN M
VMhi o, 2 Aot A it = : B b : } > reVionsl T v another jnaze ) | to, at le=«! the smonnt of water thes |
Other exps 11f!ernn Soo.. ._...A.-_l.u..l 15 the State of Nevada. and that he be Appellants desired and were enticl- | pagd flowine in the flume at the timo |
Total expenditures, 1905 4930736 18 requested to try. determine and dis-i o4 15 the time sranted for the pu- i he made 1h ",\.q,, -‘,'1.- . oA 1.,' )
= - : Fi ’ . =k K B e mMade U VNATiC, 2N } '
— Business 1905 N pose of all eases and business DOW page of enabling them to secnure frotl { arcad them o nricr pioht on 1948 1ming
5 ks -r,m‘n ......... H.;l_l.,.;.. | hefere the court in 1the absenze cf the | the cournt reporter who had left the iuohpe punpine onders 8 fons ined
rremiums thereon...... 516040 6= judze of this districit Srate L transerip of the testimony 1 ST w2450 enhie fest pner se
T I S g = - X < < R ] - - | PLEsSsE e Or 6 ~aaild R ear ne S¢ -
Losses incurred ....... 2576587 00 Pursuan: 1o this reqguest Judge Mo Ziven on the trial, wliich wenld en% { cod from Anri' 15th n Nov 17+
e ) Nevada Business phy oceapied the bench in Reno until Lo them to proper!y prepare the state- v voar: and 90 inphoe or 25 of one
Rl*-\.ﬁ written ) o July 31. 1'.ul_:‘.. when a recess was tak- meng, cenbie foot ner secopd domestt
Premiums received. ... .. 2408 9 en until a further ovder of the court Under Section 2373 Jwdge Onrler | .o, apnd  warorin stank At athes
CHAS. W. CAMP. Secretary. Theie was np other session until eould have made an  order granting | sipac. 1t je eloimed the amennt s
—_—0-0——- Judge Curler's retarn en Awngust 17th. them the extension at any place N | jowed §= not warranted e the evi-
ANNUAL STATEMENT On Jll]‘_v I..'h. .Iml:.'.i: Murphy, in "T’"f‘ the State, and as during his absenc® | gonen Voeunse mors thon the eopaci-
Of the Penn. Mutual Life Insurance ©OUrt In I;" S0y (I e, KA order -ailo':\- Judge .\lqm‘nh}' Was ‘réquested h}-_”:f\ tv of the w»per Twaddle diteh a=
o.. of Philadelnhia, Penn, ing plaintif until August I:-f_h M Court minutes to attend to all busi: | ghwp by the testimonvy  mentior ed |
capital paid up which to file obiection to findings. mness for him. we conelude that he WAS | fving it at 18% inches at the woint
KBSOF] siicsa e $75.726.660 ¢4 and prepare additional findings. On  empowered tc make the order at Ca: nbove {he mmansion. #nd at 150 hehes |
Liahilities exelusive of capi- Aveust 3d Judge Murphy at Carson  son City as he did. and as Juidee Cur- alons  tha 100 Fr of old fumo

tal and net surplus . ..

Income cial
Prembums ............ 14200 941 fe
Other sources ........ 3.626.105 ne
Total income 1905..... 17.826.426 61
Expenditures

Losses, matured endowments and

annuities ......... o 8000353 1T
Dividends and surrender values
.................... 2.329570 21

Installment pavments...
Other expenditures ....
Total expenditures ....

Rusiness 1905 |

114408
3.358.195

Risks written ......... 69.195.442

Premiums thereon ..... 2810850 5o |

Losses incurred .....:.. 2.845.460
Nevada Susiness

Risks written .......... 32,500

Préemiums - received ..... 4,392

WM. H. KINGSLEY, Secretary.
—

““NNUAL STATEMENT

Of the Providence Washington Insur-

ance Company of Providence R. I..

capital paid up ....... $ 500,000 N0

ABRBIS . cviciisa s 2028822 4
Liabilities exclusive of capi-

tal and net surplus.. 1,839797 95 .
Income

Premiums ........... 2425447 68
Other sources ....... o 103,460¢ 47
Total inccme 1905..... 2538908 15

= < Expthditures .
Losses ............... 1,296,849 78
Dividends ............ 50.000 00

Other expenditures .... 804,206 40
Total expénditures.... " 27251056 1%

Business 1905
Risks written ........ 400,171,129 00
Premiums thereon..... 2,456 415 63

Losses incurred 1,211,471 35
Nevada Business

Risks written ........ 56.087 08

Premiums received .... ~1607 &7

A. . BEALS, Secty.

. . 00— :

OFFICIAL COUNT 9OF STATE

® s s ama

STATE OF NEVADA.

County of Ormsby, s. s.
W.. G. Douglas, and James
G ' Swesney, ' being duly sworn,

" may ‘‘they ' are-! members ' of - the
Poard of Examiners of the' Stateé of
Nev. that on the 29th day of Jam. ’05
they, (after having ascertained fro:a
the books of the State Controller tha
amount of money that should be in
the Treasury) made an offcia] exami-
nation and eount of the money- an.l
vouchers for money in the State Tre-
‘asury of Nevada and found ‘the samn
correct as follows:

Cain $288,280 ~4
Paid coin vonchers not re-
_turned, to .Controller 111,112 18

Total 398,392 92
State School Fund Securities.
Irredeemable Nevada $State

School- bund 380,000 00
Mass. State 2 per cent )
bonds 5327.000 0O
Nevada State Bonds 253,700 00

Mass. State 3% per cent

Londs 13,000 00
United States Bonds 215000 00
Total 2.098.092 92

W. G. Douglass

James G. Sweeney

Subscribed and sworn before me this

£9th day of January, A. D. 1906.

J. Doane,

Notary Public, Ormsvy County, Nev.
S

For Sale,

Twe quartz wagens, ene weed and
one low wheel wagen, alse harness fur

71006441 & City. and within h's own first judi-

marde without affidavit
ler's absence or inabilitv. granted tne ' opening court to enter ex parte orders
defendants until September 15, 1903, 'simply
| within file and usnally made out of court.
serve their notice and statement on
motion for a new trial.
sions were made by Judge Curler, but
whether theyr are effectual depenils
nn upon this erder,
17 elaim Judge Murphy was unauthorizad
10,812,526 ;5 to make under Section 197 of the |

¢ | to notices and statements on motions |

ar ex parte order
of Judge Cur-

distriet, by

which to prepare.

Later extea-

which respondents

Practice Act which provides in ragard

for new trial that “the several periods |

o3| of time limited may be enlarged by

| the written agreement of the parties, |
60! Oor upon good cause shown. bv the
g4  court, or the judge before whom the
case is tried,” and under gdistrict cout

rule XLII1 which directs that “no

shown by, affidayit that such judge is
absent from the otate, or from soma
other cause is. unsble to act.” |

Rule XLI provides: “When anyi
district judge shall have entered upon
the trial or hearing of any cause or
proceeding, demurrer or motion, or

asade any -ruling, order .or .decision | large tracts of timber lands owned by

therein, no other judge shall do amy
act or thing in or about said cause,
proceeding, demurrer or motion, un-|

“lesy upon “written request:ofi.the judge | .others to dispute plaintiffs’. right as

who shall have first entered upon the
trial or hearing of said cause, proceed-
ing demurrer or motion."

Section 2573 of the Compiled laws,
passed after section 197 of thé& Prac-
tice Act as quoted, enacts: “Theudis- [+
trict judges of the State of Nevada
shall possess equal coextensive-and
concurrent jurisdiction and power.
They shall each have power to hol1

They shall each exercise and perform
the powers, duties and functions of
the court, and of Judges thereof; -and.
of Judges at Chambers. Each jiidge
shall have power to tramsact business
which may be:done-in «chambers at |
any point withini/the State. All of
this section is:subject to the provi-
sions that each-judgé may direct and
control the business in his own dis-’
trict, and shall see that it it properly
performed.“ :
We think 'under the miinute order
and circumstances related; the power
inherent 4n'Judge Curler to extend
the time of filing the notice and state-
ment hecame conferred upon Judge
Murphy dsiring the former's nce,
and that Judge Murphy became the
Judge in charge, endowed with the au-
thority to grant the extension without
the presentation of the affidavit show-
ing the absence or inability of Judge
Curler, as the rule requires before the
order can he made by a Judge not
having the business in‘ charge.

Judge Curer's absence was presum-
ed to continuée.until his return Ww.
ghown and consequently Judge r-
phy‘s authority based upon that ab-
sence would likewise continue. It is
said that under the first siatute men-
tioned, the language that “the court
or judge before whom the case was
tried* may extend the time invali-
dates the order, because Judge Mur-
phy was not the judge before whom
#t was tried, and that he was not the
court after he returned to Carson City,
where he made the order. In a mar

row technical sence this may be true,
if we do not look beyond .the stricl

ler could have done, and that it was
not necessary for him to make the trip
to Reno and undergo the formality of I i !

from the order overruling

statement is denied.

Ehenezer Twaddle, as co-owners. for

a flume* for the irrigation of their
ranch
judge, except the judge having charge . glgsl:\?ﬁeg::il::::};\f the complaint ses
of the cause or proceeding shall g:-ant,l up the ownership by the defendants,
further time to plead, move, or d0 any | winters, of a tract of land obut on=
act. or;thing required to be dome in mile wide and two miles long, and al-
any cause or proceeding, unless it e |y,..5 snpropia .ons by them or their

grantors aggregaling 600 inches ftow-

nlod«previous to,the admi=sion of this

thromeh which the water flowad prior |

to 19040,
not  necessary to  determine

whether the ettt on

ation

ite own examin-
—~easurement  may allow
|a muintity hevond the range of the
i evidenes. nor whether the survevor
yeon'd actually estimate the eapacity
af *he 100 feet of old fume wi*thout

knowing the volume and veleoeitr of

extending time. suck as ar2

nnd
to dismiss the appeal
ae motion
for a new trial and to strike out tho

The motion

ON THE MEaITS
This action was brought by Alexan-

der Twaddle in his life time and hr{f“'oq in his measnrement and that of

184 bv the jndee shon!d he disraea=t.
ad as tro trifling to be material an/
as a slight diserenancy to he expectel,
for the indz—ont for the 24
whirh dafendants® elaim shonl? ha dno.
Aveatad hoecgnea in eveese of tha can-
-n | acity of the upper ditch and flume ho-
fore the constrmection of the ¥ Jumea
in 1900 j3 gvnertad hy tha sandine of
o ot that ho nipintife and
their grantors had for more than
thirtv-one vears hafrre the cata™menen.
ment of this suit used a nortion of

the water through the lower Toad.
dle diteh. It is ureed that 184 inches
is more than required for the irriga-
tion of nlaintiffs’ ranch and that this
iz pgneciallv s0 berarse g few of their
17045 2cres of cultivated land Tes
above the unpe= ditch from Onh'r
Lreek and a small portion is natura'ly
swampy. The quantity of water ai-
lowed bv the decree seems verv [ib-
eral. both .for irrjgajion and for do-
mestic use and watering sfock. . En-

450 miners inches running under a six
inch pressure of the waters of Ophir
Creek. alleged to have been approp-
riated by their grantors in the year
18568 “bv means of dams. ditches and

inrhaz

203.92 acres
The answer deni2s

containing

ing undet a four inch pressure, by the
year 1867, which are stated to be pricr
to anv diversion of the water by the
plaintiffs, and asserts a claim for i=-
fendant, Longabaugh. to 180 inches
for fluming wood. lumber 2nd ice fro--

bim, and for domestic use and irri-
gating garden on forty aeres at.Ophir.
Witnesees appeared to sustain. and

initiated a haif. century ago. and the -&ELF@@“.N"' others testified that one
same is tree regnrdlng.ths;laims of |- ,and thrge ﬁ of an Of_
these deferidamts... The record affords :gmmilﬁe Xa ul fe}! t&
a glimpse of pioneer histors at a per fLy fo '*v‘i'ﬁ':‘ﬁi "their. estimdtes of

the amount necessary from ome and

State into the Uniom, and portrays | . to. three and one half inches

the building and 'decay -of saw and

quartz mills and the rise and' decline per acre. . _°
; the banks of the streaw:.| The evidemce: indicated that the
of tawns by . plaintiffs had used as much water as

jiany way interefere with ine

| dleedd

| with the land without
| ed,

| coniribution

| part
| which gives the plaintifis the “exclu-
! sive use of the upper Twaddle Diten

the water that entered it. nor wheth. | 5% : : i £
er the voriatian of cne part in nipate. | 1310 1O reference to the exclusive usse
one or the differonee hetween 182 - | ©f. or a third or any interest

a}nd the decree properly enjoins him
from interfereing with that part of
the water of Ophir Creek awarded 1

the plaintifi, beecause Lo ran thop
water in his flume past e ol
%:ll!r] into one owned by Winters. ant
ioined with the ather defendants in
answering and resistine the plo
{plaintifs. The decree does not o
vent him from ifaking anv warer o
the ecreek in exeess o the amonns:

awarded to plaintifis. Nor dnes it in

]. ! ; water .
onging to him coming from othor!
jsources, This he may turn  ino

Ophir Creek and 1ake ont lower dow
provided he does not ﬂin:inf'.!» h=
flow to which plaintifis are :-mf'lwi‘
On May 20, 1877, John 1 waddie the |
father and predecessorein i“.‘.lrc;I e
the plaintiffs, conve.ed 19 M, C Lak:
“one-third of that ecertain wet
and flume known as the
ditch, leading frem  what
knewn as the Ophir Coeel 1o
of said Twaddle, soulner!y
ereek throneh the )
\\'_unlnn and M., C. Lake with the!
privileze of ruaninine water througn
said flume and diteh 'o whot is :\'nn{v-_"
as the Bowers asansion o !.'."!'lll!'l‘l;-!
H?n expense  of maintgining 5:111.
diteh and flume to be paid by each n
proporrion 1o their
It will be noted

lako|
ar diteh
Twaddio |
now
the land
irom sair!

e

is
|

inmd=

interests in same.

thot this lansanug

throngh convevances which did not

e

eention any rest din this diveh. |
does not appear thar Lalu Sl 51
grantors ever made anv use ol th»
diich or ever coniriim ] TOWAris ifs
repair,

Alexander Twaddle stuted

stand tkat he did
ditech and thar

not claim =l this
the plaintifis ownol
two thirds of it. Whether under th.s
the one-thind imerest in 1t

ditch  became appurtenant to  tie
Bowers lanidd when it was never usad
for its irrigation, and later passe|
being mention- |
and whether atier the lapse o1
twenty-five yvears withoul any use or|

towards 11s  repuir th |
grantee of Lake has a third interes
as a co-owner in the ditch and that |
part of the flume which has not beca |
superceeded by the new one builo I'j-‘l
plaintiffs. are questions  which we
necd not determine, for they, and that
of the Judgment of -the ecourt

and Flume,” are not within the alle-
sations of the pleadings wuich con-
in the
diteh.

U'nder the asserticn in
plaint of the apropriation of water
“hy means of certain gams, ditches
and a flume” the court properly de-
creed to plaintifis the right to use the
water through either or both the
diteches running to their lands. Toey
would have that right in the upper
diteh if their interest im it is oniy
an undivided two-thirds, as the con=
has given them jointly with the de-
fendants in the lower ditch, Butl
whether the grantee of Lake owns
and can assert a right to an undivi-
ded onethird ioterest, is a question
as foreign as' tae ownership of the
mansion, and one which ought not
to be determined by the judgmenr._in
the absence of any issue or allegation
concerning it. The defendants spe-i-
fically excepted to finding mnumoer
twelve in this regard _
Patents for defendants’ lands lying

the ecom-

ssued to their grantors before the
"of the Aex ;:If Cdﬁgrc;ssmoi

26, 1866 anu it is asserte a
r . this a ?gitji‘ Common
% ripsfian right to thé' Bo¥ of the
dvd'> g Opnir _Creek accrued of
which they could not be déffived oy

fornia deeisions eited

1 :hl‘

fied I|1_\‘

| trict

along the banks of Uphir Ureek were |

| was bhaving it flow by ilands of ripariam
lerected many vears ago Longabaugn
did not show any prior appropriation

owners to finally waste by sinking and
evaporating in the desert. The Catl-
for appellants

iy no lehpger be cousi Vored g()()d
law even in the state in which they
wera rendered,

In the recent case of Kansas v, Qolo-

rado before the Supreme Court of the
Uniiteq] Siates, Congressmnn Newdham
testified that irrigation donided
and trebled the value of praperty in
Prispo and King  colinis

nia,, that they nad to depart [rom the
doctrine ol riparian rights and under
tha: doecirine it would be difficult .o
make any future development: thar
there has beon a depaciure lrom thy
principles laid down in Lux v. Hagein,
beeause at that itime the value of
water was not realized. that the deci-
soin has been practically reversed by
same court on subsequent occa-
sions, and that the doetrine of prior
appropriation and tone application of
water to & heneficial use is in effect
in forece now in 1hat State,

We must decline to award the de-
fendants the waters of the stream a3
riparian proprietcrs aod patentees of
iand along Lbanks prior 'o

LEH T |

»  CANLOT-

the its
1564,

The case will be remanded
new trinl unless tnere is filsd on tae
part of the plaitiafis within thirvly
davs from the filing hereof, a writtea
consen! that the judgment be modi-
limiting the use of the 184 in-

ftr a

rlh-,._;-;« m;r purperi to graat any water.! ches. or 2 3450 cubie feet per second
11 ather the right ~ .- - i N

Sy r i l".ln right to ¢ MVOY WRIET o1 water awarded to the plaimiiffs, 1o
and that it amoeuants to a sale of 3 sieh times as mav e neo . -
third interest in the diteh witt il et S 5 : 2

y 1nmn .at . oqti S rank e Taw

least the privilege 1o that  exter s [ e WEIES o0 ”1.' AR iends
pinning in it waler wi il exteut ol | gp for other beneficial purposes, be-
il A 1o eREe ad [ tween April 15 and October 15 of
'-",,_';_‘r. Tl': '!"‘"_ SR ["" S WY ach vear, and by ajlowing plaintims
| s* wiant Theodors .\\1!:-1-14. acauir 22l goe phe remainder of the thime the 20
the Bowers Mausion and 2rouns | jpehes awarded to them, when neeose

sarv for their honsch . domestic and
stack purposes, and by striimg {rom

the decree the worids:
Tt is farther ovdered, adjndeed and
decreed that said plaintifis have the
i vse 2 the exelus-

ive n=se of =aid Upper Twaddle Diteh
and Flume at all seasons of the vear.*
If such consent is so filed the ais-
conrt will modify the judzment
accordingly and as =0 modined tha
judgment and deeree will stand affirm-
ed.
Talbot, J.
We eoncur:
Fitzeerald, C. J. s
Narerose 1
mT‘- - —()
B e, Report.
Ormsby County, Nevada.
Receipts.
Filed Feh. 1, 1906,
Balane in County Treasury at

end of last quarter....340023 363§
County lHcenses.....c.vcvveass TOL 05
Gaming licenses ........ '.!IIST 50
Liquor licenses .............310 20

| Fee of Co. officers....... «ees0ul 40
Rent of county bldg...... ... 250 00
POl tRBXO8 ivvissanaensasnian 620 40
1st. Instalment taxes......14924 215§
Special school tAX.......... 1710 Bhag
Slot machine license........ 282 08
Cigarette licenze ............ 42 34
Semi-Annual Set. State Treas 531 78
Delinquent taxes........ «ease 23 8OV
Sale of horse .............c.. 10 00
Sale of pump......ccvvue...13 08
Keep of W. Bowen........ ...45 00

Total 61,077 36%

Disbursements.
State fund ......... esaeee 6692 8200
General fund..........c00nn .2732 32
Salary fund ............ ... 2390 VO
Agl Assn. Bond Fund, Series

p B e L Y e 250 00
Agl. Assn. Bond Fund, Series

B $10000 .........c.c... 400 00

Co. Schoo! Fund. Dist. 1.....388 95
Co. School fund, Dist. 2......151 20
| Co. School fund Dist. 3........30 79
Co School Fund Dist. 4......24 09
State School fund, Dist. 1..2605 00
State school fund, Dist 2...160 00
‘State Sc¢hool fund, dist.3 ...100 o0
State School fund, Dist 4 ...165 08

court in any county of the State.|¢jpn. Omne witness testified that tha

as |

the waters of which afe here in litiza-

Hawkins ditch, now known'as the up-
per Twaddle ditch, was completed 1n
18567, and, that he turned the water
into it that vear. Others stated that
water was running in ‘the ditch and
flume about that time:. and that these
were aparently in the same place and
of about’ ' the 'same capacity as 1t
present. i 5 ;

On ‘behalf ‘of the - defendant other
witnesses testified that they were
over the ground 'and saw -no diteh
and that. none existed there during
those earHer‘years.- It is unnecessary
for-us ‘to detail the eonflicting portions
of 4he evidence. These were careful-
fully considered by the.district court,
and for the reasons stated in its deci-
slon, enforced by statements in deeds,
made many years before any controv-
ersy arose, the finding that this diteh
was constructed and a prior approp-
riation of water made through it m
1857 finds ample support. At first on
the Twaddle ranch land was plowel

—

grain and but little hay was cut. A
{ reasonable time was allowed in which
to extend and complete the use of the
water that would flow through the
ditch and the quantity of land irri-
pated was increased. The lower
Twaddle ditch was constructed from
Ophir Creek at some time prior to
1869 and rung to and {rrigates the
eastern portion ot the plainiiffs’ ranch-
Tt 1s' shown that since that year a:;

cally the same state of cuitivation
and irrigation that they were in at the

g0l and wiewing:th

for only a garden and a small piace cf |

least their lands have been in practi- |

that A
had - ermly :n?duced d * £rons
! ; ;{heir.ﬂ*j_'ss&nd‘ thﬁ.mu-
e:slope.  After examining th-

e, guantity of water

ag it ran.on the,premises. the con-t
agraed, withthe ..testimony  of . tha
nlah;tlim {kat- that, amount was mnec-
egsary. and- adgpted a2 mean between
the ; highest, .and, lowest estimates.’
The quantity of water requisite va:=~!
ies, greatly with _the goil. seasons.
crgps, and conditiops, and we. cannot
say.that the allowance is excessive.
;Alexander Twaddle testified that
there were times during the summer.
egident]y--ghort periods after the land.
had been irrigated. when it .was por -

and

oy them and .

necessary to use as much as the un-
per ditch full of water. On such o~
casions. and . whenever it i nat neel-
ed by the plaintiffs it should be turn-
ed to the defendants, if they hare
any beneficial use for it. and not per-
mitted to waste. It may be impliel
by the law, but it is better to have
i Aecrees. specify, and especially so in
| this case, in view of the testimonvy
stated and of the perpetnal injunctinri.
that the award of water is limited to
a beneficial use at such times as it
is needed, . Gotelli v, Cardelli.  Th2
noint ‘and purpose of diversion moy
be changed-.if such <hange . does nor
-intergfere with,.the,prior rights

Under :the testimony:of, Alexandar
‘Twaddle, .that..,the irrigaling season
‘oloses abeut.the. first:of- +October;-an.l’
}h:n, sometimeg he nsed water a little
ater. we think probably the decroe
_;l_mum, limit plaintffs’ right for ir-

-pu es to' e
This may rpos October- 15tn.

But fot so i

letter of the statute.

gix horses. House, bara and five lp's

| nreedBDly ot Adam Bay, Birer (“’L' u_’..'-

e of

we consider the intent and
the enactment, and construe it in

that Act If this were rue defendants 6
might as well be considered under | Special building .......... 5850 09
the circumstances shown to have iost | Scheol library, No. 2.........86 0f
that right by acquiescence It the con- Total 21.968 59%
tinued diversion of the water bylplainr - -

i : gor pitulat
ity T 2 peqod ma{” tmm.s Y ¢ | Cash in Treasury October 1905 |
than that provided by the statute O
limitations, bat in this contention chansnaisans veesraneness 20023 3698
counsel is in error. We do not wish [ Receipts from Oct. 1st to Dec
to consider seriously or at length 30, 1905 ...... e .21054 00%

an argument by which it is sought Lo
have us over-rule well reasoned de-
cisions of long standing in this and
other arid states, and in the Supreme
Court of the Umjted States, such as
es w. Adams, Reno Samplin
Works v. Stesefison and Broder <

Dishursements from Oct. 1st
to Dec 30, 1905 ........21968 59'%
Balonce cash in County Treas.
January 31, 1906........39108 77%

H. DIETERICH,
County Auditer;

|\ Water Co., deglaging that this statute Recapitulation
Nha ratiar Ch FINATY OOl o, | State fund ....ooooeeeeiiee 103 86
xis 0 wale 3 - o
‘:fit: Ay = : ‘:lm to its comtin-| General fund ....... ceee.. 8017 0315
ued use, tham the establishment of 2 Salary fund .........00. ..2725 78
new one. As time passes it becomes | Co. School fund ........... 3248 ™
more and more apparent that the 1aW | g,  gSechood Dist. 1, fund..7638 224
of ownersaip of water by P e s | Co. School Dist. 2, fund..,..139 64
propriation. for a e A Co. School Dist. 3, fundi.,...190 263§

essential under our climatic con‘li-
tions- to the general welfare, and that
the Comnion Law regarding the flow
of streams which may be unobjectioc
able in such localities as the Britis
Isles and the coast of Oregon, Wash-
ington and northern California where

Co. School Dist. 3, tund..... 425 L%
State Scheol Dist. 1, fund...1608% 0§
State School Dist. 2, fund.....77 51
State School Dist. 2, fund...371 39
State School Dist. 3, fund...371 3»

rains are frequent and fogs and winds| State School Dist 4, fund...... 19 23
laden with mist from the acean pre-|Agl. Assn. Fund A.........680 B2:4
vail and moisten the ?‘?". i‘ﬂh “““‘t‘:‘; Agl. Assn Fund, B.......... ..86 8%
able under our sunny skies where A eial. .. 1918 94
lands, are so arid that irrigation 1s gl. Assn Fund Spec i $
required .for the production of the Ce. School Dist. fund - special
-cTaps necessar for the support and i s 5o s iarai s S 13735 98y,
prosperity. of . the .people,, Irrigation | Co. School Dist. fund 1, library

| is, the life of our important and in- e BB A NN — T
creasing agricuitural interests which 2

would be strangled by the enforce- Ghfachnol st Ty, sty c 58

ment of the ftiparian principle. ,

the terruption except in 1887, 1893 and ‘Stock without material. injury to thor TAAEES of

‘time of the’ ' commencement of this allow defendant Longa i

~ e - 2 Dist fund 4, 1i
action, and that during that period  baugh to flume wood a month earlier | Congress s ‘apropriating millions COBchos) DL St v 2%
nlaintiffs’ used all the water thev At this Seapon when the water ia low. ' for storage and distribution and our| - ' """""77 70 I O -
needed from Ophir Creek without in. and allow Winters more for watering LeSislature have recognized the ad- b el

H. B. VAN ETTEN

conserving the water
County Treasur2:

above for use in irrigation instead of . iisu'fi




