EFENDANTS
“CASE BY ).

James A. Bogart, of the firm of
Bogart & Hasbrouck, assoclated with
John J. Plowhead of Caldwell In the
contempt case against R. 8. Sheridan
and: C. O: Broxon of the Capital News
by the attorney general in the supreme
court of the state, yesterday delivered
a strong argument in favor of a free
press. His remarks were not
transcribed by the stenographer In
time for publication yesterday in con-
nection with the account of the pro-
ceedings, but they are given herewith
as follows:

“1 realize the importance of this ac-
tion and want to say that I have the
highest respect for this court and the
deepest regard for the individual mem-
bers thereof, but I appear here today,
feeling that possibly a great Injury
may be done not only to the defendants
in this case, but to the supreme court
of the state of Idaho and to the press.
1 belleve that this case must be adjudi-
cated in & solemn, thoughtful manner;
that we must not be carried oft by
prejudice or by hatred but we must g0
into this case without any regard to
our personality or our personal feelings
in ‘the matter. Now, if the courtl
please, we. are at a disadvantage in
this. case for the reason wq have not
had time to draw up a brief in the
case and lay before you all the au-
thorities that apply.

8hould Not Show Weakness,

“1 want to say this in the beginning
that counsel for the state has lald be-
fore this court the proposition that
this matter was pending when these
articles were written and he bases that
on the proposition that it came up for
rehearing. If the court please, and it
s lald down th the authorities that no
court will say that it will be in any
way influenced when a matter is up
for rehearing by any criticism that
may be made of the opinion that they
handed down. If you do do that, then
wyou show your weakness and that
weakness has more of a flagrant ef-
fect than a publication of the article.
This court don't want the state to take
the position that when it passes down
an opinion and asks it to be published
over the world that the mere fact of an
adverse criticism of that opinion would
have any effect on its rehearing of
that case.

, Articles Come After Opinion.

“If the court please, I will show you
what Judge Steele says regarding that,
which I belleve is the proper theory,
If we eliminate the proposition that
this case is pending when the re-
hearing came up, then you have Bot
down to the proposition that this con-
tempt, If any, was had after this de;
cision had been passed and han
down by this court and all the au-
thoritics submitted—almost all of the
authorities submitted by counsel for
the state apply to decisions or to mat-
ters that are then pending before the
court and mattert in which the court
has not passed on and I will agree with
him, if any article was published with
the intention of Influencing the court
when it was trying the cause, then
believe that article is contemptuous,
but after this court has passed down
its opinion, I don't believe that this
court can be influenced, and the dig-
nity of this court would be such that
it could not te iInfluenced by any ar-
ticle criticizing that declsion.

“Under the constitution of the state
of 1daho, we are not going to abridge
that right—every person may freely
speak, write and publish on all sub-
jects, being responsible for the abuse of
that liberty. You are going to punish
or the intention of the state i{s to pun-
ish these defendants for the abuse of
that liberty.

Must Enlarge Limits

“Regardless of the fact that counsel
says this {s a cause for criminal con-
tempt, he has not quoted any statute.
He goes back to the inherent power of
the court; back to Blackstone and it
fs an open fact, if the court please,
that all the different stater of the
United States have gotten away from
the old theory of Blackstone. The
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courts of the United States stand on
a higher plane than those of thé old
countries, In the old country, at one
time, merely because of an article re.
flecting on the decision of a judge,
made months prior to the time, it was
a subject for contempt. We don't ask
for that. The courts of Idaho ask for
criticism; they ask for fair criticlam.
If the court please, here is the only
statute I see under which this prose-
cution is brought, the fon of a

that aquib in the paper that coumsel
read, that the majority of the court
might know they were wrong when
they agreed with Justiceé Bullivan—I
want to say I don't see any reflection
there on Judge Sulllvan It it
was anything, it was a joke, grant-
ing that you are going to take'it seri-
ously you can take the position of
Justice Harland of the supreme court
of the United States, who has a repu-
tation over the whole world, of hardly
ever being In harmony with the bal-
ance of the court on decisions. He

false or grossly inaccurate report of
the proceedings of the court; you must
get outside of that; you must enlarge
on the limits set down by the statute
before you can possibly come into this
court with a cause of action. You
must take and abridge the constitution
of the state of Idaho, in order to get
in.

“I am taking the position there was
no matter pending before this court at
the time these articles were written
and I think the court will bear me out
—even in that great case in the state
ot Colorado against the News-Times,
which 1 say to the prosecuting attor-
ney I would be ashamed to put before
any court as the law of this state,
they held that during a rehearing and
as the counsel stated, even should you
want to reconsider the thing, any pub-
lication or criticism adverse to them—
while that is in your hands—Is con-
tempt.

Can Be Criticised,

“When this court has handed down
its opinion In a case and thrown it
open to the world for criticism, has
invited the newspapers to publish that
opinion, and then because this court
may allow a rehearing, shall it hold
that any criticlsm by the newspapers
or individuals while there is a possible
chance for a rehearing to be had—will
this court hold that those criticisms
are subject to contempt, to construc-
tive contempt? 1 do not belleve this
court desires to be placed in tg posi-
tion, that having invited criticism, it
will say that we are not sure of the
opinion that we handed down and your
remarks may influence us in arriving
at a subsequent opinion; we would
thereby show a weakness which would
be more disastrous to public good than
any criticism, no matter how stringent
it might be on the opinion that you
originally handed down. I am going to
quote extensively from the dissenting
opinion of Judge Steele of Colorado in
this case I have heretofore mentioned
against the News-Times.

“This, T believe, if the court will
thoroughly consider it, is sound ’law,
sound reasoning, and is the better po-
sition for the court to take In matters
of constructive contempt.

Contradicts Theory Advanced.

Counsel savs that this court has an
inherent power on account of being
judges to punish those who are brought
before it. I will call the court's at-
tention to the fact that the governor
of the state of Idaho has certain ju-
dicial functions or quasi-judicial func-
tions by which if the newspapers of
this state
he, then extending his power to the
extent that counsel would have {t
done, would have the power to imme-
diately bring that publication or the
owners of it before him for contempt.
He passes judicial or quasi-judicial
action on the pardons of this state:
why, if they criticise the pardons and
the pardon board, wouldn't they hava
the power, under that theory as laid
down by counsel for the state to bring
the owners of the publication up for
contempt ?

One Justice a Candidate.

“If the court please, the court must
realize that all these articles as pub-
lished and considered contempfuous
were published in the heat of the cam-
paign. The court also must take rec-
ognition of the fact that one of the
bench was a candidate before the peo-
ple for that position that he now
holds. You must take into considera-
tion that while he was a candidate
for that office for which he aspired,

|
|

i

RFECTIQ
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It means a lot to
your guests to find
a cosy,well-warm-
ed room awaiting
them,

would ecriticise his action;]

A Perfection Smokeless Oil
Heater is the very thing to drive
away chill and damp in a hurry,
No smoke or smell with a Perfection. Just
glowing warmth at a minute’s notice.

A Perfection Heater gives nine hours’ com-

i gallon of oil. Handsome, yet
everywhere, or write for

lly dissents and yet, would any-
body imply that his motives were not
pure—that his understanding had not
been right? No, it 1s just merely that
that simple article is not contempt
in any sense of the word.

Contempt Citation Limited,
“It the court please, the great ma-
jority of the authorities holds that yohn
have not—or you should not take upon
yourselves that inherent power to
punish for contempt that is not direct.
I will admit that counsel's authorities
are correct when it comes to any at-
torney of  this court or any witness
before any court in the state or any
Juror that refuses to act on the pro-
cess of the court. I helleve If there in
any order sent out from the court not
Immediately complied with, then you
should bring them in for contempt.
“I want to say I don't belleve, If the
court please, there is any contempt pro-
ceeding that will ever raise the respect
of the people of Idaho for the court
and I believe that respect must come
from the affection of the people, from
their personal like for you and from
the ability shown by this court in pass-
ing on those opinions. I don't believe
that the people of the state of Idaho
pass upom the opinions of this court
from the newspaper articles printed in
a campaign: I don’t believe the articles
printed in this campalgn reflect on the
integrity, honesty or ability of this
court. I believe they were published
and published only to help out the Pro-
gressive ticket.

Position Is Sustained.

“If the court please, the contention I
have taken in this has been sustained
by the Central Law Journal, by Wis-
consin, Michigan, Iilinols, Massachu-
setts, Nebraska, Ohlo, South Dakota,
Missourl, the supreme court of the Uni-

Plans for the remodeling of the Nat.
atorjum at a cost of between $12,600
and 316,000 have been completed by
Nisbet & Paradice and work on the
structure will begin within a few days,
A definite decision to remodel the bath-
ing resort was reached last evening at
A conference of local officers of the
company with Willlam Mainland, chlef
stockholder of the ,company, who Is
here in connection with the work now
being done, and who authorized start-
ing the remodeling work within a fow
days,

s The plunge s to be relined with a
white water proof substance and at the
deep end a set of submarine lights will
be installed which will make the bot-
tom perfectly visible from the top and
s0 light that any object, no matter how
small, can be seen on the bottom. A
80od inlet and outliet will also be pro-
vided so that patrons can see the sup-
ply constantly going in and out of the
plunge. A shower bath room will be
provided for both men and women and
all will be compelled to take a shower
bathr before entering the plunge,

The steam bath rooms will be re-

uniform results in cake mak-:
i ifyouuaebutberoriard!
both of these prod-|

ucts vary so in quality. .
Cottolene isalways uniform
produces good re-

sults. With its use, you can
count on a certain kind of
cake being the same every

Cottolene sells at about
the price of lard, and is so
rich that one-third less is re-

deled, the bulld is to be painted
inside and out and a concrete floor
laid about the plunge, The work is to
be so arranged that the Natatorfum
will be operated the same as before
while the improvements are going on.
Manager Dicke of the Idaho Traction

P , also @ d today that
the work on the bench loop through
South Boise would be held up unth

loop line, but that it would probably
be ready for operating not later than
the middle of January.

. 1
The Skin and Not the Blood.
Until recently it has been a gen-
erally aeccepted theory that eczema

was a disease of the blood. Sclentific
investigations have taught us that
eczema Is positively a skin disease

and curable throygh the skin alone.
Meritol Eczema Remedy is aprlied di-
rectly to the diseased skin, the ef-
feet {= marvelous and its results per-

manent. Do ‘not delay trying Meritol
Eczema Remedy. Whitehead's Drug
Store. T. Th. Adv,

Order Brink's Hot Chicken Tamales.
They are good. Adv, D-10

Cases from 75
Buhn Jewelry Store,
Adv.

Elegant line Jewel
cents to $6.00.
927 Main street.

after Dec. 16 as the ratls on a part of |
the old Boise Valley line would bej
taken up at that thime and used on the

THE N. K. FAIRBANK COMPANY

Cured of Liver Complaint,

“1 was suffering with liver com-
plaint,” says Iva Smith of Point Blank,
Texas, “and decided to try a 25c box
of Chamberlain's’ Stomach and Liver
Tablete, and, am huppy to say that 1
am ccmpletely cured and ean recoms
mend then to every one.” For gale by
all cdealers, T. Th 8. Adv.

——
We have repaired over 35,000 watch
es. Why
CON W. HESSE, Jewelor,

dv.

\ —_—tee ———
Phone 31 for Guoaz oal. Idaho Coal
& Seed Co. A. L. Lee, Mgr., 8th &

Grove, “One Block South of Overlani
Adv tf

—_————————
Subscribe for the Capital News.

ted States, West Virginia, Ml
and Maryland; and also the great text
writers, Cobley, Lord Erskine and Lord |
Campbell.

“Why take some isolated cases? Why
join in with three or four states in the
unfon and add to our laws another
statute, because this court must read
into tha statutes of the state of Idaho
this law by which you can punish for
constructive contempt; there is no law
in the state of Idaho that gives yoy
that power. If you do that, then I want
to say that you have given an addi-
tlonal-—or there will be an addition to
the laws of the state of Idaho, another
court made law. You go back then to
the old Blackstone—go back and dig up

the old archives, saying under this you
rthave an inherent right to punish any
man that criticises any decision you
make after it has been handed down.|
Don't pay any attention to this propo- |
sition of the rehearing. We can't afford |
to have the court of Idaho say that we
will show the weakness that comes
under this proposition, that you must
wait for a length of time that {s neces-
sary for us to rehear or, should you
criticise adversely and sheuld anything
in your publication be so as to influ-
ence us, we might change our opinion.
Under the law of rehearing it must
be some new matter that you will
pass upon, not the old; you have
passed on that; so, then, what differ-
ence would it make; what do these
criticisms have to do with the opinion
of this court? No, I hope, if the court
please, there will not be written In the
laws of the state of Idaho—that there
will not be placed down in the state
library—any law which says that the
press of the state of Idaho will not have
the right under the constitution to ex-
press their opinions about any opinlon
that may be handed down by this court
or any other court in this state, I say
no, let us throw out to the people of
this state the right to criticise this
court; the right to criticise your per-
sonality; the right to eriticise your life,
your everyday life; let that be an open
book; let the people of Idaho say even
in the face of all criticism that we
honor and esteem our supreme court;
that we belleve their Integrity is unim-
peachable.”

“The general rule is, that to consti-
tute any publication a contempt, it
must have reference to a matter then
pending in court, and be of a character
tending to the injury of pending pro-
ceedings upon it, and of the subse-
quent proceedings. Rapalje Contempts,
56.

‘““While the phraseology of the sec-
tion of the statute in question is, pos-
slbly, in that respect, somewhat ob-
scure, it contains nothing, as we con-
strue it, changing that general rule,
It follows therefore that comments,
however stringent, which have relation
to proceedings which are passed and
ended, are not in contempt of the au-
thority of the court to which reference
is made. Suofl comments may con-
stitute a libel upou the judge, or some
cther officer of the court, but cannot
be treated as in contompt of itsa au-
thority. (Citations: Dunham v, State,
6 Jowa, 245; State v. Anderson, 40
Towa, 207: Stewart v. People, 3 Scam,,
395; People v. Wilson, 84 IlL, 195; = c.,
16 Am. Rep,, 258; Story v. People, 79
TiL, 48; ®. c, 22 Am. Rep., 158; Bayard
v. Passmore, 3 Yates, 438; In re Bron-
son, 12 Johns, 460; Respublica v. Os-
wald, 1 Dall, 319.) &

“At common law the courts pos-
sessed the power of punishing, as for a

1ibelous ! upon
whether pending or

their pi

concerning . Canes,
(State v. Morrill, supra.).” -

past, but in this country the courts are
‘| more circumscribed fn their jurisdie- |-

|

|

|
l

Leave goods at 923 Idahc or 1509 N,

E. K. LOR
Largest Cleaning and

SPECIAL FOR LADIES
Until December 15th we will make a special
—Remember, 15 days only

Skirts cleaned and pressed
d and pr
ned and pressed
Gloves 10 and 15 cents,

CITY DYE WORKS

price on the following.

75¢ to $1.00
d...$1.50 to $2.00
.$1.50 to $2.50

. Thirteenth, Phone

1395,

IMER, Prop.
Dying Works in Idaho.

THE BIG WATCH MUST GO!

&
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i
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They go good enough s

enough.

$33.00 Watches.
$25.00 Watches.
$15.00 Watches.

802 Main 8¢, Boise,

Y

cerned, but they don’t go out ot our showcases fast
Thin ones are the favorites now.

===909 Discount=—===—

If you will help us make the IR size Watches go from
our show cases into your pocket-—

HURRY!
Jeweler_ J. T. Laughlin Siiversmith

- THE BEST WATCHMAKERS,

o far as timekeeping is con-

RN T

.$26.40
.$20.00
.$12.00
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8end for Your Catalog.
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Tt is mighty hard to obtain aNSWer problem.,

wiske

solved the: '

How?

“A Boise contestant suggests an

1idea, and we have prepared an an-
swer book that will please you.

\

It is a neatly arranged book with space for each of the

75 prize pictures and ten answers to each picture. With

it you will only need one of each picture and can use one
or ten answers for each picture. See what an advantage
that is going to be to you. It means 750 answers to ea
contestant. And every member of the family can get an
answer book.

We expect to have them ready in a day or two. Will

| tell you more about it tomorrow.

Donot fail to read every word of these announcements.
It means a better chanece to win.

CuT THIS OUT AND SAVEIT
Capital News’ Great Booklovers’ Contest

PICTURE NO. 59

WHAT BOOK DOES THIS PICTURE REPRESENT?
Write title and name of author in form below:

AABEIOT. ;. o ¢ o biainin s l8 orbitinae o8 onin oioluirnols.s e s d bSO
NOUL NAMB. 55 o s ios 4 515 4.0 0 s s sl mavismomsiore bl iR et
Street and Number..........c.ccoiiiiiiiiiiiiiiiannnns

Clty &nd SEALE. . 5. cianas o catuns s snonaien BN UA

The Capital News.
No. 59—DEC. 10, 1912—No. 59

Wait until you have all the answers to the pictures before _
sending them in, for no partial lists will be considered.

Enclosed please find $................ for which credit
me ....... months’ subscription and send me ....... Book-
lovers’ Coupons and Booklovers’ Catalogue.

Fill in number of coupons of each picture dzsired.

Neo 2[\No 3|No 4/No 5[Ne O‘N. 7,Ne I;No 9 No 10|No 11/No 12
No. 14|No 15|Neo o 17|Ne 18/No 18|No 20|No 21/No 22/No 23 No 24
No 26/No 27|No 28/No 29/No 30|Ne 31/No 32/Ne 33|No 34 No 35|Na 36
No 38(No SOINQ 40|No 41|No 42({No 43|Nc 44!No 45/No 46/No 47| No 48
No 50/No 51/No 52/No 53|No 54/No 55/No 656/No 57|No 58 No 59|No 60

|

B I

Name

Street - and iIND.. st ds B et ® wens o ohSba e s At s s us n s e

City and State ....ivvaciianecises

Count each picture at 5 cents, with 3 cents postage
on every five or less.

r Use this Order Blank for Catalogue.

Book Lovers Contest Editor,
The Capital News,
Boise, Idaho.
Inclosed find 37 cents,
Contest Catalogue. .
B0 (" O R, s 4 ISR
SMIIMNO. o....-.....q.-..n-n:..-ooo-o'oo :

City and State. ...
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