
EVENING CAPITAL NEWS, THURSDAY, ,TAN. 2,1913.

PUBLICATION OF C R U  
o r  THE COURT DECISION 

HELD TO BE IN CONTEMPT
(C ontinued  from  F irs t  Pagre.)

Isb  su m m arily  fo r co n tem p t is e s se n ­
tia l to  its  very  ex istence, an d  th a t  rig h t 
e x is ts  w ith o u t th e  in te rp o sitio n  of a 
ju ry .

“11. T he  in h e re n t pow er of th e  
c o u rt to  pu n ish  fo r co n tem p t w as not 
derived  from  the leg is la tu re , and  such 
pow er does not depend upon th e  leg is ­
la tiv e  will.

“12. T h e  leg is la tu re  h as  not th e  a u .  
th o ri ty  to r e s tr ic t  th e  in h ere n t pow er 
of th e  co u rt to pu n ish  for con tem pts.

“ 13. 'D ue process of law ’ does n o t r e ­
q u ire  a  ju ry  in co n tem p t proceedings, 
and  th ere  is no necessity  for calling  
upon a  ju ry  to  a s s is t  th e  court in the  
exerc ise  of th a t  power.

“ 14 T he leg is la tu re  m ay  p rescribe  
any  reasonab le  p ro ced u re  to  be fo l­
lowed in con tem pt p rosecu tions, b u t it 
has  failed to p rovide any  p rocedure, and 
u n d e r the  p rovisions of S ection  3925, 
R evised  Codes, w hen th e  p rocedure  is_ 
not provided by th e  leg is la tu re , any  
su ita b le  process or m ode of p roceeding  
m ay be adop ted  w hich  m ay a p p ea r 
m ost confo rm ab le  to th e  s p ir it  of th e  
Code.

“15. U n d er th e  provisions of Section  
5168, R evised Codes, the  ju d g m en ts  
and  o rders of th e  court, o r judges, in 
cases or co n tem p t a re  m ade final and  
conclusive.

“ 16. W here c e rta in  a c ts  of con tem pt

tio n s  we have en te red  upon  th e  co n ­
s id e ra tio n  of tills  case, conscious th a t  
wo, as  judges, h av e  less p.t s tak e  th an  
th e  people, and  reg a rd less  of c o n se ­
quences w hich  w e could not h ave  
av e rte d  w ith o u t a  dere lic tion  of du ty  
a n d  a  d eg rad a tio n  of th e  court.

D e m u r r e r  o f  D e f e n d a n t s .
“In  p resen tin g  th e  d em u rre r, c o u n ­

sel for defen d an ts , S h e rid an  and 
Broxon, a rgued , f irs t, th a t  th e  in ­
fo rm a tio n  alleged  no co n tem p t; second, 
th a t  th e  s ta te  should  h av e  been m ade 
th e  p la in tiff  in th is  p roceed ing ; th ird , 
th a t  th e  case  concern ing  w hich  said 
pu b lica tio n s  w ere  m ade, to -w it:  The 
s ta te  of Idaho  ex rel. Spofford  vs. W. 
L. Gifford a s  s e c re ta ry  of s ta te  of the  
s ta te  of Idaho, w as not p end ing  b e ­
fore th is  co u rt a t  th e  tim e  sa id  p u b ­
lica tio n s  w ere  m ade: fo u rth , t h a t  the 
co u rt h as  no ju risd ic tio n  of th is  p ro ­
ceeding.

“ (1) T iie f ir s t  questio n  then , is, 
Does th e  in fo rm atio n  allege su ffic ien t 
fac ts  to show co n tem p t?

“It is a lleged  th a t  sa id  defen d an ts , 
S h erid an , B roxon and  C ruzen, con-

tim e  a n d  ag a in  and  em phasized  by 
p r in tin g  in  cap ita l le tte rs , show ing  th e  
m alic iousness of th e  pub lish ers . They 
w ere in ten d ed  to  ra ise  a  p o p u lar  c lam or 
a g a in s t  th e  court. T h ere  w as a n  a t ­
tem p t by w an ton  d e fam a tio n  an d  fa lse ­
hood to  in su lt  am i in tim id a te  th e  Judges 
and  degrudo th e  c o u rt an d  d es tro y  its  
pow er a n d  influence an d  to  in flam e 
und p reju d ice  th e  people. T he lib erty  
of tho  p ress  is o ften  callm ed a s  a  cover 
by  c h a ra c te r  a s sa s s in s  to g ra tify  ill 
w ill and  p assion  or to  p an d e r to  th e  
passio n  an d  prejud ice  of o th ers . The 
lib e r ty  of tho p ress  in its  t ru e  sense 
m u st be upheld , b u t f la g ra n t  a b u ses  of 
th a t  l ib e rty  m u st bo punihsed .

" Ju d g e  F reem an  in h is  no te  to  P e r-  
cival v. S ta te , 50 Am. St. Rep. 574, d i ­
v ides co n tem p ts  of co u rts  by n ew s ­
p ap ers  and  s im ila r  p u b lica tio n s  in to  tw o 
c la sses: F irs t , those in w hich  it Is
c la im ed  th a t  th e  o b jec t of the  pubiiea  
tio n  w as to  affec t th e  dec ision  of i 
p end ing  cau se ; seecond, those  w hich 
have for th e ir  a p p a re n t  purpose th e  
b rin g in g  of cou rts , or th e  ju d g es  and  
o th e r  officers c o n s titu tin g  a n  e s sen tia l 
p a r t  th ereo f, in to  d isc red it. T h e  a r ­
tic les  com plained  of in th is  proceeding  
rea lly  com e u n d e r bo th  of those  heads, 
a s  no d o u b t tho o b jec t and  p urpose  of 
som e of those  pub lica tio n s  w as to  affect 
th e  decision  of a  p end ing  c au se  and  
som e of th em  w ere  for tin* p u rp o se  of 
b rin g in g  thu  co u rt in to  d isc red it. I t 
w as a  d irec t a t ta c k  upon th e  c o u rt a s  
a  c o u rtt an d  the judges , by p ro se c u t­
in g  a  civil ac tio n  fo r libel o r  slander, 
could not p ro tec t th e  ho n o r of th e  co u rt 
and  th e  c o u rt could n o t b rin g  a  p r i ­
v a te  a c tio n  to p ro te c t itse lf, a n d  Its 
only m eans of p ro te c tin g  its  h o nor is

a re m ade a  crim e u n d er our s ta tu te ,
th e m aking  of such a c ts  p u n ish ab le  as
«•rimes do es n *t a ffe c t any  pow er con-
t e n ed on Ute co u rt to im pose or in ­
f licit puni slime n t for contem pt. (S ec ­
tion 6305, Rev sod C i e s . )

“ 17. St etion  6521 , R evised  Codes,
p ro ­ Ides th a t c e rta in  co n tem p ts  a re
mis iem ea nors, an*l Section  72.?1 pro-
vide s th a t .1 ct im lna a c t  is n o - the  less
pun shabl as i erim e because it is also
dec! ired u b pun «liable as. a  con-
tern

tro lled  th o  policy of sa id  E v en in g  Cap-1 by a  co n tem p t proceeding.
Ita l N ew s d u rin g  th e  tim e sa id  pu b - , I t  w as sa id  in a  la te  case, decided 
llca tlo n s  w ere  m ade; th a t  sa id  a rtic le s  ! by th e  suprem o co u rt of G eorgia, o 
w ere in tended to  In fluence th is  co u rt Oct. 12, 1912, In  re  F ite , 76 S. E. 39 
in its  decision in said case, and  th a t  | a s  follow s:
said  e d ito ria ls  and  a rtic le s  ten d ed  to! “ it  is su g g ested  th a t  th e  p ro p er 
b rin g  sa id  su p rem e co u rt in to  d lsre -  ! rem edy, w here no case  is p end ing  and 
p u te  and  lessen th e  respoc t due its  j th e  co u rt is scandalized , is p rosecu tion  
a u th o r i ty  and  w ere u n w a rran te d  and fo r c rim in a l libel. W h ere  a  pub lica- 

n tem p tlb le  and  Is a  co n tu m acio u s  a t-  tion  w hich co n s titu te s  co n tem p t con ­

'd  J. T lie in h e re n t pow er of t lie 
c o u rt to  pu n ish  fo r co n tem p t can n o t 
he in te rfe red  w ith or ab rid g ed  by th e  
leg is la tu re , s<* fa r  us co u rts  of record 
a re  concerned.

' 19. T h e  f re e s t critic ism  of all d e ­
cisions *»f the  co u rt is allow ed and  in ­
vited, b u t c ritic ism  ceases and  co n tem p t 
begins w hen m alicious s lan d er, v in if i ­
ca tio n  and  d a tam a tio n  b rings th e  c o u rts  
and  tiro ad m in is tra tio n  of the  law in to  
d ishonor and  d isrep u te  am ong  th e  peo­
ple.

20. A rtic le  1, Section  9. of the  s ta te  
co n stitu tio n , provides th a t  “E v ery  p e r ­
son m ay freely  speak, w rite  and  pub lish  
on all sub jec ts, being responsib le  fo r 
the  a b u se  of thu t liberty . W hile  c e rta in  
lib erty  is th e re  g u a ra n te e d , in th e  la s t 
clause of said  secton  th e  resp o n sib ility  
for th e  a b u se  of th a t  lib erty  is fixed.

"21. Said  section  is not an d  can n o t 
be m ade r refuge  for m alicious s la n d e r ­
e rs an d  liholers.

“22. Held, th a t  th e  ev idence is s u f ­
fic ien t to show th a t  th e  d e fen d an ts  a re  
g u ilty  of wilful co n tem p t of th is  co u rt.’

Opinion Rendered.
T h e  opin ion  of a  m ajo rity  of the  

court r e n d r a i  by Ju s tic e  S u lliv an  is 
as  follows w ith  th e  h e re to fo re  p u b ­
lished  m a tte r  in clud ing  the com plain t, 
answ er, d em u rre r  an d  evidence e x ­
tra c te d  ;

tack  upon sa id  court and  th e  judges 
th ereo f and  a re  d e fa m a to ry  and  were 
ca lcu la ted  to im pede th e  a d m in is tra ­
tio n  of Justice; th a t  sa id  e d ito ria ls  and 
o th e r  a rtic le s  w ere  w ilfu l an d  m alicious 
m is rep re se n ta tio n s  of th e  a tt i tu d e  and 
hold ing  of said  court c o n ce rn in g  said 
cause, and  w ilfu lly  and  m aliciously  
m isrep resen ted  th e  position  the court 
took w ith refe ren ce  to  sa id  cause  and 
m a tte r ;  an d  th a t  sa id  a rtic le s  wore

ta in s  libelous a tta c k s , a  p ro secu tio n  fo r 
libel can  also  be in s titu te d ; b u t the  
c h a ra c te r  of a  pu b lica tio n  as  a  c rim in a l 
co n tem p t is se p a ra te  from  its  c h a r ­
a c te r  a s  a  c rim in a l libel. T he  one is 
pu n ish ed  by tho  co u rt w hose Judicia l 
in te g rity  is assa iled , th e  o th e r  m ay  be 
prosecu ted  before  a  ju ry  fo r  a  v io la ­
tion  of tho c rim in a l s ta tu e . I t  would 
bo th e  g ro sse s t in ju s tic e  to com pel a 
ju d g e  to leave tho bench a n d  a ssum e

in tended  to d is to r t  sa id  decision and  j tie* role of p ro secu to r to p ro te c t the  
w ere in tended  and  ca lcu la ted  to im - ; c o u rt from  libelous a n d  co n tem p tu o u s 
pedo the a d m in is tra tio n  of Ju stice  and  a ttack .-. C ourts  a re  not req u ired  to e n ­

force resp e c t th ro u g h  v e rd ic ts  by ju rie s, 
b u t possess the  pow er to pun ish , a s  for

“T h is a  
contem pt.

tion  involv

h is  official < 
co u rt on the
3912, v 
S h e rid an , <\ » ». 
sen  w ith  pubii 
C ap ita l New s 
and  m alieioush  
position  <*f th is

rg in g  the def

m is

proceed ings for 
in fo rm a tio n  by 
f th e  s ta te , in 
as filed in th is  
y  of D ecem ber, 
end an  ts, R. S 
and  A. K. C ru- 
u tin* E v en ing  
r t id e s ,  w ilfully  
p resen tin g  the 
I a c e rta in  case

to d efam e th e  court.
“In five of sa id  a rtic le s  th e  fo llow ­

ing lan g u ag e  a p p e a rs ; ‘It is im p o ssi­
ble to p ro te s t too s tro n g ly  ag a in s t 
w h a t is l ite ra lly  th e  in fam y  of th is 
decision’; 're a c tio n a ry  co n d u ct of a  re ­
ac tio n a ry  court*; ‘It is an  a tte m p t to 
b eat th e  cau se  by tr ic k e ry  and  c h ic a n ­
e ry .’ And in  a n o th e r  a rt ic le  th e  fo l­
low ing lan g u ag e  is used : ‘T h e  decision 

o u tra g e  an d  a  f la g ra n t  in stance,

c rim in a l con tem pt, libelous p u b lic a ­
tions upon th e ir  proceedings, p resen t 
an d  p ast, upon th e  g ro u n d  th a t  such  
p u b lica tio n s  ten d  to d eg rad e  th e  t r i ­
bu n a ls , d estro y  public  confidence and  
resp e c t fo r th e ir  ju d g m en ts, an d  e f ­
fec tu a lly  o b s tru c t th e  free  a n d  im p a r ­
tia l  cau se  of Ju stice  . • . .
If th is  co u rt does not defend an d  pro-

fo rtu n a te ly  ra re , of th e  a tte m p te d  c o n - j te c t  itse lf  from  s lan d e ro u s ch a rg e s  of 
IP'I o f po litics by  tlie  bench. It Is as  th e  c h a ra c te r  c o n ta in ed  In th e  artic le , 
1 rnnnlcril a s  th e  ac tion  of th e  T a f t th e  in d iv idua l ju d g es  w ould deserve 
S tate  com m ittee  a t A berdeen an d  t h e ! a n d  should  p ro m p tly  receive th e  con- 
n a tio n a l com m ittee  a t Chicago, and  j tem p t of a ll in te llig en t an d  honorab le  
worse, because  It w as p e rp e tra te d  by m en; fo r th e  co u rt w hich is too w eak to 
a  co u rt.' in  a n o th e r : 'T h s  m ore con- | d8mMid and  enfo rce  d ecen t an d  re -  

’ spectfu l t re a tm e n t can n o t ex p ec t to 
I secu re  o r re ta in  the resp ec t an d  con- 
j fldence of th e  people.'
I "P ro ceed in g s  In co n tem p t w ere su s-  
! m ined  in ex p a rte  B aird , 27 N. B. 99, 

, j based  upon a  p u b lica tion  w hich ch arg ed

v lnctng  becom es th e  belief th a t  th e  d e ­
cision w as p u rely  an d  so lely  a  political 
and  p erso n a l one.' And ag a in : 'O ur 
s ta te  su p rem e  co u rt Is th e  accom m o­
d a tin g  one.’ A gain : ‘A decision w hich 
is defended and  su p p o rted  In Idaho by 
no h onest o r  hono rab le  m an  todav. , . , ,
And re fe rrin g  to  said  decision , t j , , 11 w ith  h av in g  g ran ted , fo r p u re-
s n ld : 'T he R epublican  s ta te  c e n tra l 5 political m otives, a  « r i t  of proh i-
committee Is d iree tlv  resp o n sib le  fn rj *“ U‘,n l '> -“lay  a  proceed ing  to  reco u n t 
one of ,h e  g rea te s t c rim es ever c o m - lVOU'3 1Hlled a t  a racen t e lec tlo n ' 
lu itted  a g a in s t th e  e lec to ra l fran ch ise !  “T lle lib e rty  of the  p ress  is not pro- 
of tho people of tho  U nited  S ta te s .’ In I footed a g a in s t  th e  p u b lica tion  of de- 
largo  h ead lin es  is th e  fo llow ing: 'O nly lib e ra te  falsehood an d  m i s r  e p resen  t a -

ourt i
th en  pc tiding before it, en titled  s ta te  ex 
rel. Spofford  \ s .  G ifford, se c re ta ry  <>f
s ta te , . . . .  P a c ........... and  - b a rg in g  th a t
sa id  a rtic le s  w ilfu lly  an d  m aliciously  
m isrep resen ted  th e  co u rt, an d  th a t  
sa id  a rtic le s  w ere u n w a rran te d , con ­
tem ptib le , d e fam a to ry  and  a  c o n tu m ­
ac ious a tta c k  upon th is  suprem e court 
and  th e  ju d g es  thereof."

Cite Roosevelt Appeal.
T he opinion here  se ts  fo rth  in full 

th o  com plain t filed by th e  a tto rn ey  
g en e ra l <>n beh a lf  of th e  co u rt c itin g  
th e  d e fen d an ts  fo r t r ia l, to g e th e r w ith 
th e  e d ito ria ls  and  new s Item s p u b ­
lished  in the  C ap ita l N ew s and  th e  f a ­
m ous te leg rap h ic  ap p ea l to th e  people 
of Idaho issued by Theodore Roosevelt

a  p a r t  of th e  s to ry  is told. A greem ent 
on s é n a to rsh ip  is sa id  to  be f a r - re a c h ­
ing R ecalls decision of th e  suprem e 
<■* *urt.* It is s ta te d  in th a t  a rtic le  
th a t  th e  a c tio n  of the  co u rt paved the 
way for H aines  fo r g o v ern o r and 
S te w a rt  fo r ju s tice  of th e  su p rem e 
court, and  la te r  th e  n a m in g  of A ilshie 
fo r U nited  S ta te s  senato r.

R efers to S en a to rsh ip .
“Said  a rt ic le  p u rp o rts  to give a r u ­

m or to  the  
of S en a to r 
w as m ade

tio n  in  reg a rd  to decisions of courts , 
even th ough  th e  p u b lish e rs  m ay th in k  
th a t  public o r political In te re s ts  would 
be se rved  by such  fa lsehood an d  m is ­
rep re se n ta tio n . T ho  co n ten tio n  th a t  
th e  public  good req u ire s  th o  p u b lic a ­
tion  of th e  new s of th e  d ay  even  though 
su ch  new s he m alicious falsehood and  
s la n d e r is w ith o u t an y  m erit w hatever. 
T h e  public  p ress  is not licensed  to  do 
ev il even  un d er

ffect th a t  upon th o  d ea th  | th a t  good m ay re su lt  th erefro m . The 
H ey b u rn  a n  a g reem en t ! public  p ress  h a s  no m ore  license to 
w hereby  Ju d g e  A ilshie! p u b lish  falsehood and  d e fam a tio n  th an  

w as to  receive su ffic ien t su p p o rt t > has  a  p riv a te  ind iv idual. If th e re  be a 
elect: him  U nited  S ta te s  s e n a to r  and  j se n tim e n t am o n g  th e  people d em an d - 
1 h a t Ju d g e  B udge of th e  F ifth  j u d i c i a l  lug  th e  pu b lica tio n  of falsehood and 
d is tr ic t co u rt w ould be e leva ted  from  | calum ny , and  ch a rg in g  co u rts  w ith  
the d is tr ic t  co u rt bench  to  th e  su- j se lling  th e ir  decisions, it m u st have 
p rem e bench to fill th e  v acan cy  caused  been  fo rm ed  very  recen tly  from  th e  u t-

fa lsehood in reg a rd  to  sa id  decision  of 
th is  c o u rt on th e  g ro u n d  of th e  g rea t 
pub lic  in te re s ts  Involved. B u t a s  b e ­
fo re  s ta te d , g re a t  o r  an y  public  In te re st 
does no t dem and  th e  m alicious d e fam ­
a tio n  and  v ilifica tio n  of o u r  courts .

“T he  in fo rm a tio n  s ta te s  a  cau se  of 
Contem pt.

“ (2) It Is n ex t co n ten d ed  by  coun ­
sel th a t  th e  s ta te  sh ou ld  h ave  been 
m ade th e  p lain tiff in  th is  proceeding. 
T h a t  c o n ten tio n  is w ith o u t m erit  as 
th is  is n o t a  c rim in a l ac tio n  bu t a  p ro ­
ceed ing  to p u n ish  su m m a rily  fo r con ­
tem p t an d  th e  s ta tu te  does not req u ire  
th a t  such  proceed ings be b ro u g h t in 
tho  n am e  of th o  s ta te . C e rta in  con ­
tem p ts, how ever, a re  m ade c rim es by 
o u r s ta tu te  and  a ro  p u n ish ab le  by in ­
fo rm a tio n  o r in d ic tm en t th e  sam e  as 
a n y  o th e r  crim e, and  in su ch  a n  action  
th e  s ta te  m u st bo m ade  a  p laintiff. 
B u t In a  p roceed ing  fo r co n tem pt, i t  is 
n o t n ecessary  to  nam e  th o  s ta te  as 
plain tiff. In th e  p u n ish m e n t of crim es 
on In fo rm a tio n  and  in d ic tm en t, th e  d e ­
fen d a n t is en titled  to  a  ju ry ;  b u t not so 
in co n tem p t proceedings.

“ It w as held in In  re  Debs, 158 U. S. 
594, 39 L. Ed., 1092, th a t  one accused  of 
co n tem p t is not en title d  to  a  Ju ry  tria l;  
and  in In  re  F e lle rm an , 149 Fed . 244. 
t h a t  a  c o n tem p t p roceed ing  is s u l 
generis , an d  th a t  it  m ay  be considered  
as  h av in g  th e  sam e  m ean ing  os a  m is ­
d em ean o r b u t it  d iffe rs from  it  In this, 
th a t  it  is no t Ind ic tab le  b u t  p u n ishab le  
sum m arily . No c o u rt h as  ever held  th a t 
n. p a r ty  Is en title d  to a  t r ia l  by  ju ry  in 
a  proceed ing  fo r con tem pt. I t m ust 
th ere fo re  follow  th a t  th e  ru le s  reg a rd  
ing  th e  tr ia l  fo r c rim es by  in fo rm atio n  
or in d ic tm e n ts  a re  no t ap p licab le  to 
p roceed ings  fo r  con tem pt. W e have 
no  s ta tu te  req u irin g  co n tem p t proceed 
ings to be b ro u g h t in th e  nam e of the 
s ta te .  In th e  C hadw ick  case, 109 Mich. 
588, th e  co n tem p t p roceed ing  w as e n ­
titled  “ In re  C hadw ick .” In  a  New 
M exico c o n tem p t proceed ing  a g a in s t 
H u g h es e t al, th e  case  w as en titled  
“In  ro H u g h e s  e t a l.” T h is  proceeding 
w as begun  in  th e  nam e  of a n d  by the 
a tto rn e y  gen era l of th e  s ta te  an d  was 
p ro p erly  b ro u g h t In th a t  nam e. T here  
is, th ere fo re , n o th in g  in th e  con ten tio n  
th a t  th e  s ta te  shou ld  h av e  been nam ed 
a s  p laintiff.

“ (3) T ho  th ird  p o in t con tended  for 
by  counsel fo r th e  D efen d an ts  S heridan  
an d  B roxon w as th a t  th e  p u b lica tions 
re fe rre d  to in th e  in fo rm a tio n  w ere 
m ade  in reg a rd  to  th e  decision  of the 
c o u rt in th e  case of the  s ta te  of Idaho 
on th e  re la tio n  o f Spofford v e rsu s  W. 
L. G ifford, a s  s e c re ta ry  of th e  s ta te  of 
Idaho, an d  th a t  sa id  case  had been 
finally  d e te rm in ed  an d  w as not pending  
befo re  th e  co u rt a t  th e  tim e  sa id  p u b ­
lica tio n s  w ere  m ade.

“Tho o rig in a l decision in  th a t  case 
w as h an d ed  dow n on th e  8th of O c­
tober, 1912, an d  tho  p e titio n  for r e h e a r ­
ing w as filed on th e  15th of O ctober, 

hieb w as considered  by  th e  co u rt and  
denied  on th e  23rd of O ctober, 1912. 
T he cau se  w as th e re fo re  p end ing  un til 
th e  p e titio n  for reh e a r in g  w as d e te r ­
m ined, an d  th e  p rinc ipal p u b lica tions  
and  a rtic le s  re fe rre d  to in sa id  in fo r ­
m ation  w ere p u b lished  p rio r  to  th a t 
date . T hose  pub lished  a f te r  an d  a t ­
tached  to  sa id  in fo rm a tio n  sim ply  show' 
th e  v icio u sn ess  of th e  fo rm er p u b lica ­
tions.

“A t th e  tim e  th e  Spofford-G ifford 
case  w as decided, th e  co u rt concluded it 
would give tlie u su a l tim e  fo r p re s e n t ­
ing a  pe titio n  fo r reh ea rin g . A fte r  the 
opin ion  in sa id  case  w as filed, th ere  w as 
m uch n ew sp ap e r ta lk  a b o u t a  petition  
fo r a  reh e a r in g  and  on tlie  15th of Oc­
tober, seven  d ay s  a f te r  th e  rend ition  
of th e  decision, a  p e titio n  fo r re h e a r ­
ing  w as filed signed  by H a rry  K essler,
H E. M cElroy, J . J. P low head  and  
Ben F. Tw eedy, as  a tto rn e y s  fo r the  
d efen d an t, w hich a tto rn e y s  a re  m em ­
b e rs  of th e  b a r  of th is  court am i in 
good s ta n d in g  and  th e ir  r ig h t  to  p re ­
sen t sa id  pe titio n  h as  n o t been  q u e s ­
tioned . On sa id  p e titio n  fo r rehearing , 
th e  c o u rt proceeded in good fa i th  to 
re -e x a m in e  th e  case  and  upon reach ing  
a  conclusion , the  re h e a r in g  w as denied, 
and  th ere  can  be no q u estio n  in th is  
case  b u t th a t  sa id  ca se  w as pend ing  
u n til tho  23rd d ay  o f O ctober, 1912, 

m isap p reh en sio n  ! w hen sa id  p e titio n  fo r reh e a r in g  was 
d.

tho a d m in is tra tio n  of Justice  and  t h a t j  qu a ted , hold ing  th e  law s in co n tem p t som etim es not- th a t  a  c a se  h ad  never 
th e  m om ent th a t  c o u rts  of th e  U nited  la n d  v ilify ing  the co u rts  th ro u g h  th e! a rise n  w here  th ey  h ad  d isa g re e d  a s  to 
.S tates w ere called Into ex is ten ce  and  yellow  jo u rn a ls  of th e  co u n try , have th e  policy  of th e  paper, a n d  sim p ly  h e .

encouraged  c rim in a ls  In th e ir  c rim ina l 
a c ts  and  the resu lt h as  been a n  u n ­
p receden ted  wave of crim e o v er our 
coun try . M ore th an  a  h u n d red  c rim ­
in al cases o f d ynam iting , th e  d e s tru c ­
tion  o f v a s t a m o u n ts  of p ro p erty  an d  
th e  m u rd er of score« of in n o cen t p e r ­
sons h ave  been  th e  resu lt of those  
c rim ina l ac ts . And th e  c rim in a ls  have

«c»rH Tn.Kre?u ? C0Ura* : m T t ,fr0m  t h e ‘ cussed  politics and  scurrilous, v illa inous an-i c rim in a l p u b ­
lica tions

1)V tho election  of Ju d g e  A ilshie, and  
th a t  In o rd e r  to  ca rry  th is  p lan  to  co m ­
pletion, It would be n e c e ssa ry  to  p ro ­
cure  th e  election  of H a in es  a s  g o v e r­
nor, an d  in o rd er to sa tis fy  tho p a r ­
ties w ho w ere  in th e  com bination , the  
R ooseve lt( e lecto rs w ere e lim inated

recen t p res id en tia l c a n d id a te  d u rin g  I from  th e  tick e t by  n decision of th  
th e  cam paign  and  c ritic iz in g suprem e co u rt upon a  su it filed for th a t  

purpose, and  th a t  In o rd e r  to ob tain  
a  unan im o u s decision of th e  suprem e 
court, It w as n ecessa ry  to tak e  care

opin ion  of th e  court s tr ik in g  th e  Ronse- 
R onsevelt e lec to rs  from  th e  ballot.
A fte r  th is  rev iew  th e  opinion co n ­
tin u es :

"In  lim ine, If th e  judges of th is  
co u rt, in th e  d isch a rg e  of th e ir  o ffi­
cia l du ties, could perm it them selves to 
ho influenced  by  p ersona l c o n s id e ra ­
tions, they  c e rta in ly  would dep lo re  th e  
o ccu rren ce  of th is  case. Should  th e
ju d g es  be reduced  to  th e  a lte rn a tiv e  of I Dean ticket. T h e  v iciousness
e ith e r  s u b m ittin g  tam ely  to  con tum ely  ; a b su rd ity  of th is  s ta te m e n t a re  m ade fo u n d atio n  of 
and  in su lt, of rese n tin g  it by force, o r |a p p a r e n t  a t  once w hen a tte n tio n  is I t ru s tw o rth ln e s

te ran ee«  an d  pub lica tio n s  of yellow 
jo u rn a ls  and  m u ck -ra k in g  m agazines 
an d  v io len t an d  depraved  a g ita to rs  
who seek  to  a n n u l th e  c o n s titu tio n  of 
th e  U nited  S ta te s  and  th e  co n s titu tio n s  
of th e  sev era l sta te« , an d  who have 
vilified and  u n d e rta k e n  to  d eg rad e  the 
c o u rts  e s tab lish ed  by tlie  people th e m ­
selves. B u t we do not believe th ere  
is a  public  se n tim e n t in th is  s ta te  th a t  
d em ands th a t  th e  public  p ress  m ake 
false  ch a rg es  a g a in s t  th e  c o u rts  in

nf Ju d g e  S tew art, who w as a  c an d id a te  o rd e r  th a t  good m ay come th erefro m  
for re-e lec tion , and  th a t  if th is  com - j o r to  p rom ote som e co n tem p la ted  re ­
b inatio n  could be ca rr ied  ou t by th e  i form . It has  been  u n iv ersa lly  recog- 
court on i ts  p a r t  by  ren d e r in g  sa id  de- ) nized th a t  in ju ry  would flow from  un- 
cision, tin* so u th e a s te rn , o r M orm on j b rid led  to n g u es  and  pens, an d  by con- 
counties, would su p p o rt Ju d g e  Stew  - | ced ing  to  th e  co u rts  th e  pow er to  pu n - 

1 H a in es  an d  the e n tire  R e p u b -j ish  co n tem p ts  a g a in s t them , genera lly  
u ” and  ! th e  people h ave  recognized  since the

o u r g o v ern m en t Hie 
of th«* ju d ic ia ry  in v in -

re so r tin g  to  th e  d o u b tfu l rem edy of a n  IoallP«* to tho fac t th a t  S e n a to r  H ey - I cheating by  su m m ary  p rocess thelx own 
a t ‘a "  „If s 'K .h, a 3,atR of j b u rn ’s (loath occurred  u n expec ted ly  ton a u th o r i ty  an d  d ign ity , and  not a  single

th in g s  ex ist, d. It would res t in tho  days a f te r  th e  decision of tho  Spofrord  In stan ce  of tho a b u se  of th a t  In h eren t
d iscre tio n  of every  p a rty  In c o u rt to  case  w as rendered . T he d irec t ch a rg e ! pow er has  been called to o u r a tte n tio n  
fo r te  *tke judge e ith e r  to sh rin k  f ro m ]Is  th e re  m ade a g a in s t tlie  court th a t !  “In  In re  Choesenm n, 49 N. J. L., 137.

it ren d ered  sa id  decision by reaso n  of] 60 Am. Rep. 596, th e  c o u rt sa id :
political t ra d e  o r b a rg a in  and  no t “ 'T he  im p o rtan ce  of th e  “ lib erty  of 

J *>n th e  law  and facts . W h a t g re a te r  th e  p re s s” is \irged upon us. W e do
w rong  can  be charged  a g a in s t a  co u rt not u n d e re s tim a te  it; bu t a f te r  all, the
th an  th a t  i ts  decision w as o b tained  by ! lib erty  of th e  p ress is on ly  the liberty
a  political t ra d e  o r  b a rg a in ?  O ffic ia l, w hich  ev ery  m an  has  to u t te r  his s e n - 1 
co rru p tio n  of th e  w o rs t kind is th e re  j tim en ts , an d  can  be en joyed only 
charged . I h a t ch a rg e  w as m ade reck - j su b jec tio n  to  th a t  p recep t both 
lessly  and  d e lib e ra te ly  and  is a  c rim ­
inal con tem pt. In  effec t it c h a rg es  th e  j n0 n laedas 
ju d g es  w ith th e  v io la tion  of th e ir  o ffi- i th a t  you m ay 
clal o a th s  .and th e  co u rt w ith  1

d u ty  o r in c u r  th e  d e g rad a tio n  
h is a u th o r ity , which m ust u n avo idab ly  j a  
re su lt  from  th e  ad op tion  of e ith e r  of j on th  
th e  above a lte rn a tiv e s . T he  ju d g es  
ca n n o t b u t feel It a  d e lica te  ta sk  to 
define  and  decide upon th e  ex te n t of 
th e ir  ow n pow ers, n o r a re  th ey  ig n o r­
a n t  of th e  fa c t  th a t  th e  ju d g m en t 
th ey  a re  called upon to  ren d e r in  th is  
ca se  m ay  expose them , on th e  one 
hand , to  tlie  im p u ta tio n  of cow ardice, 
t im id ity  and  irre so lu tio n , or, on  the 
o th e r  hand , to  th a t  of u su rp a tio n  and  
ty ra n n y . T he  v e rity  of th ese  im p u ta ­
tio n s  o r  susp icions would not be m ore 
u n w o rth y  of th e  ju d g es  th an  th e  fac t 
o f  th e ir  sh rin k in g  from  th is  q u estion  
b ecau se  of th e  consequences in w hich 
th ey  th em selv es  m ig h t he involved by 
it. E v e ry  occasion of reso rt to  th**ir 
e x tra o rd in a ry  pow ers should  w ith o u t 
dou b t be c a re fu lly  avoided  by them , pu t 
w hen  forced  upon them , a s  in th is  case, 
shou ld  be m et w ith  d e lib e ra tio n  and 
firm n ess .

“W ith  su ch  se n tim e n ts  and  co n v ie ­

n t  w as held in S ta te  v. Tugw ell, 19 
W ash. 238, th a t  a  c o n tem p tu o u s pu b li­
ca tio n  m ade  a f te r  th e  ren d itio n  of the  
decision an d  a f te r  th e  tim e  fo r re ­
h e a rin g  lias e lapsed  is nev e rth e le ss  
m ade co n cern in g  a  p end ing  s u it  if tim e 
«till rem a in s  for ap p lic a tio n  fo r  tho 
m odification  of th e  opinion. H ow ever, 
th e re  a re  a  n u m b er of well considered  
c ases  w hich  hold th a t  th e  pow er o f the  
co u rt to  p un ish  fo r  co n tem p t is not 
lim ited  to cases pending. B u t it is not 
n e c e ssa ry  fo r us to  p ass  upon th a t  
q u estio n  in th is  case. In re  Chadw ick, 
109 M ich. 588; S ta te  ex rel A tto rney  
G enera l v. H ild re th  (V t.) 74 Atl. 71, 24 
U. R. A. (N . S.) 551; S ta te  ex re l Crow 
v. S hepherd , 177 Mo. 205; B u rd e tt  v. 
C om m onw ealth , 103 Va. 838; 68 L. R. 
A. 251; C om m onw ealth  v. D anbridge, 2 
Va. Cases, 408; S ta te  v. M errill. 16 
Ark. 384; In re F ite  (G a.), 76 S. E. 397. 
Th** la t te r  is a  v e ry  c a re fu lly  co n sid ­
ered  case  an d  is illu m in a tiv e  of sev ­
e ra l of th e  q u estio n s  here in  involved.

“ (4) T he fo u rth  co n ten tio n  is th a t  
th is  c o u rt h as  no ju risd ic tio n  of th is  
proceeding , counsel co n ten d in g  th a t  
since th e  c o n tem p t c h a rg ed  is a  c rim i­
nal co n s tru c tiv e  co n tem p t an d  a  c rim i­
n a l offense, th e  p roceedings in the  
p ro secu tio n  of c rim ina l offenses m u st 
be follow ed, as  provided  by  s ta tu te  in 
c rim in a l cases. It w as held in In  re 
F e lle rm an , 149 Fed. 244, th a t  a  person 
c h a rg ed  w ith  co n tem p t is not en titled  
to  a  Ju ry  tr ia l and  th a t  th e  ru le s  re ­
g a rd in g  in d ic tm e n ts  and  tr ia l of c rim ­
inal ca ses  a re  not ap p licab le  to such  
proceedings. It w as held  in S ta te  v.

ing a c ­
tu a ted  by m otives as  base a s  any  h u ­
m an m ind can  conceive.

“T he ch a rg es  m ade in those  p u b lica ­
tio n s  w ere  of a n  e x tra o rd in a ry  c h a r ­
a c te r  and  if tru e  a re  su ffic ien t to w a r ­
ra n t  tho  im p each m en t of th e  m em bers 
of said  court. T hey w ere in tended  to 
degrade  th e  c o u rt an d  b rin g  It Into the 
con tem pt of th e  people. T hey  w ere 
m ade fo r base  political p u rposes and  
ch arg e  tlie co u rt w ith  im proper and  
c rim ina l personal and  po litica l m otives. 
T hey  req u ire  no in nuendoes to  explain  
them . M any o f th em  w ere  repea ted

n ~ Howell, 69 Atl. 1057, th a t  a  p roceed- 
ln ing  for co n tem p t is n o t' a  c rim ina l 

f law  ; p rosecu tion , th o u g h  o f th a t  n a tu re , and 
™  "VT? *’ f iZ  uU‘re tu o ’ llt a h e n u m i th a t  a  c o u rt w ith o u t c rim ina l ju risd ic -  
r.« io,.,!.*« .....-  J-  tion  h as  Ju risd ic tio n  to  p u n ish  fo r co n ­

tem p t, a s  su ch  proceed ings a re  fo r an  
offense a g a in s t  th e  c o u rt as  an  o rgan  
of public  ju s tic e  a n d  no t a  p roceeding  
o r a c tio n  a g a in s t a  p erson  fo r th e  v io ­
lation  of th e  c rim in a l law. No re ­
sp ec tab le  a u th o r i ty  h a s  ev er denied the 
in h e re n t pow er of a  co u rt of genera l 
ju risd ic tio n  to  p u n ish  su m m arily  for 
con tem pt.

“In  ex  i>arte Ja m e s  S. Robinson, 86 
U. S. 513, 22 L. Ed. 205. th e  su p rem e 
c o u rt of th e  U n ited  S ta te s  held th a t  
th e  pow er to  p u n ish  fo r c o n tem p ts  is 
in h e re n t in a ll c o u rts  an d  th a t  i ts  e x ­
is ten ce  Is e sse n tia l to  th e  p rese rv a tio n  
of o rd e r  in ju d ic ia l p roceed ings a n d  to

use y o u r own in 
not in ju re  an o th e r 's .)  

In  a  g o v e rn m en t w here o rd er is s e ­
cu red , n o t so m uch by  force as  bv the 
resp ec t w hich  c itizen s  e n te r ta in  fo r 
th e  law  and  those  charged  w ith  its  a d ­
m in is tra tio n , n o th in g  w hich  ten d s  to  
p rese rv e  th a t  re sp e c t from  fo rfe itu re , 
on th e  one hand, and  d e trac tio n , on the 
o th er, can  be h ostile  to  th e  com m on­
w ealth .'

“M isrep resen ta tio n  an d  falsehood a re  
not Justifiab le  c ritic ism ; th ey  a re  n o t 
c ritic ism  a t  a ll an d  th e  D efen d an ts  
S h e r id a n  and  B roxon in th is  p roceed ­
ing have a tte m p te d  in  th e ir  a n sw e r  to 
ju s t ify  th e ir  m isrep re se n ta tio n  an d

v ested  w ith  ju risd ic tio n  over an y  s u b ­
ject, th ey  becam e possessed  of th is  in ­
h e ren t pow er. Ex p a rte  T e rry , 128 IT. 
S. 289, 32 L. Ed. 405; In  re  Debs. 158 
U. S. 565, 39 L. Ed. 1092.

“ It w as held in S ta te  v. Howell 
(C onn.), 69 Atl. 1057, th a t  th e  pow er 
to pun ish  co n tem p ts  Is in h eren t in 
co u rts  of record  to  en ab le  them  to p re ­
se rve  th e ir  ow n d ign ity  and  duly  a d ­
m in is te r  Justice. Tn re  W oolley (K y.) 
11 B ush, 95; C ooper v. People, 13 Colo. 
337; In  ro  C hadw ick, 109 Mich. 589.

“N um erous cases  a re  c ited  In th e  la t .  
to r  opin ion  hold ing  th a t  th e  pow er to 
pu n ish  fo r  co n tem p ts  is in h eren t ln all 
co u rts  of record . People v. N ew s- 
T im es Pub. Co. (Colo.), 84 Pac. 912; 
S ta te  v. W ood fin. 27 N. C. (5 Ired.) 
199, 42 Am. Dec. 151; In S ta te  v. M or­
rill, 16 Ark. 384, th e  c o u rt held  th a t  th e  
pow er to  p u n ish  for co n tem p t w as in ­
h e ren t in co u rts  of Ju stice  a s  a  n eces ­
sa ry  incid en t to  th e  exercise  of the 
pow ers co n fe rred  upon them . In  re 
P erk in s , 100 F ed . 950; S ta te  **x rel. A t ­
to rn e y  G eneral v. T he  C ircu it C ourt, 
97 W ls. 1.

“In re  W oolley, 11 B ush. 95, th e  court 
held th a t  th e  in h ere n t r ig h t in 
co u rts  to  pun ish  for co n tem p t w as not 
d erived  from  th e  leg is la tu re  and  th a t  
such  pow er could not be m ade  to  de ­
pend upon th e  will of th e  leg is la tu re . 
In  H a le  v. T h e  S ta te  (O hio), 36 L. R. 
A. 254, th e  co u rt held th a t  th e  leg is ­
la tu re  w as w ith o u t a u th o r i ty  to  ab ridge  
tho pow er of a  c o u rt c rea ted  by  th e  
c o n s titu tio n  to  p un ish  co n tem p ts  su m ­
m arily . su ch  pow er being  in h eren t and 
n ecessa ry  to  th e  exercise  of Judicial 
functions.

“The leg is la tu re  h as  not th e  a u th o r ­
ity  to re s t r ic t  th e  in h eren t pow er of the  
co u rt to pu n ish  fo r  con tem pt, fo r if it 
has  tho  pow er to  r e s t irc t  su ch  righ t, 
w here w ill th e  line be d raw n ?  If it 
could ab rid g e  the. rig h t, it  could so 
m inim ize it  os to  m ake i t  ineffective 
for an y  purpose.

“In m a tte rs  of co n tem p t a  Ju ry  Is not 
req u ired  to try  th e  m a tte r  u n d e r  th a t  
prov ision  of th e  c o n s titu tio n  prov id ing  
fo r ‘due p rocess of law .' In te rs ta te  
Com m erce Com. v. B rim son, 154 U. S. 
447, 38 L. Ed. 1047. E ilenbecker v. The 
D is tr ic t C ourt, 134 U. S. 30, 83 L. Ed. 
801. In tho la t te r  case  it  w as held th a t  
th e  pow er to  p u n ish  fo r  co n tem p t w as 
in h eren t In th e  co u rts  w ith o u t the  n ec ­
e ssity  of ca llin g  upon a  Ju ry  to a s s is t  
th e  c o u rt in th e  exercise  uf th is  power. 
In In  ro F e lle rm an , 149 Fed. 244, th e  
co u rt held th a t  a  person ch arg ed  w ith  
co n tem p t w as n o t e n title d  to  a  ju ry  
tr ia l  an d  th a t  th e  ru le s  reg a rd in g  in ­
d ic tm en ts  w ere not ap p licab le  to such 
proceedings.

"In reg a rd  to  p u n ish m en t of co n ­
tem p ts  by co u rts  u n d e r *the s ta tu te s  of 
th is  s ta te . Sec. 5155 provides th a t  cer 
ta in  a c ts  o r om issions ln  re sp e c t to i 
c o u rt of Justice, o r proceedings th ere  
in, a re  co n tem p ts  of th e  a u th o r i ty  of 
th e  court, and  th en  proceeds to define 
12 d iffe ren t a c ts  or om issions. Said 
section  does n o t d ec la re  th a t  tho  con ­
tem p ts  th e re in  m en tioned  a re  m isd e ­
m eanors o r o th e r  crim es.

“ U nder th e  fo rego ing  prov isions of 
o u r s ta tu te ,  ju d g m e n ts  an d  o rd e rs  in 
co n tem p t proceed ings a re  m ade  final 
an d  conclusive an d  c e rta in  con tem p ts  
m ay  be pu n ish ed  a s  a  m isd em ean o r 
and  also  a s  a  co n tem pt. It Is a lso  p ro ­
vided th a t  c e rta in  co n tem p ts  a re  m is ­
d em eanors  and  a lso  th a t  a  c rim in a l act 
is no t the  less pu n ish ab le  a s  a  crim e 
because it is p u n ish ab le  a s  a  contem pt. 
T he s ta tu te  in no  m an n e r in te rfe re s  or 
could in te rfe re  w ith  th e  In h eren t pow er 
of th e  c o u rt to  p u n ish  fo r co n tem pt.

“As a p p e a rs  by  th e  a u th o r itie s  h e re ­
tofore cited , the  In h e re n t pow er of tho 
co u rt to  p u n ish  fo r co n tem p t can n o t 
be in te rfe red  w ith  or a b rid g ed  by the 
leg is la tu re , a t  le a s t  so fu r  ns co u rts  of 
record  a re  concerned . W hile th e  leg ­
is la tu re  m ay  p rescrib e  a n y  reaso n ab le  
proceed ings to be followed ln co n tem p t 
p rosecu tions, it h a s  fa iled  to do so, and 
u n d e r the  provisions of o u r s ta tu te , 
w hen p roceedings a re  n o t provided  by 
the leg is la tu re , an y  su itab le  p rocess or 
m ode of proceed ing  m ay  bo adop ted  
w hich m ay  a p p e a r  m ost confo rm ab le  to 
the  sp ir it  o f the  code. (See section  
3925, rev ised  codes.)

“T he reaso n  for th e  s tr ic t  ru le  in re ­
g a rd  to  co n tem p t cases is obvious to 
a n y  e a rn e s t s tu d e n t of our rep u b lican  
in s titu tio n s . T he language  used  ln the  
ed ito ria ls  and  a rtic le s  a tta c h e d  to  the 
in fo rm atio n  h a s  th e  effect, of d e s tro y ­
ing, in a  m easu re  a t least, public co n ­
fidence in the  h ig h est Judicial trib u n a l 
of the- P tate, th u s  im p a irin g  resp ec t for 
the  a u th o r i ty  of th e  court. If  an y  c o n ­
s id erab le  p o rtio n  of th e  people is led 
to believe th a t  th e  h ighest court of tho 
s ta te  Is g u ilty  of se lling  its  opin ions 
an d  decisions, and  th a t  th ey  can n o t reiv  
upon th e  co u rts  to  ad m in is te r  Justice, 
th e  resu lt m ay  be m ob v io lence w ith  
a ll its  d e te s tab le  fea tu res .

“Any trib u n a l th a t  c an n o t to le ra te  
critic ism  o f its  decisions is ju s tly  e n ­
titled  to  c o n tem p t; but, on th e  o th er 
hand, l ittle  resp ec t is due a  co u rt th a t  
will h e s ita te  to  check  o r discip line 
those  who vilify  and  m aliciously  m is ­
rep resen t it w ith  th e  o b jec t and  p u r ­
pose of d e g ra d in g  it an d  b rin g in g  it 
in to  con tem pt. T h e  co u rt is ch arg ed  oy 
sa id  a rtic le s  w ith  depriv in g  the people 
of th e  r ig h t to  vote in  v io lation  of 
law. Is It possib le  to s ta b  the court 
m ore fa ta lly  th an  c h a rg in g  th a t  by its  
decision it has  In v io la tion  of law  d e ­
prived  th e  people of th e  r ig h t t*» voto 
I th in k  not. No co u rt ob jec ts to  hav­
ing  i ts  decisions h o n estly  c ritic ize  
e ith e r  as  to  th e  law  o r facts , bu t it is 
no t critic ism  to  im pute  base rnoti 
and  d ish o n esty  to  th e  co u rt in re n d e r ­
ing  its  decisions. Show by fa i r  c r i t i ­
cism  th a t  a  decision  is contran*  to  the  
law  o r fac ts  and  no c o u rt would o b ject 
to such  c ritic ism . T he fre e s t c ritic ism  
of a ll decisions of th e  co u rt Is allow ed 
an d  inv ited , bu t c ritic ism  ceases and  
co n tem p t b eg ins w hen m alicious s la n ­
der, v ilifica tio n  an d  d e fam a tio n  bring  
th e  co u rts  and  th e  a d m in is tra tio n  of 
tlie  law in to  d ish o n o r an d  d isrep u te  
am o n g  the people.

"In In re B reen  (N ev .), 93 Pac. 997, 
the  co u rt c o rrec tly  held th a t  one m ay 
c ritic ise  th e  opinion of th e  co u rt, take  
issu© w ith  it  in i ts  conclusions of law 
and  q u estio n  its  conception  of the  
facts , so long  a s  his c ritic ism s  a re  
m ade in good fa ith  and  In o rd in a rily  
resp ec tfu l language, and  w hen no t d e ­
signed  to  w ilfu lly  o r m aliciously  m is ­
rep re se n t th e  position  of th e  court, o r 
tend  to  b rin g  it  in to  d isrep u te , or 
lessen  th e  resp ec t due th e  a u th o r i ty  to 
w hich a  c o u rt is en titled .

“A ssa ilin g  th e  c o n s titu tio n  a s  a n tl-

f such  Journals. C o u rts  h ave  
been alm ost pow erless In th e  m a t te r  
because of the  co rru p tio n  an d  in tim id a ­
tion  p rac ticed  by su ch  c rim in a ls  and  
Jo u rn a ls  on the people and  Juries. F o r 
m uch of th is  c rim in a l w ork th e  m u ck ­
rak in g  and  yellow Jo u rn a ls  a re  large ly  
Responsible and  tho  resu lt  h as  been 
th a t  b u t v e ry  few of th e  c rim in a ls  ha* e 
been convicted. T h e  tide, how ever, 
seem s to be tu rn in g . Tw o d y n am ite rs  
p lead  gu ilty  and  a  Ju ry  h a s  recen tly  
found 38 m ore guilty . If th e  public  
p ress  can  do those th in g s  w ith  im ­
punity , the  a v e rag e  c itizen  o r Ju ry m an  
c an n o t be expected  to  hold th e  co u rts  
o r  tlie  law  in v e ry  high re sp e c t and  
en fo rce or feel m uch in c lin a tio n  to  e n ­
force tlie law  as  Jurym en.

“If  the  tim e h as  a rr iv e d  in th is  c o u n ­
try  w hen th e  c o u rts  m ay be vilified, 
abused , u n ju s t ly  an d  w ith o u t any  
fo undation  in tru th , and  a re  deprived  
of the  rig h t to  p un ish  for co n tem pt, the* 
p lan  adop ted  by tho fo u n d ers  of our 
go v ern m en t to  have a  c o -o rd in a te  
b ran c h  of th e  g o vernm ent In tho j u ­
d ic ia ry  had as  well be abandoned  anl 
let ev ery  m an be a  law  un to  him self 
and  le t a n a rc h y  a n d  ‘m ob-ocracy  
reign .

D e m u r r e r  O v e r r u le d .
“T he  d e m u rre r  to th e  co m p la in t 

m u st be overru led  an d  it is so ordered .
“On the 20th of D ecem ber, 1912, the  

d e fe n d a n ts  S h e rid an  an d  Broxon filed 
a n  an sw er.”

A fte r  com pletely  rev iew ing  th e  ev i­
dence in  th e  case  th e  opin ion  co n ­
tin u es ;

N o  E v i d e n c e .

“T he fo rego ing  is th e  su b s ta n c e  of 
th e  evidence in tro d u ced  on th e  tr ia l  so 
fa r  a s  C ruzen  w as concerned. T he  a t ­
to rn ey  gen e ra l th ereu p o n  o ffered  in 
evidence th e  in fo rm atio n  and  th e  e x ­
h ib its  a tta c h e d  th e re to  ln tlie  case  of 
B roxon and S heridan . No ob jection  
being  m ade th ere to , th e  sam e w as r e ­
ceived an d  counsel fo r Broxon and  
S h e rid an  declined to in tro d u ce  any  
evidence w h a tev e r on th e ir  behalf.
T h e re a f te r  th e  case w as a rg u ed  to  the 
court by  A. A. F ra se r , Esq., on beh a lf  
of Cruzen, an d  th e  a tto rn e y  gen e ra l 
on b eh a lf of th e  p la in tiff. Counsel for 
S h erid an  and  B roxon declined  to  m ake  
an  a rg u m en t in th e  case  an d  tlie case  
w as tak en  u n d e r ad v isem en t by th e  
court.

“The m aliciousness of th e  d e fen d an ts  
as show n by th e  fac t th a t  th ey  did not 
publish  th e  decision  in th e  S poffo rd - 
G ifford  case so th a t  th e  rea d e rs  of the 
E v en ing  C ap ita l N ew s m igh t de te rm in e  
fo r them selves tlie conclusions reached 
by  th e  co u rt an d  th e  reaso n s g iven  for 
those  conclusions, b u t they  m alic io u s ­
ly an d  w ilfu lly  m is rep resen ted  sa id  
decision  in o rd er to deceive its  r e a d ­
e rs a n d  v ilify  th e  court.

“S h e rid an  and  Broxon by  th e ir  fa i l ­
u re  to an sw er a f te r  th e  d e m u rre r  to 
th e ir  an sw er h ad  been su s ta in ed , a d ­
m itted  th e  a lleg a tio n s  of th e  in fo r ­
m ation  so fa r  as  th ey  w ere concerned  
and  th e  court holds th a t  sa id  ed ito ria ls  
an d  a rtic le s  so published  a re  c o n ­
tem p tu o u s an d  d efam a to ry  of th e  co u rt 
and  th a t  sa id  d e fen d an ts  a re  g u ilty  of 
c o n tem p t of th is  court.

“As to  the defen d an t, C ruzen. he a d ­
m its  th a t  he w as v e ry  frien d ly  w ith 
S h e rid an  and  B roxon and th e  C ap ita l 
N ew s, h ad  fre q u e n t in te rv iew s w ith  
them , v isited  th e  office of th e  C ap ita l 
N ew s f req u en tly ; th a t  S h e rid an  and  < g u ilty  of c rim in a l libel upon th is  ev i- 
R roxon cam e to his office at h is  call j device, in a  p ro p er ac tio n , w e do not 
over th e  telephone; th a t  they  d iscussed  j th in k  an y  co u rt would rev e rse  th o  v e r-  
th e  political policy of th e  p ap e r; th a t  d ie t on th e  g ro u n d  of in su ffien cy  of the 
th e  policy pursued  w as m ostly  in a c -(ev id en ce . C irc u m s ta n tia l ev idence  is 
cord w ith  th e  view s of C ruzen; th a t  j o ften  m ore co nv inc ing  th a n  d irec t ev i- 
c an d id a te s  for political offices who | dence, and  it  is w ell recognized  th a t  
sough t favor w ith  th a t  p ap e r c o n su lt-!  th e  to n g u e  of th e  p o litic ian  o ften  
ed w ith  C ruzen  and th a t  tho  political j sp eak s  falsehood. T h e  tes tim o n y  of a 
policy p ursued  by the p ap er w as sub-1  m an who will go on  th e  s ta n d  a n d  a d -  
s ta n tia l ly  in accord w ith  C ru z e n 's jm it  th a t  he is a  com m on lia r  in  m a t-  
view s; th a t  he foreto ld  w h a t th e  p o l - ] tens w here he  h ad  no g re a t  indu , e- 
icy of th e  p ap e r would be in c e rta in  j n ien t to  lie, o u g h t not to  be g iven 
m a tte rs  before It adop ted  such  policy; j m uch  credence  in re g a rd  to  th e  sam e 
th a t  he told n um erous persons, m an y  of ! m a tte rs  w hen  th e  ja il  o r a  fine, nr 
them  th e  leading  c itizens of th e  s ta te , j both, fo r co n tem p t nf c o u rt is s ta r in g  
th a t  h e  contro lled  the political policy of j h im  in  th e  face  a s  a n  a c tu a t in g  m o- 
th a t  paper, an d  those  s ta te m e n ts  a re  tive. F rom  all of th e  ev idence, we 

r ro b o ra ted  by th e  policy p u rsu ed  by have no dou b t w h a te v e r  th a t  C ruzen

cause  th e re  w ere  no d isa g re e m e n t«  be ­
tw een S h e rid an  a n d  B roxon, B roxon 
ev id en tly  concluded, even  th o u g h  be 
w ere only  a n  em ploye, t h a t  h e  c o n ­
tro lled  th o  po litica l p o licy  o f th a t  
new spaper. T lie  ev id en ce  sh o w s th a t  
C ruzen  and  S h e rid a n  w ere  q u ite  f re ­
q u en tly  to g e th e r  e ith e r  a t  C ru zen ’s of- 

o r n t S h e r id a n ’s office, a n d  d ls- 
th a t  B roxon also 

d iscu ssed  po litics w ith  C ruzen , and 
w hile B roxon te s tif ied  p o sitiv e ly  on 
Ills d irec t ex a m in a tio n  th a t  h e  did 
not show  c e rta in  a rt ic le s  to  C ru zen  b e ­
fo re  th ey  w ere  p u b lished , on cross 
e x am in a tio n  he a d m its  t h a t  he  m ay 
h ave  done so b u t h ad  no reco llec tion  
of it;  th a t  be w orked  in ab so lu te  h a r ­
m ony w ith  S h e rid an , a n d  th e  ev ident , 
show s th a t  S h e rid an  an d  C ruzen  w ere 
in h a rm o n y  on th e  g e n e ra l polit 1* d 
policies of th e  p a p e r  and  consu lted  
very  fre q u e n tly  to g eth e r. B roxon 
m it tod th a t  hi* ta lk e d  w ith  C ru zen  I 
reg a rd  to  som e of s a id  a rt ic le s  a fte r  
th ey  w ere  published  b u t d id no t rec o l­
lec t w h e th e r  o r  not b e  ta lk ed  w ith  him  
ab o u t th em  befo re  th ey  w ere published  
H e also tes tif ied  th a t  d u r in g  th e  cam 
p a ig n  lie w en t to  C ruzen '«  o ffice  and  
th a t  be did d iscu ss  som e of th o se  p u b ­
lica tions w ith  C ru zen ; th a t  C ruzen  
doubted  th e  a d v isa b ility  of pu b lish in g  
som e o f sa id  a r t ic le s  an d  of w h a t 
B roxon h ad  sa id  in them . W h y  should 
C ruzen  dou b t th e  a d v isa b ility  o f a n y ­
th in g  Broxon sa id  ln th o se  a rt ic le s  if 
he h ad  no r ig h t  to  a d v ise  in th o  m a t ­
te r?  H e also  te s tif ied  t h a t  h e  and 
C ruzen  w ere v e ry  m uch  in te re s te d  in 
th e  cam p aig n  a n d  th a t  C ruzen  was 
f re q u e n tly  in B ro x o n 's  o ffice  d u r in g  tho 
cam paign . C ruzen , as  a w itn es s  f.»r 
him self, a d m itte d  t h a t  he h ad  t • C.i 
m any  people th a t  he co n tro lled  th e  po ­
litica l policy of th e  E v en in g  C ap ita l 
New s. H e  a p p a re n tly  m ad e  th ese  s ta t e ­
m en ts  in reg a rd  to t h a t  m a t te r  w hen 
th ere  w as no In d u cem en t fo r him  t 
m is rep re se n t. H ow ever, h e  te s tlf ie  
th a t  he did it ns a  “p o litica l s tu n t"  
w h a te v e r th a t  m ay  m e B u t a ll o f the  
fac ts  and  c irc u m sta n c es  su rro u n d in g  
the m a tte r  show  th a t  h e  w as v e ry  m uch 
in te re s te d  in th e  c am p a ig n  an d  w as 
very' m uch in te re s te d  in th e  cam p aig n  
an d  w as v e ry  f re q u e n tly  in c o n su l­
ta tio n  w ith  S h e r id a n  an d  B roxon arid 
th a t  tlie  C ap ita l N ew s ad v o ca ted  the 
po litica l policy w hich  w as in accord  
w ith  C rtizen’s  view s, * so f a r  a s  sa id  
p u b lica tio n s  w ere  con cern ed . H e a d ­
m its  th a t  he to ld  m an y  of th e  lead ing  
c itizen s  of B oise a n d  p o litic ian s  th a t  
h e  co n tro lled  th e  C a p ita l N ew s, and  
o ffice -seek ers  so u g h t h im  in s te a d  of 
S h e rid an  and  B roxon to  p ro cu re  th e  
fav o rs  of th a t  p a p e r  in  th e i r  po litica l 
a sp ira tio n s . A fte r  in fo rm in g  so m any  
people th a t  he  h ad  co n tro l of th e  C a p ­
ita l New s, it seem s th a t  he w as w illing  
to  h av e  th a t  d is t in c t io n  u n til  h e  w as 
co nfron ted  by a  c o n te m p t p roceeding , 
an d  th en  ho w en t on th e  s ta n d  an d  t e s ­
tified  th a t  he h ad  been ly ing  a b o u t h is  
co n tro l of sai dpaper, a n d  te s tif ie d  to 
th e  effec t th a t  h e  h a d  no in flu en ce  
or co n tro l o v er it. T a k in g  B roxon 
e n tire  tes tim o n y , it does n o t c o m  
b o ra te  C ruzen  in h is  sw o rn  s ta te m e n t 
th a t  he ex ercised  no in flu en ce  In c o n ­
tro llin g  th e  po litica l po licy  of sa id  
n ew spaper, b u t does c o rro b o ra te  tho 
s ta te m e n t m ade by  C ruzen  to  m an y  
people to th e  e ffec t t h a t  h e  did exerc ise  
som e in fluence  in th e  p u b lic a tio n  <>f 
sa id  a rtic le s . R e g a rd le ss  of th e  p o s i­
tiv e  sw orn  s ta te m e n t of C ruzen , th e  
fac ts , c irc u m sta n c es  a n d  p ro b ab ilit ie s  
of th e  case  a re  all a g a in s t  him , an d  
clearly  su p p o rt th e  view  th a t  he w as 
te llin g  th e  t ru th  w hen  h e  to ld  so m an y  
people th a t  h e  w as co n tro llin g  th e  po ­
litica l policies of th a t  p a p e r d u r in g  th e  
last cam paign , a n rlr no t te lin g  th e  t ru th  
v h en  mi th e  w itn ess  s ta n d . If  a  Jury  
ho til'd find  th e  d e fe n d a n t C ruzen

tlie paper, reg ard less  of tho tes tim ony  
of B roxon who w as m erely  h ired  by 
th e  m onth  to w rite  for th e  paper, th a t  
ho contro lled  its  political policy. 
B roxon tes tif ied  th a t  he contro lled  and  
d ic ta ted  th e  policy of th e  C ap ita l 
N ew s and w as responsib le  for p u b lish ­
ing  the ed ito ria l?  and  o th er a rtic le s  
on w hich th is  con tem pt proceeding  is 
based . How ever, all of th e  tes tim o n y  
w hen tak en  to g e th e r show s th a t  th a t  
conclusion  of the  w itn ess  is n o t c o r ­
rect. Ho tes tified  to a  conclusion or 
u ltim a te  fact. A conclusion o r  u l t i ­
m ate  fac t is es tab lish ed  by p ro b ativ e  
facts, and  th e  p ro b ativ e  fac ts  as  r e ­
vealed by all of th e  tes tim o n y  do not 
e s ta b lish  tho t ru th  of th a t  u ltim a te  
fac t o r  conclusion tes tif ied  to  by  him. 
Tho probative fac ts  show  th a t  he did

did in fluence th e  m an a g e r  a n d  ed ito r  
of th e  C ap ita l N ew s in th e  pu b lica tio n  
of sa id  a rtic le s  a n d  is g u ilty  o f w ilful 
c o n tem p t of th is  co u rt. T h e  evidence 
in th is  c a se  c le a rly  show s th a t  th e  c o n ­
tem p tu o u s  a rtic le s  a n d  e d ito r ia ls  a l ­
leged in  th e  in fo rm a tio n  a n d  proven 
in th is  case, an d  th e  c o n tin u o u s  p u b li­
ca tion  of such a rt ic le s  a re  su ffic ie n t 
to ju s t ify  th is  c o u rt in  im po sin g  a  s e ­
vere  sen ten ce ; b u t in v iew  of th e  fact 
th a t  th is  is th e  f ir s t  c a se  of th e  kind 
th a t  has ev er been  b ro u g h t befo re  th is  
court, we a re  inclined  to  Im pose a  ligh t 
sen tence, b e liev in g  i t  w ill h a v e  the 
sam e effec t on th e  d e fe n d a n ts  a s  well 
a s  on tho p ress g en era lly , a s  w ould a 
m ore severe  sen tence .

J u d g m e n t  in  t h e  C a s e .
‘It is th e re fo r  o rd ered  a n d  ad judged  

no t a lone  con tro l and  d ic ta te  th e  p o l-i  th a t  th e  se n ten ce  an d  ju d g m e n t of th is
co u rt a g a in s t  sa id  d e fe n d a n ts  b e  a s  fol-of d ie  C ap ita l N ew s n o r th a t  

a s  th e  only ono responsib le  for tho 
e d ito ria ls  and  a rtic le s  on w hich  th is  
co n tem p t proceeding  Is based." T he  e\ 
dence show s th a t  Rroxon did not ha  
th a t  exclusive honor but th a t  S heridan  
and  C ruzen  sh ared  it w ith  hltn. B ro x ­
on 's  tes tim ony  on th a t  point is only his 
conclusion form ed In his own m ind, 
b u t th e  p ro b ativ e  fac ts  do not s u s ­
ta in  him  in th a t  conclusion. One of the  
q u estio n s  ln  th is  case  is who is r e ­
sponsib le  for sa id  p u b lica tio n s  and  
th a t  question  m ust ho de te rm ined  by 
tills  c o u rt from  all of th e  evidence and  
not from  th e  tes tim o n y  of a  single  
w itn ess  who sw ears  to  the  bald  co n ­
clusion th a t  he ts o r is not re sp o n ­
sible. T he  sam e m ay  he said  of C ru ­
z e n s  tes tim o n y  w herein  he s ta te d  th a t  
ho had no contro l o r Influence ln  th e  
pub lica tion  of sa id  artic les . H ow ever, 
th e  tes tim ony  show s th a t  S h erid an  w as 
th e  o w ner and  m an a g e r  of sa id  p ap e r 
and  Broxon tes tif ied  th a t  he an d  S h e r i­
dan  had no d isag reem en ts  over th e  p o l­
icies th e  p ap er shotdd p u rsu e ; th a t  he 
w orked in ab so lu te  h arm o n y  w ith  Mr. 
S h e rid an ; th a t  he had  consu lted  S h e r i ­
dan  and  C ruzen  ln th e  la s t cam p aig n ; 
th a t  th e  position  the C ap ita l N ew s 
would tak e  on public q u estio n s  w as 
som etim es d iscussed  w ith  S h e rid an  an d

lows;
"T h a t th e  d e fen d an t, R . S. S heridan , 

he confined  in tlie  co u n ty  Jail o f Ada 
c o u n ty  for a period  of te n  days, co m ­
m encing  on tlie second  d ay  of Ja n u a ry , 
1913, an d  th a t  lie pay  a  f in e  of $500, 
and  If sa id  f in e  he n o t p a id  w ith in  30 
d ay s  th a t  ex ecu tion  be Issued  fo r  th# 
collection  nf th e  sam e.

"T h a t th e  d e fen d an t, C. O. B roxon, b# 
confined In th e  co u n ty  ja i l  o f Ada 
coun ty  fo r a  te rm  of te n  days, con i, 
menclng- on th e  second d a y  of Ja n u a ry , 
1913, an d  th a t  he p a y  a  f in e  o f $500, 
and  If sa id  fine b e  n o t pa id  w ith in  30 
days, th a t ex ecu tion  be  Issued  fo r th t  
co llection  of the. sam e.

"T h a t th e  d e fen d an t, A. R. Cruzen, b# 
confined  in th e  co u n ty  Jail o f Ada 
co u n ty  fo r  a  period  of te n  days, co m ­
m encing  on tlie  second d a y  of Jan u ary , 
1913, a n d  th a t  he p ay  a  f in e  of $50* 
and th e  co sts  of th is  p roceed ing , In- 
eluding; c le rk 's  fees, w itn es s  fees, s te n ­
o g rap h e r 's  fees an d  th e  ex p en ses  of th* 
b a iliff in th e  se rv ice  of p ro cess  an d  pa- 
pers in th is  proceeding;, a n d  If sa id  fin# 
and  c o s ts  be not paid  w ith in  30 d a y  
th a t  ex ecu tio n  be Issued  fo r th e  col 
lection  of tho sam e.

S te w a rt, C. J.. co n c u rs ; A ilsh ie . J, 
concurs in p a r t  a n d  d isse n ts  In p a r t .”


