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ish summarily for contempt is essen-

OF CRITICISM

| we, as Judg

RT DECISION
EIN CONTEMPT

tiona we have entered upon the con-
sideration of this case, consclous that
8, have less at stake than

tial to its very existence, and that right | ¢a poople, and regardless of conse-

exists without the interposition of “'-nwn-'nu which we could mnot have

Jury. |.'\\'r'rlml without a dereliction of duty
“11. The inherent power of the|..g 5 degradation of the court

court to punish for contempt was not
derived from the legislature, and such
power does not depend upon the legis-
lative will

“12. The legislature has not the au.
thority to restriet the inherent power
of the court to punish for contempts,

12, ‘Due process of law' does not re-
quire a jury In contempt proceedings,
and there Is no necessity for calling
upon a jury to assist the court in the
exercise of that power,

“14. The legislature may prescribe
any reasonable procedure to be fol-
lowed in contempt prosecutions, but it

has falled to provide any procedure, and

Demurrer of Defendants.

“In presenting the demurrer, coun-
sel  for defendants, Sheridan and
Broxon, argued, first, that the {n-

formation alleged no contempt; second,
that the state should have been made
the plaintiff in this proceeding; third,
that the case concerning which said
publications were made, to-wit: The
state of Tdaho ex rel. Spofford vs. W.
‘L. Gifford as secretary of state of the
'.-u te of Idaho, was not pending be-
| fore this court at the time sald pub-
leatlong were made; fourth, that the
court has no jurisdiction of this pro-

|

time and again and
printing in capital letters, showing the
malict of the 1 They
were intended to raise a popular clamor
aguinst the court. There was an at-
tempt by wanton defamation and false-
hood to insult and intimldate the judges
and degrade the court and destroy its
power and influence and to inflame
and prejudice the people, The liberty
of the press is often callmed us a cover
by character assassing to gratify 1l
will and passion or to pander to the
passion and prejudice of others. The
liberty of the press in Its true sense
must be upheld, but flagrant abuses of
that lberty must be punihsed.

“Judge Freeman in his note to Per-
clval v, State, 60 Am. St. Rep. 674, di-
vides contempts of courts by news
and similar publications into two
First, those in which it is
claimed that the object of the publica-
tion was to affect the decision of a
pending cnuse; seecond, those which
have for their apparent purpose the
bringing of courts. or the judges and
other officers constituting an essential
part thercof, into discredit. The ar-
ticles complained of in this proceeding
really come under both of those heads,
48 no doubt the object and purpose of
some of those publications was to affect
the decision of a pending ciause and
some of them were for the purpose of
bringing the court into discredit. It
was a4 direct attack upon the court as

emphasized by

falsehood In regard to sald decision nt.

this court on the ground of the great
public interests Involved. But as be-
fore stated, great or any public Interest
does not demand the malictous defam-
atfon and vilification of our courts,

“The Information states a cause of
contempt.

“(2) Tt is next contended by coun-
sel that the state should have been
made the plaintiff in this proceeding.
That contention 18 without merit as
this 18 not a criminal action but a pro-
ceeding to punish summarlly for con-
tempt and the statute does not require
that such proceedings be brought in
the name of the state. Certaln con-
tempts, however, are made crimes by
our statute and are punishable by In-
formation or indictment the same as
any other erime, and in such an actlon
the state must be made a plaintiff.
But In a proceeding for contempt, it s
not necessary to name the state as
plaintiff. In the punishment of erimes
on information and Indictment, the de.
fendant {s entitled to a jury; but not so
in contempt proceedings,

“It was held in In re Debs, 168 U7, 8.
604, 839 L. Ed, 1002, that one accused of
contempt Is not entitled to a jury trial;
and in In re Fellerman, 149 Fed. 244,
that a contempt proceeding {a sul
generis, and that it may be considered
as having the same meaning as a mis-
demeanor but It differs from it in this,
that it is not Indictable but punishable

2, 1913.

the administration of justice and thnt'qunted, holding the laws in contempt|sometimes not; that a case had never
the moment that courts of the United|and vilifying the courts through the|arisen where they had disagreed as to
States were called into existence and| vellow journals of the country, have, the poliey of the paper, and simply be-
vested with jurisdiction over any sub-| encouraged criminals in their criminul| cause there were no disagreements be-

Ject, they became possessed of this in-| ficts and the result has been an un- tween Sherldan and Broxon, Broxon
herent power. Ex parte Terry, 128 U.| brecedented wave of crime aver our evidently concluded, even though he
8. 289, 82 L. Ed. 405; Tn re Debs. 168 | country. More than a hundred erim-|..p. only an employe, that he con.
U. 8. (65, 89 L. Ed. 1092, Inal cases of dynamiting, the destruc-|irolled the political policy of that

“It was held In State v. Howell| Hlon of vast amounts of property and
(Conn,), 69 Atl. 1057, that the power
to punish contempts 18  inherent in
courts of record to enable them to pre-

serve their own dignity and duly ad-

|newspaper. The evidence shows that
the murder of scores of innocent Per-|(iruzen and Sheridan were quite fro-
sons have been the result of those | g, ently together either at Cruzen’s of-
criminal acts. And the criminals have fic. or at Sheridan's office, and dis-
recelved great encouragement from the| ., egeqd politics and that Broxon also

minister justice. In re Woolley (Ky.) l’('“"”"'“" villainous and criminal pub- | gjeougeed polities with Cruzen, and
11 Bush, 95; Cooper v. People, 13 Calo. | [lcations of such journals. Courts have| «hile Broxon testified positively on
337; In ro Chadwick, 109 Mich, 689, been almost powerless In the matter nis direct examination that he did

because of the corruption and inthmida-
tlon practiced by such criminals and
Journals on the people and Jurfes, For
much of this eriminal work the muck-

inot show certaln articles to Cruzen he.
|fore they were published, on cross.
| examination he admits that he may

“Numerous cases are cited in the lat.
ter opinfon holding that the power to
punish for contempts is inherent in all

courts  of record. People v. WS- Falini 3 yalloss al 18 _“lnn-u done so but had no mollovnu{.
Times Pub. Co. (Colo), B4 Pac. 912:| 2 00 I YEIOW Journals are 1rBely {oe 4y, that he worked th absolute har
State v. Woodfin, 27 N. C. (5 Ired.)| Bsponsible and tho result has been| .o . ity sheridan, and the evidense

that but very few of the criminals have

9, 42 A B 2613 § AR -
199, 42 Am. Dec. 151, In State v. Mor been convicted. Thae tide, however,

shows that Sheridan and Cruzen wers

rill, 16 Ark. 384, the court held that the > Tt G fn harmony on the general political
power to punish for contempt was in- ;“l’::«l:;:n‘nl(‘: :ll:]r;“:“"“ 1“;:,[':“:_“_:::?;:;;’? pollicies of the paper and consulted
herent In courts of justice as a neces- f'!l;llll a8 "“m,“' uulll\r'y "' .Ih:-'puhlll"-"""‘. frequently together. Broxon ag
sary Incldent to the exercise of the press can do those I.h.lmm With 4m- mitted that he talked with Cruzen
powers conferred upon them. In re . ' regard to some of sald articles after

punity, the average cltizen or Jurynum
cannot be expected to hold the courts
or the law in very high respect and
enforce or feel much inclination to en-
force the law as jurymen,

“If the time has arrived in this couu-
try when the courts may be viliffed,
abused, unjustly and without any
foundation in truth, and are deprived
of the right to punish for contempt, the

Perking, 100 Fed. 950; State ex rel. At-
torney General v. The Clreuit Court,
97 Wis. 1.

“In re Woolley, 11 Bush, 95, the court
held that the inherent right in the
courts to punish for contempt was not
derlved from the legislature and that
such power could not be made to de-
pend upon the will of the legislature.

they were published but did not recol-
lect whether or not he talked with him
about them before they were published.
He also testified that during the cam-
paign he went to Cruzen's office and
that he did discuss some of those pul
Heations with Cruzen: that Cruzen
doubted the advisabillty of publshing

soma of said articles and of what

Kbr ChE DPRUISIORR. 0P tlon 4925 ceeding. & court, and the judges, by prosecut-(summarily. No court has ever held that|In Hale v. The State (Ohfo), 36 L. R. plan adopted by the founders of our|Broxon had said in them. Why should
‘]‘.m\.}, ‘]pml;li, when the proe sdure fs) (1) The first question then, is,|ing a civil action for libel or slander, | party is entitled to a trial by Jury In| A, 254, the court held that the 1egis-| ravernment to have a co-ordinate | Oruzen doubt the advisability of any-
ovise es, 3 o proce N . of “our S y
n‘ut :r(n\'ldml by the legislatur 1Does the Information allege sufficient|could not protect the honor of the court |y procecding for contempt. It must|lature was without authority to abridge branch of the government in tha ju-|thing Broxon said in those articles i¢
t:”“"‘.l', SHass Or TH0AE G .l"'“‘ facts to show contempt? and the court could not bring a pri- | therefore follow that the rules regnrd- | the power of a court created by the diclary had as well be abandoned anl|he had no right to advise in the mut-
may be I<u|.-|.n.,.| which may appear| Tt 18 alleged that sald defendants, | Vate uetlon to protect itself, and 1ts|ing the trial for crimes by information | constitution to punish contempts sum-| lot every man be a law unto himself|ter? He nlso testitied that he and
“;:M ,.‘_”r',,m ble ..‘“"_ spirit of the | Sherldan, Broxon and Cruzen, con-|only means of protecting its honor is|or indictments are not applicable to marily. such power being Inherent and| and let anarchy and ‘mob-ocracy'|('ruzen were very much interested in
Code. G g trolled the polley of satd Evening r‘np.'l'.\' 4 contempt proceeding. 4 procecdings for contempt. We have|necessary to the exerclse of judictal| relgn, the campalgn and that Cruzen was
TS > ¢ ftal News during the time sald pub- “It was saild in a late case, decided|no statute requiring contempt proceed-| functions, D rer O led frequently in Broxon's office during tha
15. Under the provisions of Section || { y emurrer Overruled,
5168, Revised Ce " the fudgments |!lcations were made; that eald articles | by ”“.', >‘|flvr'l-mu (:u\n} nl'_\vn:\.irgl‘u. ‘u>u ings to be brought In the name of the| «ppa legislature has not the author- “The demurrer to the complaint|campalgn. ('ruzen, as a witness (‘:'
and orders of the court, or judges, were intended to Influence this court| O« t. 1‘., 1912, In re IMlte, 76 S. E. 397,/ state. In the Chadwick case, 108 Mich, ity to restrict the inherent power of the | must be averruled and it Is so ordered, |himself, admitted that he had thll
cuses or contempt are made final a ([in 1ts decislon in sald case, and that|as follows 588, the contempt proceeding was .vn— court to punish for contempt, for if it “On the 20th of Dec iber, 1912, the|many people that he controlled the yu.-.
conclusive [sald editorials and articles tended to| “'It s suggested that the proper|titied “In re Chadwick” In a New|pas the power to restirct such right,|defendants Sheridan and Broxon filed|ltical policy of the Evening Capitsl
e [bring said eu - Iy, wi ase I8 pend nd | are y : an answer.” Lew : tly made these st
“16. Where certain acts of contempt | wing "‘A‘M supreme court into disre- 1: medy, whe re u-;vn!:u.:‘l lsl i .l,":'v‘ tﬂ‘ lx Mexleo contempt  proc “”“?7"5 ARnINSt whora will the line be drawn? If ft|an answer, News. He a) parently ma e these s :‘1-'-
are made a crime under our statute, | Pute and lessen the respect due its|the court is scandalized, 18 prosecution| Hughes et al, the case was entitled| 05,10 abridge the right, it could so| After completely reviewing the evi-|ments in regard to that matter when
the making of such acts punishable as |2Uthority and w unwarranted .'!m]i:'l-r eriminal lbel.  Where a publica- | “In re Hughes et al.” This proceeding minimize it as to make it Ineffective|dence in the se the opinfon con-|there was no inducement for him to
erimes es not affect uny power con- !-"v‘x\.l‘ mptible z::;d is n m.nl\lln ;A.-‘u\)t:]‘”. tion \}M.;h ('ul:l:'lllll!.us vnx:“ll‘u'vil N;‘n; wis begun In lllm ;\nr;]xr} of and hl_v the for any purpose, tinues: nins l-ro.«l.;'lu“ “‘-\\v‘) .-rl,mhr; t:s:llf.llv
forred on the court to imposa or in-|taek upon sal court and the fudges | taing libelous attacks, a prosecution for| attorney general of the state and was Ty mabters’ot contempt s fury (s hiot No Evidence, that he dic a political stunt'-
flict punishment for contemj (Sec- [ thereof and are defamatory and libel can also be instituted; but the| properly brought In that name. There required to try the matter under that| *“The foregolng {6 the substance of whatever that n me  But all of the
tion 630! vised Codes) caleulated to impede the administra- | character of 4 publication us a eriminal [ ig, therefore, nothing in the contention | ™ sl £ the constitutl ‘iding | the evidencs § i iy s [ facts and clrcumstances surrounding
17. Seotion 6529, Revised Codes, |t1on of justice; that sald editorfale and| contempt 18 Separate from its char-|that the state should have been named ::t;" (';“"" “’”; ‘;s“"r"‘lm“‘.”“ l‘;"“"w‘m“lﬁ i S ‘,'r"‘l‘z;n‘:'l‘:’“';"' on ‘l““,]"’"-'” | the matter show that he was very much
i § 28 d dd i DRk Rl 2 i G = Tha 8 ‘due proce o y iters a a8 concerned, 'he at- SPaEte o "
provides that certain contempts are!S V!,‘- r articles \\Ivr: wiful and malictous | acter a8 a criminal libel. l.lu, one 1s|as plaintiff. Commerce Com. v. Brimson, 154 U, 8.|torney general thereupon offered ln“'""(.-hd in the campaign and \\lns
iRl erieny and Section 721 pro. |misrepresentations of the attitude and|punished by the court whose judiclall wcay e thira point contended for| g7 3¢ L. Ea. 1047, Eflenbecker v. The | evidence tha info " e |Very much interested in the campalgn
ides that it t 15 no* the less | Dolding of said court concerning said!integrity 1s assailed, the other may be be \ for the Defendants Sherid , 38 L. Ed, 1047. = nbecker v. 4\ n he Iinformation and the ex- and wns very frequently in consul-
NRBE YDA WOk : o " canse, and wilfully and  maliclously | prosecuted before @ Jury for a viala-| ¥ opnec) 1OF the Defendants Shertdan | pistrict Court, 134 U. §. 30, 83 L. Ed.[hibits attached thereto in the case Of | tation with Sheridan and Broxon and
punishitble as * because it Is also | R ,,,|“ I ‘ i et 'm’.:\‘l'l S ; el ) s It wonla nnd Broxon was that the publications| g1, In the latter case It was held that|Hroxon and Sherldan. No  objection| , he O '-‘ 1 \-,“,' dvocated the
PSCIMRIESLE) e ishable ar @ con- | ;“ I."“,\'” 'f SYISTRASTIARN I GTc0NE Pl e thmh ot | referred to in the information were the power to punish for contempt was|being made thereto, the same was nui‘ ‘l” sy x-x~,-l|-'1.' :I s )(’n ‘l
tempt. fok with reference to sald cause and|be the grossest injustice to compel a made in regard to the decision of the|inne ¥ {5 the s without the nec-|ceived and: counael. f; 1 | palit cal policy which , vas in accorg
matter; and that said articles were to leave the bench and assume nherent in the courts without the nec L unsel for Broxon and i Crazen's views, so far as sald
¥ power . of the} \ed e i .,‘ 'l‘l-ll b et gl g rotoot  the | SO0tk In the case of the state of Idaho essity of calling upon a jury to assist|Sheridan declined to Introduce any| bileat i et 3 At 1. e ad
court contempt cannot ded to distor ald decision l\nu‘ 0 @ of prosecutor to protect the on the relation of Spofford versus W. 4 RS ; avi®enn wh it 2 , | publications \\v(r‘« concerned, 1=
|were intended and culated to im-|o from libelous and contemptuouns 3 the court in the exercise of this power. i hatever on  thelr behalf.| iis that he told many of the leading
be inte d by the y inteng fing ate n- m lous d g I 9| L. Gifford, as secretary of the state of [ i1 In re Fellerman, 140 Fed. 244, the|Thereafter the case was argued to the ! ... e “rredly o e
o w0 far a record | Pede the administration of justice and 3 Courts are not required to en- Idaho, and that sald case had been| ., hel son ¢l B vith | court hy A. A. IFrase o 9 tizens of Boiss andiph t('lans Lhns
to defame the court | ¢ s t througt srdicts by Suries court held that a person charged with - A. Fraser, Esq, on behalf he controlled the Capital News. and
8 concerned. e g I ' : [3orea toapes ) ONE 4 \"l' ke cd J)’ “L r" finally determined and was not pending contempt was not entitled to a jury|of Cruzen, and the attorney m-nnml;‘ Crtca s nalass u‘lnvl.xlhln .In*l:".ul of
e freest criticism of all d¢ =) sald articles the follow- | : ‘1\ 2q 1(p- |vu\\>l1‘”ny|"ll“l\ 1, .“.“ OF [ pofors the court at the time sald pub- trial and that the rules regarding in-|on behalf of the plalntiff, Counsel fop| L] -”;.m >| ix‘n ® .“ ']x o ;“;o gl
f the court Is allowed and in- age appenr: . ' a nil contempt, elous  publica- |, By % <y y | Sheridan and Broxon te G .
b SRRy 11 l]l‘xl '“1 ‘: ”; r'” Ir. “m o |“ o tlons uy ln th |‘|! pr dings llrc-s«m leatidus vata mads dlctments were not applicable to such|Sheridan and Broxon declined to ma ¢l favors of that paper In thelr political
i eases and centemp i 0 rongly ons o 16 ¢ 58, D! ¥ f s of th “pe L
: ”l ‘l 1 e Jik lterally X 0 lnl(‘ y f this|and past, upon the ground that such The original declsion in that case|proceedings. an argument in the case and tha case| spivations After informing so many
s slander, if]- Iterally e My o 1is | &anc ast, e e oun & g B B =3 - ¥ AN X {as 4 r 1 - nany
cation and de fon brings the court ‘reactionary conduct of a re- | Publications tend to degrade the tri-| Was handed down on the S§th of Oc-| w1y regard to punishment of con- {‘:"‘f’""’" under advisement by the|jaople that he had control of the Caps
ma the adr tration of the law Into court' t "% an attempt to|bunals, destroy public confidénce and tober, 1012, nlml Ihl'\,pn(lﬂlf;!n f'r'r :"h"é"' tempts by courts under ‘the statutes of | Court. ftal News, it seems that he was willing
SR % OB A2 8 G 3 H g 7 z was fi e 15th of October, % : == & “Phe Helo afe < 3 %
‘ o1 and disrepute among the peo. | v cause by trickery and chican- |t ‘t for thelr judgments, and ef- | ‘:‘h _" “': : “I“\.’"““'r“"] h,- tiis (‘Hn(rl“nnd this state, Sec. 5155 provides that cer- x l?u» mallelousness of the defe ndants|to have that distinction until he waus
oryt A in anot artliele the fol-| fectually obstruct the free and fmpar-| WHCR was con V. th » | t8INn acts or omissions In respect to a| %8 shown by the fact that they did not|confronted by a contempt proceeding,
1, Sectlon 9, of the = wing | ge I8 used: ‘The dectsion|tial cause of fustice . . o ,|denied on the 23rd of October, 1M2.f.qurt of fustice, or proceedings there- | publish the decision in the Spofford-|and then he went on the stand and tes-
- ) t “Brvory 5 G g S A w : S T R [ty ; The cause was therefore pending untl|yn  ars contempts of the authority of|Gifford case so that the readers of the titied that he had been I¥ing about his
B
it “Every 1 {18 an outrage ¢ A flagrant instance, | It this court does not defend and pro- } setith ¢ shearl was deter- e % . |
write and publish | fortunately rare, of the attempted con- | tect itselt from slanderous charges of| o, betitlon for rehearing was deter-| ¢he court, and then proceeds to define|Evening Capital News might determine | control of sal dpaper, and testitled to
being responsible for |t polltics by the bench. 1t 18 as|the o} t r ‘»-nl'um 1 in the url‘luh- mined, and the principal publications]ys ayfferent aocts or omissions. Said|for themselves the coneclusions reached effect that he had no influence
abuse of that Hherty, While certatn |t i1 as the mction of the Taft!tho individaal Judges would desesve]®nd articles referred to in mald infor- caction does not declare that the con-|by the court and the reasons given for] g control aver it. Taking Broxon's
: Aberdeen and the|gnd should pr recelve the pon- | matlon were published prior to thatliompes therein mentioned are misde-|those conclusions, but they maliclous- entire testin ny, It does not corry
rdec a the d should promiptly recelve the ool g Wl e f§ 2is J y
! nt Chieago, and| tempt ‘-‘r ,wll IHtatCent ahd ],‘m““m,_; date. Those published after and at-l,noanors or other erimes, ly and wilfully misrepresented  saldiborate Cruzen in his sworn statement
it was perpetrated by|men: for the court which is too weak to| (Ached to sald information simply show| = rpger the foregoing provisions nf|decision in order to decelve its read- that he exercised no influence in con-
another:  “The more con-| demand and enforce decent and re- | (N Vielousness of the former publica-| our statute, judgments and orders in|ers and vilify the court, trolling the political polley of said
ch3 K g Y j de il ¢ fore i €= | tions, contempt proceedings are made final “Sheridan and Broxon by thelr fall- | newsp r, but does corroborat: thy
r malic nder- | vineing t mes the belfof that the de- | gne cannot expect to n pt 1 : newsy ) s T e 10
slon was purely and solely pol al \" ,‘:,’,”I A'; 7 in r“:‘ r“«f«!;m-x' ‘,‘“, con- “At the time the Spofford-Gifford|and conclusive and certain contempts|ure to answer after the demurrer to stat e by Cruzen to mar
1 i it- | ar personal or And again 1 2} ¢ ’l A RSLAN i case was declded, the court concluded {t| may be punished as a misdemeanor|their answer had been sustained, ad eople to fect that he did exerc
1 )"t t ants ta s the accomn enee the people. would give the usual time for present- | and also as a contempt. It Is also pro-|mitted the allegations of the inf influence in the publication of
gullty of wil Uohtasne 5 rt X ‘decisibn ..‘,“,!_‘ “Procecdlngs in contempt Wwere SUS-| e o petition for rehearing.  After the| vided that certnin contempts are mls-[mation 8o far as they were concer ed!sald articles, Regardless of the pos
Opinion Ren |1s ed In Idaho by |tained In ex § Buird, 27 B. 9% | (hinton In said case w 1led, there was | demeanors and aiso that a criminal act{and the court holds that said editor |tive sworn sta ent of Cruzen, the
The opinton of a majority the |1 1 man today. | ¥afed upon a publication whi 5°C mueh newspaper talk about a petition}is not the less punishable as a crime(and articles so published are con-|facts, clroumstances and probabilities
irt rendefMa Ju a A said dectsion, fr fs |t JUdBe with having granted, for purc- e, o rehearing and on the 15th of Oc-| because it 18 punishable as a contempt, | temptuous and de ry of the court|of the case are all against him, and
8 with t i tofors ¢ | 3 ;_h,“ '.".,'\“_“'i ly political n a writ of probi-|, 00 weven days after the renditlon]| The statute in no manner interferes or|and that sald defendants are gullty of | ¢learly support the view that he was
| ‘ 2 ceding to recount " 5 ould interfere with the Inherent power | contempt of this court | te o v 1 " any
the T t In sible Y of the declsion., a petition for rehear- | cou ntert with th wer 1 ' 1} 8 irt, | telling the truth when he told so many
( v nd ¢ ' ’ ’ 4 i 5 ,r r cent ele }n ['4 \luz filed signed by Harry Kessler,[0f the court to punish for contempt. “As to the defendant, Cruzen, he ad- ple that he was controlling the po-
aotoral Franohise v of the press is not pro-| o, 15, MeE . J. J. Plowhead and “As appears by the authorities here-|mits that he w very friendly with|ljtical policles of that paper during the
Th wetion fn for | ¢ 4 States’ In the publication of d« .‘“..,, I, Tweedy, as attorneys for the|tofore cited, the inhkerent power of the|Sheridan and Broxon and the Capital| last campalgn, and*not teling the truth
contempt A T lon 1 he following: 'Only ¢ Usehood and misrepresenta- | dofendant, which attorneys are mem-| court to punish for contempt cannot|News, had frequent interviews with when on the witness stand. If a jury
the tort ® I of the t vlar told A:r.-.-m.-m‘w-n In regard to declslons of courts,| hers of the bar of this court and {n|be interfered with or abridged by the|them, visited the office of the Capltal| should find the defendant Cruzen
1 of " f T 1%t p p 8 sald to be far-reach-|even though the publishers may think | good standing and thefr right to pre- legislature, at least so far as courts of | News freque ntly; that Sheridan and guilty of criminal lbel upon this evi-
e th 1 Y ‘u Fir s {elon nf xh-" ;.,;,,‘:,‘ that publie or politlcal Interests would | sent satd petition has not been ques-[record are concerned. While the I Broxon came to his office at his call|denee, in a roper action, we do not
1012, « y R. I 7 Py P Y e ‘article] bo served 1 iwch o il and mis- | tion On sald petition for rehearing, | !8lature may prescribe any reasonable [aver the telephone; that they discussed court would reverse the vers
She < 2 . R, Cri e e Mm”‘ l‘.‘.‘ t ‘. representati The contentlon  that| the eourt procesded in good falth to| proceedings to be followad In contempt| the political poliey of the yor; ground of | iffiency of tha
) ¥ W for H O ”}' : a the public ren the publica- | re-examine the case and upon reaching [ Prosecutions, it has failed to do so, and | the ¥ pursued was mostly in ac- Clreumstantial evidence Is
\ ¥ . f the supreme|tion of nows + day even though | a concluslon, the rehearing was denjed, | Under the provisions of our _"""“:":Imrnl with the views of Cruzen; that|often more convincing than direct evi-
1 Loourt. ar ning of Aflshie ¢ be maliclous falsehood and|and there can be no question in this| When proceedings are nl-’r I‘rn_\h!-l‘-_l ¥ [candldates for political who | dence, and 1t {s well recognized that
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tnsevelt

| purpose

and that In order to obtain

t {4 unanimous decision of the supreme

After this r the opinfon  con-|court, It was necessary to take care
tinues: I,.( Judge Stewart, who was a candldate
“In limine, if the judges of t I tor re-c rtion, and that {f this com-
court, in the discha - ! bination could be carried out hy the
clal dutles, con t on its part by rendering said de-
be Influenc a-|cision, t sputheastérn, or Mormon
tions, they cer hefoounties, would support Judge Stew-
occurrence o art and Halnes and the entire Repub-
Judges he reduced to the alternative of [ 1fean ticket The viclousness and

either submitting

tamely tocontumel

ibsurdity of this statement are made

and nsult, of resenting it by or apparent at once when nattention |
resorting to the dou of anlealled to the fact that Senator Hey-
action at law If such a state of burn's death oceurred unexpectedly ten
things existed, 1t would rest in the dayvs after the decision of the Spofford
digcretion of every party in court to|ense was rendered. The direct charge
force the judge elther to shrink !r-vm“m there made agninst the court that

his duty or Incur the degradation
his authority, which must unaveidably
result from the adoption of either of
the above alternmives The judges
cannot but feel |t delicate task to
define and decide upon the extent of
their own powers, nor are they Ignor-

¢
of

they are called upon to render in this
case may expose them, on the one
hand, to the Imputation of cowardice,
timidity and irresolution, or, on the
other hand, to that of usurpation and
tyranny, The verity of these imputa-
tiong or suspiclons would not be more
unworthy of the judges than the fact
of their shrinking from this question
because of the consequences in which
they themselves might be Involved by
it. Every occasion of resort to their
extraordinary powers should without
doubt be carefully avoided by them, put
when forced upon them, as in this case,
should be met with deliberation and
firmness.

“With such sentiments and convic-

It rendered sald decislon by reason of
politieal trade or bargain and not
the law and facts. What greater
wrong can be charged against a court
than that fts decision was obtalned by
{a political trade or bargain? Official

|on

charged. That charge was made reck-
1!“:“!\- and deliberately and 18 a erim-
{inal contempt. In effect It charges th
judges with the violatlon of their offi-
clal oaths.and the court with being s
tuated by motives as bage as any hu-
man mind can concelve.

“The charges made in those publica-
tions were of an extraordinary char-
acter and if true are sufficlent to war-
rant thoe impeachment of the members
of sald court. They were Intended to
degrade the court and bring It into the
contempt of the people. They were
made for base political purposes anc
charge the court with Improper and
eriminal personal and politieal motives.
They require no innuendoes to explain
them. Many of them were repeated

{eorruption of the worst kind is there |
ant of the fact that the Jlllll{1||v-!ll§

18 a public sentiment in this state that
demands that the public press make
false charges against the courts in
ovder that good may come therefrom
to promote some ©or nplated re-
It has beon uniy lly recog-
nized that injury would flow from un-
bridled tongues and pens, and by con-
ceding to the courts the pe T 1o pun-
ish contempts against them, generally
the people
foundation of our government #fie
trustworthiness of the judiciary In vin-
dieating by summary process thelr own
authority and dignity, and not a single
instance of the abuse of that inherent
power has been cilled to our attention

“In In re Cheeseman, 49 N, J. L., 147,

60 Am. Rep. 606, the court sald:
““The Importance of the “lberty of
the press” Is urged upon us We do

not underestimate it but after all, the
liberty of the press is only the liberty
which every man has to utter his sen-
timents, and can be enjoyed only in
subjection to that precept both of law

|
|

l

have recognized since the| proceeding counsel

|

!

and morals, Sle utere tuo, ut alienum |

«das.  (So usge your own in order
that you may not injure another's.)
In a government whe order 1Is
cured, not so much by force as hy
respect which citizens entertain  for
the law and those charged with ts ad-
ministration, nothing which tends to
preserve that respect from forfeiture,
on the one hand, and detraction, on the
other, can be hostile to the common-
wealth.'

“Misrepresentation and falsehood are
not justifiable criticism; they are not
criticlsm at all and the Defendants
Sheridan and Broxon in this proceed-
ing have attempted in their answer to
Justify their misrepresentation and

non la

e se

the |

v. Shepherd, 1
Commonwealth,
A.

Mo. 206: Burdett v
103 Va. 838; 68 L. R
Commonwealth v. Danbridge, 2
Va. Cases, 408; State v. Merrill, 16
Ark. 354; In re Fite (Ga.), 76 8. E. 307,
The latter Is a very carefully consid-
ered case and s {lluminative of sev-
eral of the questions herein involved.

"(4) The fourth contention is that
this court has no jurisdietion of this
contending that
since the contempt charged is a erimi-
nal constructive contempt and a criml-
nal  offense, the proceédings In  the
prosecution of criminal offenses must
be followed, as provided by statute in
eriminal cases. It was held in In re
Fellerman, 149 Fed. 244, that a person
charged with contempt I8 not entitled
to a jury trial and that the rules re-
garding Indictments and trial of erlm-
inal cases are not applicabla to such
procecdings. It was held in State v,
Howell, 69 Atl 1057, that a proceed-
ing for centempt is not’ a criminal
prosecution, though of that nature, and
that a court without criminal jurisdic-
tlon has jurisdiction to punish for con-
tempt, as such proceedings are for an
offense against the court as an organ
of public justice and not a proceeding
or uction against a person for the vio-
latlon of the ecriminal law. No re-
spectable authority has ever denled the
inherent power of a court of general
jurisdiction to punish summarily for
contempt,

“In ex parte James S. Robinson, 86
U. 8 513, 22 L. Ed. 205, the supreme
court of the United States held that
the power to punish for contempts Is
Inherent in all courts and that its ex-
istence s essential to the preservation
of order In judicial proceedings and to

| of all decisions of the court is allowed

based. Howover, all of the testimony|to justify this court in imposing a se-
when taken together shows that that |
conclugion of the witness is not cor-

“Any tribunnal that cannot tolerate
eriticism of its deciglons Is justly en-
titled to eontempt; but, on the othor
hand, little respect s due a court that
will hesitate to 1= or discipline

vere sentence; but In view of the fact
that this {s the first case of the kind
rect He testified to a conclusion or|that has ever heen brought befora this
ultimate fact. A concluston or ultl-|court, we are inclined to impose a lght
mate fact I8 established by probative sentence, belleving It will have tha
facts, and the probative facts as rn-l‘n;\-nn effect on the defendants as well
vealed by all of the testimony do notlas on the press generally, as would a
establish the truth of that ultimate | more severe sentence.

fact or conclusion testified to by him. | Judgment in the Case.
The probative facts show that he did|  “It 18 therefor ordered and adjudged
not alone control and dictate the pol- | that the sentence and Judgment of this
more fatally than charging that by fts|1cy ©of the Capital News nor that he|court agninst sald defendants be as fol.
decision it has in violation of law de-|Was the only one responsible for the lows:

prived the people of the right to vota?|editorials and articles on \\'.hlrh this “That the defendant, R. 8. Sheridan,
1 think not. No court objects to hav-|contempt proceeding I8 based. The evi- | boe confined in the county jall of Ada
dence ghows that Broxon did not have

checl:
those who vilify and mallcfously mls-
represent it with the object and pur-
poge of degrading it and bringing it
into contempt, The court {& charged ny
sald articles with depriving the people
of the right to vote {n violation of
law. Is It possible to stab the court

ing its decislons honestly criticized county for a period of ten days, com-
either as to the law or facts, but it is|that exclusive honor but that Sheridan | mencing on the second day of January,
not critfelsm to fmpute base motives(and Cruzen shared it with him, Brox-(1918, and that he pay a fine of $500,

on's testimony on that point is only his
conclusion formed In his own mind,
but the probative facts do not gus-
tain him in that conclusion. One of the
questions {n this case {s who s re-
sponsible for sald publications and
that question must be determined by
this court from all of the evidence and
not from the testimony of a single
witness who swears to the bald con-
clusion that he s or is not respon-
sible, The same may be said of Cru-
zen's testimony wherein he stated that
he had no control or influence in the
publication of sald articles. However,
the testimony shows that Sheridan was
the owner and manager of said paper
and Broxon testified that he and Sheri-
dan had no disagreements over the pol-
Icfes the paper should pursu that he
worked in absolute harmony with Mr.
Sheridan; that he had consulted Sheri-
dan and Cruzen in the last campaign;
that the position the Capital News
would take on public questions was
sometimes discussed with Sheridan and

and if said fine be not pald within 20
days that execution be issued for the
collection of the same.

“That the defendant, C, O. Broxon, ba
confined in the county jall of Ada
ecounty for a term of ten days, come
mencing on the second day of January,
1913, and that he pay a fine of $500,
and If said fine be not pald within 30
days, that execution be issued for thg
collection of the same,

“That the defendant, A, R. Cruzen, be
confined In the county jall of Ada
county for a perfod of ten days, com-
meneing on the second day of January,
1913, and that he pay a fine of 850‘
and the costs of this proceeding, in«
cluding clerk's fees, witness fees, sten«
ographer’s fees and the expenses of the
bailiff in the service of process and pa.
pers in this proceeding, and if said fine
and costs be not paid within 30 day
that execution e issued for the col
lection of the same.

Stewart, . J, concurs; Allshie, J
concurs in part and dissents in part.”

and dishonesty to the court In render-
ing Its decisions. Show by fair criti-
cism that a decision s contrary to the
law or facts and no court would object
to such criticlsm. The freest criticism

and invited, but criticism ceases and
contempt begins when mallclous sian-
der, villfication and defamation bring
the courts and the administration of
the law into dishonor and disrepute
among the people.

“In In re Breen (Nev.), 93 Pac, 997,
the court correctly held that one may
criticise the opinion of the court, take
issue with it In its conclusions of law
and question {ts conception of the
facts, so long as his critlicisms are
made in good faith and in ordinarily
respectful language, and when not de-
signed to wilfully or maliclously mis-
represent the position of the court, or
tend to bring it into disrepute, or
lessen the respect due the authority to
which a court is entitled.

“Assalling the constitution as antl-




