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.VESTED RIGHTS OF A COMPANY

• Cannot lie Taken Away by Subse-
quent Legislation—Text of

the Killing.

Judge Sanborn, of the United States
court, yesterday filed his decision in
the famous Great Northern injunc-
tion case, in which Thomas W. Pear-
Ball, a stockholder in the company,
sought to restrain the officials from
carrying out the proposed scheme for
the control of the Northen Pacific.
Judge Sanborn holds that the right
to consolidate Is a vested right grant-
ed to the original company by its
charter and cannot be taken away
by subsequent legislation— such legis-
lation being in violation of the con-
stitution of the United States. He
therefore denies the application for a
preliminary injunction. The attorneys
for the plaintiff in the case were A.H. Young and H. J. Horn, and those I
for the defendant were M. D. Grovergeneral solicitor for the road; Messrs.'Davis Keli.gg- & Severance and E.i. bauDorn. Following is Judge San-
born s decision:

SYLLABUS.
tk^ oi~A?-ta^C-epted act of incorpora-tion L£ J?mat sr corporation is a eon-J«ct between the state and the incor-Srov^'rf- iian

">'
law of a state whichae=>.ro\s or Impairs any valuable fran-alecltofT^i^ such* an act violates

of the $ rrrt7cl? I.1 '. of th constitutionvi me Lnied ?tat?s
* which providesthat no state shall pass any law im

isinefte- P'''" contracts, and
stovo^'if' Unles? the right so to de-
served h-.-

S ?>F the franchise is re^
tim ,-, by Jhe **?**before or at thetime the. charter is granted

Second-The territory and state ofMinnesota, by chapter 160 of laws of
toe

territory for % a,,d chapter- 4 of
SantSi io\lrKß Cf the state for _©,
t-'. i'lt' 1

i
to the Minneapolis & St. Cloud

op"erate d anT? any the right to build,
riVhi tn Mse railroads and the?£.,«• «,.

ccJ*'soJ^a.te its stock, its rail-
the JonLl1? Property with the stock,the railroads or the property of any
other railroad corporation. Thesegrants i were accepted by the corpora-
has

prior to _S6, a? d this corporation
Sf&J J £ °£an c °* name, become thedefendant, the Great Northern Rail V

Third—The right to consolidate with
another railroad corporation includesthe right to make a fair and lawfulagreement with it for the interchangeof traffic and for the jointuse of termi-nal faculties, the right to buy one-halfol Its stock for the shareholders of thepurchaser, and the right to guarantee
the payment of its bonds

Fourth— right to consolidate wasa valuable ;_r>_,a vested right of the
corporation iter its" acceptance of thegrants and section 17 of the Act of
lSob, which is: "Th.'s act is hereby de-
clared to be a public act. and may be
amended by any subsequent legislative
assembly in any manner not destroy-
ing or impairing the vested rights of
said corporation," did not reserve tothe territory or to the state the power
to impair or destroy this vested right.

Fifth— The use of a franchise granted
to a corporation la not a conditionprecedent to the vesting in the corpo-
ration of the right to use it.

Sixth—lf chapter 29 of the Laws of
Minnesota for 1874, and section 3 ofchapter 94 of the Laws of Minnesotafor Pt-W, which prohibit any railroadcorporation from consolidating with orpurchasing the stock of any corpora-
tion which owns or controls 7T par-
allel cr competing line of railroad
should be construed to be amendments
of the acts cited, they are bread enough
in their terms to prohibit the defend-
ant corporation from consolidating
with any corporation which owns or
controls the Northern Pacific system
of railroads and from purchasing one-
half of the stock of such a corporation
for the use of its shareholders.

Seventh— lf they should be construed
to be such amendments, they wouldimpair to that extent the vested right
of the defendant corporation to con-
solidate with any railroad corporation
whatever, which was granted to it by
its charter, and they would be ineffec-
tive, because they would be in viola-
tion of the constitutional provision
that no state shall pass any law im-
pairing the obligation of contracts, and
also of the contract in the act of in-
corporation, that the state would make
no amendment destroying or im'jtf'iring
the vested rights of this corporation.

Eighth—lf these acts should not be
construed to be amendments of the
charter, they leave this right of the de-
fendant to consolidate unaffected.

Ninth—ln either case the argreement
made by the Great Northern Railway
company to purchase one-half *-#c
stock of a new corporation which is to
own cr to control and operate the
Northern Pacific system of railroads,
many of which are lines either par-
allel to or competing r.-ith lines owned
or controlled and operated by the Great
Northern Railway company, to make
a just and far traffic agreement with
this corporation, and to guarantee the
payment of its bonds is not rendered
illegal by these acts and its perform-
ance cannot lawfully be enjoined on
account of them.

STATEMENT OF THE CASE.
This case came before the court upon

a motion for a preliminary injunction
upon a bill and answer that disclose
the following facts:

In 1856 the legislature of the Terri-
tory of Minnesota passed "An act to
incorporate the Minneapolis & St.
Cloud Railroad company," Laws of
Minnesota ltwSi eh. ISO. IJy that act
the territory granted to that <-cr|«ora-
tion the right io be a rorporatkra.
the right to acquire by purchase, gift,
grant, devise, or otherwise to noli
and to convey all such estate and
property, real and personal, as should
be necessary or convenient to carry
into effect the object and purposes of
the corporation (Sec. 1); the right to
construct and operate ec-tain railroads
(Sees. 2 and 6); the right to be part
owner or lessee of any railroad in
the territory (Sec. 6); the right, to
exercise the power of eminent domain
(Sec. 7), and the right to connect with
and to use any railroad running in
the same general direction as any of
its proposed railroads (Sec. 52). The
last section of the act is:

"Section 17—This act is hereby de-
clared to be a public act and may be
amended by any subsequent legislative
assembly, in any manner not destroy-
ing or impairing the vested rights of
said corporation."

In 1865 the legislature of the state
cf Minnesota passed an act to amend
the act of 1856, supra. Special Lawsof Minnesota 1865, eh. 4. Ry that act
the state granted to the Minneapolis
& St. Cloud Railroad company theright to connect with or adopt as "Itsown any other railroad running in- the same general direction with eitherof its main or branch lines (Sec. 3);
the right to consolidate the whole orany portion of its capital stock with
the capital of any other railroad cor-poration having the same genera"l di-
rection or location (Sec. 8); the right
to consolidate any portion of its road
and property with the franchises ofany other railroad company or anyportion thereof (Sec. 9): and the right
to consolidate the whole or any por-
tion of its lines of railroad and theProperty Pertaining thereto with the
TV? ,-' bowers, franchises, grants andcnectß of any other railroad (Sec. 12).- \u2666«si^«_l eßed by The bln and admit-
A & rf^s^. er.,that the Minneapolis
& .St, Cloud Railroad comnany wasdv«& •P.cor ate;1 under and complied"with the act of 1856 and Its amend-ments, and that it duly accented th«provisionsof the act of 1863 Immediate-*ly after its passage. Subsequent tothe year 1873 It constructed and putin operation a railroad from St. Cloudto Hinckley in the state of Minnesota.
After this railroad was constructed

IT CHANGED ITS NAME,
by permission of the legislature ofMinnesota to the Great NorthernRailway company, and it is the de-
fendant in this suit. It now ownssome, leases some and operates andcontrols all of the lines of railroad of

the Great Northern railway system.
This system comprises lines of rail-
•road which extend from \u25a0 St. Paul and
Duluth in the state of Minnesota, and
from Superior in the state of Wiscon-
sin, across the states of Minnesota,
North Dakota, Montana, Idaho and to
the towns of Everett and Seattle In
the state of Washington, with many
branch and connecting lines, but none
of these lines reach Tacoma in the
state of Washington, or Portland in
the state of Oregon, or Winnipeg in
Canada. ' - <:;\u25a0

The Northern Pacific Railroad com-pany is a corporation organized under
acts of congress, and it owns some,"
and through its receivers, controls
and operates all of the lines of railroad
of the Northern Pacific Railway sys-
tem. This system comprises lines ofrailway extending from St. Paul in
Minnesota and from Ashland in Wis-
consin, across the states of Minnesota,
North Dakota, Montana and Idaho to
Tacoma in. the state of Washington.*'
and Portland in the state of Oregon";with many branch and connecting
lines, one of which extends to Winni-
peg in Canada- The aggregate mileage
of each of these systems of railroad
is about 4,500 miles, and some of the
lines of each of these systems are
parallel to and some of them compete
with lines of the other system.

The Northern Pacific Railroad com-pany is insolvent and its road and
property are in the hands of receiv-ers who were appointed by the courts
at the instance of holders cfyoonds
which are secured by the second,
third and consolidated mortgages uo-on its property. The trustees for these
bondholders have commenced suits to
foreclose these mortgages and the re-
ceivers are in possession under ap-
pointments in these forclosure suits.
The holders of a majority of the sev-
eral classes of bonds secured by these
three mortgages have agreed with the
Great Northern Railroad company toprocure a foreclosure sale of the prop-
erty covered "by these mortgages to a
committee of these bondholders for the
benefit of all the holders of bonds
secured by said mortgages, to organ-"
ize a new corporation in which they
will cause the title to all of said
mortgaged property to be vested, sub-
ject to the lien of the first and di-
visional mortgages of the Northern
Pacific Railroad company, to cause
the new corporation to make a fair and
reasonable traffic agreement with the
defendant for an interchange of traf-
fic between the two systems, and for
the joint use of the terminal facilities
of each whenever such use is conven-
ient and economical for both, to cause
the new corporation to issue its bonds
to the amount of $100,000,000 or more,
secured by a lien upon its property,
to issue its full paid capital stock to
the amountof $100,000,000, and to cause
its stockholders to transfer to the
stockholders of the Great Northern
Railway company, or to some one for
their use, one-half of this stock.

In consideration of this agreement,
the defendant corporation has prom-
ised to enter into the traffic agree-
ment with the new corporation and to
guarantee the payment of the princi-
pal of the bonds and $6,209,008 interest
thereon annually, and it is about to
perform this promise against the de-
mand and protest of the complainant.
The complainant is the owner of 500
shares of the capital stock of the de-
fendant corporation, which is now
worth more than $62,500, and he avers
that if this agreement is performed
his
STOCK WILL BE DEPRECIATED
more than $5,000. He brings this suit
on behalf of himself and all other
stockholders similarly situated who
may join with him, and alleges that
this agreement is unlawful because it
is beyond the powers, of the corpora-
tion to make cr perform it, because
it is in violation of .chapter 29 of the
Laws of Minnesota tor 1874, which is:
"No railroad corporation, or the les-
sees, purchasers or managers of any
railroad corporation, shall consolidate
the stock, property, or franchise of
such corporation with, or lease or pur-
chase the works or franchises of, or
in any way control any other rail-
road corporation owning or having un-
der its control a parallel or compet-
ing line, nor shall any officer of
such railroad corporation act as an of-
ficer of any other railroad corporation
owning or having control of a paral-
lel or competing line; and the ques-
tion whether railroads are parallel or
competing lines shall, when demanded
by the party complainant, be decided
by a juryas in other civil issues," and
because it is violation of section 3, chap-
ter 94 of the Laws of Minnesota for
1881, which is: "No railroad corpora-
tion shall consolidate with, lease or
purchase, or in any way become owner
of, or control any other railroad cor-
poration, or any stock, franchises,
rights or property thereof, which owns
or controls a parallel or competing
line;" and he prays that the defendant. may be enjoined from taking any
steps -toward its performance.

The defendant answers that it has
ample power. to make and perform this
agreement under its charter; that the
true construction of the provisions ot
the acts of 1874 and 18S1, cited, is
that they do not amend or affect its
charter, and that, if the opposite con-
struction is adopted, they are void
in so far as they prohibit or affect
its right to make and perform this
agreement, because they are in viola-
tion of section 10, article 1, of the con-
stitution of the United States. The
complainant replies that the right to
so amend the charter of this defndant
as to prohibit the performance of this
agreement was reserved to the state
by section 17 of the act of 1856, under
which the defendant was incorporated,
and that the laws of 1874 and ISSI were
a constitutional exercise of this re-
served right.

JUDGE SANBORN'S OPINION.
Ifthere is any principle of jurisprud-

ence that is beyon dispute and discus-
sion in this nation. It is this:

An accepted act of incorporation of
a private corporation is a contract be-
tween the state and the corporation.
Any law of a state which Impairs cr
destroys a valuable franchise granted
by such an act impairs the obligation
of the contract, and is without effect,
unless, before or at the time of thepassage of the act, the state reserved
the right to enact such a law. Here
Judge Sanborn cites a long line cf ref-
erences. Continuing, he says:

This contract is three-fold: It is a
contract between the state and the
corporation, between the state and the
stockholders of the corporation, . and
between the corporation and its stock-
holders. If the corporation threatens
to do an act. beyond the powers grant-
ed to it, in violation of law and in vio-
lation of this contract, the stockhold-
ers are entitled to the mandate of the
court to prevent it, and if, as the com-plaint alleges, the performance of the
agreement which the defendant has
made with the bondholders of the
Northern Pacific Railroad company is
illegal, the complainant may success-
fullymaintain this action for an in-
junction against it.
It goes without saying that the right

to make and execute the agreement
assailed in this suit was a valuable
privilege, and if it Is included in one
of the franchises granted to the de-
fendant, that was. a valuable fran-
chise. The principle questions present-
ed in this case, therefore, are: . Was
the right to perform this agreement
granted to the defendant by its act ofincorporation- and the subsequent
amendment thereof In 1565? If chapter
29 of the Laws of Minnesota for 1874,
and section 3 of chapter 94 of the Laws
of Minnesota for 1881 were amendments
of this chapter, does either of them
prohibit the exercise of this right?
Was the right to make such an amend-
ment of the charter reserved to the
state in the charter?. Are the acts of
1874 and 1881 to be construed as amend-
ments to this charter? These ques-
tions will be considered in the order in
which they have been stated, so far as
it shall be necessary, in order to de-
termine whether or not an injunction
ought now to issue as prayed.

An agreement between railroad cor-
porations for an interchange of traffic
at connecting points, and for the joint
use cf terminal grounds and facilitieson reasonable terms

IS A LAWFUL CONTRACT.
Itis in accord with"the public policy

of the nation, and is a just and rational
method of fulfilling the requirements
of the "act to regulate commerce," ap-
proved Feb. 4, 1887. 27. Stat.. 377; Sup.
Rev. Stat., 529; United States vs
Trans-Missouri Freight Association, 10
C. C. A., 15, 78, 79. This is the charac-
ter of the trafficcontract contemplated
by the agreement here assailed.- Am-ple power to make such a contract andro pay tor It by a guarantee of the
[bonds of the new corporation wasgranted to this defendant in the gen-
eral authority to acquire such .prop-
erty as was necessary or convenientto carry into effect the object and pur-
poses of the corporation, to operate a
railroad, to become part owner or
lessee of any railroad, and to connect
with- and use any railroad running in
the same general direction as .any -of
its roads, which is found in sections 1
2, 6 and 12 of the act of 1856." Here fol-
low a number of references. Continu-ing, the court says:

But this agreement' is more than atramc contract. lt is an agreementthat the defendant shall have the traf-fic contract for itself and one-half of
the stock of the new corporation for itsshareholders in consideration of its

guarantee of the payment of the bonds
of that corporation. Does the charter
give It power to buy this stock in this
way? The amendment of its charter

I made to . and accepted by it in 1865
grants to it the unrestricted right to
consolidate with any ether railroad cor-
poration in every way in which the
legislature could conceive that such a
consolidation might be made. Special
Laws of Minnesota, 1865, eh. 4, sees. 8,
9 and 12. Section 8 gives it the power
to consolidate the whole or any por-
tion of its capital stock with the
whole or any portion of the capital
stock of any other other railroad hav-
ing the same general location or direc-
tion, or to become merged therein by
way of substitution. Section 9 gives it
the power to consolidate any portion
of its road and property with the fran-
chises of any other railroad company,
or any portion thereof; and section 12
gives it the power to consolidate the
whole or any portion of its main lines

:or branch railroad and all the rights,
powers, franchises, grants and effects
pertaining to such roads, with the
rights, powers," franchises, grants and
effects of any other railroad, either
within or without the state.

This unrestricted right to consolidate
with any other, railroad corporation in-
cludes the power to buy and destroy
the stock of that corporation and to
pay for It by the issue to its share-
holders of stock of the defendant. It
includes this power because, a consoli-
dation may be legally effected In this

\u25a0 way Morawitz 'on Corporations, sec.
MS. Ifthe defendant may buy all of
the stock of the corporation, it may
buy half of It. If it may pay for such
stock by the issue of its own stock, it
may do so by the payment of money
or by an absolute or conditional prom-
ise to pay money for it.

The agreement in question contem-
plates the purchase of half of the
stock of the new corporation, and pay-
ment for it by a conditional promise to
pay a certain amount of the debts of
that corporation if the latter fails to
do so. The whole is greater than and
includes all its parts, and in like man-
ner the right to consolidate with a cor-
poration includes a right to purchase
a part or all of its stock for the us*s of
shareholders of the purchasing Com-
pany and the right to pay for it by a
guarantee of the payment of its bonds.
There is no escape from the effect of
this proposition on the ground that
the defendant does not intend to com-
pletely consolidate with the -new cor-
poration, and hence that it has no au-
thority to exercise the powers which
it might exercise If it had that inten-
tion, nor on the ground that the new
corporation, a part of the stock of
which is to be purchased, Is yet to be
incorporated. The right to this de-
fendant was to . consolidate with any
railroad corporation, and it was not
limited by the time when or the par-
ties by whom the latter was or should
be organized.

One who was authority to sell and
convey another's land is not deprived
of his authority to make a valid agree-
ment of sale because he dees not in-
tend to convey, nor of his authority to
convey because he first makes an agree-
ment to sell in order that he mv ex-
ercise his power to convey. The steps
the defendant has agreed to take in
this case tend toward the accomplish-
ment of the purposes and objects of a
consolidation and they might all be
lawfullytaken in perfecting an actual
consolidation. Upon the principle that
the whole includes all its parts, the
nower to take them must be held to
be included in the general right to
consolidate granted by this charter. If
there could ever have been any doubt
of this proposition, it is now supported
by

JUDICIALAUTHORITY
so eminent that this court ought not to
depart from it. An exhaustive and in-
structive opinion upon this- question by
the circuit court of appeals of the Sixth
circuit will be found in Marbury vs.
Kentucky Union Land company, supra.

Does chapter 29 of the act of 1874", or
section 3 of chapter 94 of the act of
1881. in terms prohibit the performance
of this agreement, ifeither of them is
to be construed to be an amendment of
this charter? Section 3 of the act of
1881 provides that no railroad corpora-
tion shall consolidate with, lease or
purchase, or in any way become the
owner cf or control any other railroad
corporation or any stock thereof,
which owns or controls a parallel or
competing line. The new corporation,
which this agreement contemplates,
will own cr control many lines of rail-
road that are competing and some that
are parallel . with lines of the defend-
ant. The defendant proposes to. pur-
chase one-half cf the stock of this
corporation and enter into -a \u25a0 traffic
agreement with, it, and to pay therefor
by a guaranty of its bonds. It matters
not that It proposes that the stock
purchased shall be Issued to its share-
holders. The defendant railroad com-
pany buys it, and ifItdoes not propose to
own and control it, it does propose that
its owners shall own and control it,
and that is not an essential difference
in th? practical operation and effect
of the 'scheme. The conclusion is that
if section 3 of the act of 1881 is an
amendment of the defendant's charter,
the performance of this agreement falls
within Its prohibition.

Was the right to Impair or destroy
the franchise to consolidate with an-
other corporation reserved by the state
at or before the granting of the char-
ter? There was no Such reservation
unless it. is contained In section 17' of
the act of 1856, which reads: "This
act is hereby 'declared to be a public
act, and may b?< amended by any sub-
sequent legislative assembly in any
manner not destroying or impairing the
vested rights of said corporation." The
contention cf counsel for the com-
plainant that this section reserves to
the state the power to take from the
corporation all of its rights under the
charter, except those rights of property
which It has acquired by purchase, or
otherwise from parties other than the
state cannot be successfully main-
tained. Such a construction strikes
from the section the words "not de-
stroying or impairing the vested rights
of said corporation," and gives it the
effect of a reservation of the right to
amend in any manner. The rights of
property acquired from parties other
than the state could net be taken from
its stockholders without consideration
under the reservation of the unlimited
power to alter, 'amend or repeal the
charter. But the court Is forbidden to
strike from this provision of the act
the limitingclause "not destroying or
impairing the vested rights of said cor-
poration," by the familiar rule that all
the words of a law should have effect
rather than that part should parish by
construction— County vs. Morton,
68 Fed., 790; City of St. Louis vs. Lane,
110 Mo., 254, 258.

Again, a corporation has vested
rights in all the valuable franchises
granted to it by the state.

THE STATE EXCEPTED NONE

of these rights from the provision of
section 17. That provision was that
it might amend the charter in any
manner that did not, and that it
would not amend it in any manner
that did, affect any of the vested
rights of the corporation. The con-
clusive presumption from the fact that
the legislature excepted none of these
rights from this provision is that it
intended to except none, and it is not
in the . power of the court to do so.
Moreover, If this task was undertaken,
the 7 unanswerable question would im-
mediately present Itself, what rights
shall be excepted and what shall not
be.
-It is difficult to perceive, after a
patient examination of all the authori-
ties cited on , both sides of this case
and a careful consideration of the

'question, how this provision of the
contract can be held to reserve to the
state the right to pass any law which,
in the absence of this provision, would
have been in violation of section 10,
article I, of the constitution. The
plain effect of the provision is that
the state will not amend this charter
in any way that will impair or destroy
the vested rights of the corporation,
and that it may amend it in any other
way. The provision of the constitu-
tion Is that no state shall pass any
law impairing the obligation of con-
tracts. Any amendment that does not
impair a vested right of the corpora-
tion under this contract does not. im-
pair its obligation, and any amend-
ment that does Impair its obligation
necessarily impairs a vested right.—
Smith v. Atchison, T. & S. F. R. Co..
61 Fed.' 272. 275.

An application to section 17 of theordinary rules of interpretation dem-
onstrates that this is the true con-
struction of the section. One of these
rules is that the court may place itself
In the place of the contracting parties
for the. purpose of , discovering , their
intention, and that when the inten-
tion Is manifest it will control regard-
less of technical rules of construc-
tion. (A number of references cited.)

Let us apply this 1 rule. In 1819 in
the Dartmouth college case the su-
preme court had declared that the
franchise granted to the trustees of
Dartmouth college to elect their ownsuccessors was a valuable franchise
which the state of New Hamp-
shire was prohlbted \u25a0; by the con-
stitution from destroying or im-pairing. In his opinion in. that care
Mr. Justice Story had conclusively an-
swered the argument now made, by
complainant's counsel in this case—

that the only rights secured by this
section are rights of. property acquired
from parties other than the state. He
said: "A grant of franchises Is not,-
in point of principle, distinguishable,
from a grant of any other property."
4 Wheat. 684. At page 697 he said:
"Another objection growing out of and/
connected with that which we' have
been considering is, that no grants."
are within the constitutional prohibi-
tion, except such as respect property 1

in the strict sense of the term; thai;
is to say, beneficial Interests in lands,
tenements and hereditaments, *te.",*
which may be sold by the grantees
for their own benefit; and that giants,
of franchises, immunities and author-
ities not valuable to the parties, • as,property, are excluded from Its .pur-
view. No authority has been cited bo
sustain this distinction, and no reason
Is perceived to 'justify Its adoption." 7

At page 699 he said: "In respect to;
corporate franchises, they are, prop-
erly speaking, legal estates, vested w-
the corporation Itself, as soon as It.
is in esse. They are not mere nakedpowers, granted to the corporation/
but powers coupled with an Interest.,
The property of the corporation' rests
upon the possession of its franchises?
and whatever may be thought as to
the corporators, it cannot be denied
that the corporation itself has a lepra,
interest in them." And at page 701
he said: "Could the legislature' of
New Hampshire have seized the land
given by the state of Vermont to thecorporation, and appropriated it touses distinct from those intended by
the charity, against the -will of the
trustees? , This question cannot be an-
swered in the affirmative until it is
established that the legislature may
lawfully take the property of A andgive it to B; and if It could not takeaway or restrain the corporate fundsupon what pretense can it take away
or restrain the corporate franchises?
Without the franchises, the funds
could not be used for corporate pur-
poses; but without the funds the pos-session- of the franchises might still
be of inestimable value to the college,
and to the cause of religion and learn-ing."

J }_,845 ..the legislature of the state
pf Ohio had passed a general bankinglaw which required banks to .pay to
the state 6 per cent of their semi-an-
nual dividends in lieu of all other tax-es. In 1847 the State Bank of Ohio hadbeen incorporated under this law. In
ISol the legislature of Ohio had passed
a general law which required" banks
in that state to pay a larger amount
of taxes than was required by thelaw of 1845. In 1853 the supreme courtnad held that this provision of the
law of 1851 which increased the tax

WAS UNCONSTITUTIONAL,
and that the bank was not required topay the increased amount. Mr. Jus-tice McLean, in delivering the opinion
of the supreme court, had said: "Every
valuable privilege given by the char-ter, and which conduced to an accep-
tance of it and an organization under
it, is a contract which cannot bechanged by the legislature, where thepower to do is not reserved in the
charter. ' State Bank of Ohio vs.Knoop, 16 Howard, 369, 380.

*
In 1856 the legislature in the terri-tory of Minnesota convened in St.Paulmore than 200 miles from the nearestrailroad, with an area of fertile butunoccupied lands stretching to the

north and west of them so vast andso distant from the commercial cen-
ters that there was no hope of its oc-cupation or cultivation, until the pro-
ducts could be removed and the needs
of its occupants could be supplied
through railroad transportation. - In
this state of the law and of the terri-tory they represented, this legislature
sat bidding for the construction and
operation of railroads through their
territory. They offered to this railroadcompany the right to build and oper-
ate a railroad in a northerly direction
from Minneapolis, and in a southerly
direction by way of West St. Paul tolowa, and the right to connect with and
use any railroad running in the samegeneral direction as either of these
lines. Nine years passed, but no rail-
road had been built. The legislature
amended their offer and increased theirbid. In addition to all the franchisesgranted in 1856, they offered to thiscorporation In various forms, the right
to consolidate with any other railroadcorporation whatever. These offerswere accepted and became the con-
tract between the state and the com-pany. The original contract of 1856contained, and the amended contract
of 1865 carried with it, the agreement
that It might be amended by the state
in any manner not destroying or im-pairing the vested rights of the cor-
poration. . . - v.

The legislatures of some of the' states
had attempted to revoke or impair
franchises that had been granted to
corporations and had been prevented
from so doing by the decisions of thesupreme court. That court had de-
clared that every valuable privilege
given by the charter which conduced
to an acceptance of it or an organiza-
tion under it was a contract which could
not be changed by the legislature where
the power to do so was not reserved
in the charter. Mr. Justice Story had
declared that corporate franchises werelegal estates vested in the corpora-
tion itself as soon as It was in esse.
The legislature of Minnesota were of-
fering every inducement in their pow-
er to secure the operation of railroads.
What did they mean when they agreed
with this corporation that they would
not so amend Its charter as to destroy
or impair its vested rights? Thequestion carries its answer. The con-
clusion is irresistible that they meant
that they would never so amend that
charter as to impair or destroy any
franchises or rights of the corporation
which the supreme court had declared
vested as soon as it was accepted
and rested under the protection of the
constitution.

Another canon of interpretation !Is
that where the language of a con-
tract or statute is ambiguous, it must
be held to mean what it clearly ex-
presses and no strained or refined rule
of construction can be applied to any
part of it to defeat it. The natural
and

OBVIOUS MEANING
of the language contained in section
17 ls that the legislature reserved theright to amend this charter in matters
of form, procedure and in other re-
spects that would not affect the sub-
stantial rights of the corporation, and
that they made no farther reserva-
ion. Counsel for plaintiff urge as anobjection to this construction that it
leaves the rights of the state and of the
corporation just where they would
have been if section 17 had not been
enacted. This is true, but this is
where section 17 leaves these rights
when every word it contains is given
its natural and obvious meaning. This
construction makes the section de-
claratory of the law as the supreme
court had Interpreted it, and it is
not unusual for legislatures to pass
acts declaratory of the general law.
The circumstances under which theact was passed point with almost com-pelling force to the ' conclusion ' that
this section was added to define and
limit the extent of the power ofamend-
ment and to assure the corporationthat its substantial rights would notbe assailed by the territory or the
state, and in any event there is noth-ing in the act itself or in the circum-
stances surrounding its enactment to
warrant this court in repealing oil ig~!
noring both the general law and o the-,
statute which plainly declared it

Another contention of counsel for; the Icomplainant Is that section 17 should ,
be construed to read: "This act is'hereby declared. to be a public act,,*nn.limay be amended by any subsequent,
legislative assembly In any manner not'
destroying or Impairing any rights ofrsaid corporation which have been ex-ercised at the time of the amendment,'"
and they maintain that because,.the.right to consolidate with another 'cor-"poration had not been exercised bythe {

defendant, when the acts of 1874 and,1881 were passed, that right was "^ex-cepted from the saving clause of ,sec- 1
tic<n 17 and was lawfullyrestricted In
support of this proposition they cite- a'
number of authorises. ,

These authorities, however, do 'not
make this distinction or support this'"proposition. A careful and patient r ex-famination of them discloses the tact'
lv1?! '« every case, except that 7 ofBridge Copipany vs. United States, 105
United States 470, the state had prior
to or at the time of the grant of the
charter under consideration expressly
reserved to itself the unlimited power
to alter .or repeal it, and in Bridge
Company vs. United States, congress
had reserved the right to withdraw its
assent to the construction of the bridge
or to direct necessary modifications oralterations thereof, and its subsequent
action, which was suftained, simply re-quired some changes to be made in the
construction of the bridge. -• These
cases rest . upon the acknowledged
principle that when the state before or
at the time of the grant of a charter .
to a corporation expressly reserves the :
right to alter or repeal it, that reser-
vation becomes a part of.the contract
between the state and the corporation,
and the franchises ars then, by the ex-
press terms of the contract, revocable
at the will of the state. This case Is
not ruled by these authorities, because,
as we have seen, ;\u25a0 the territory and
state did not reserve the power to alteror repeal this charter, but limited its
.reservation to the power ; to amend it :
"in any manner not destroying or Im-
pairing the vested rights of said cor-poration." y .;".-. , ..
\u25a0\u25a0 - Every valuable *franchise granted ' to

this Incorporation vested In it when the
act making -the grant was accepted:
The three great franchises granted
were the franchises to build a railroad,
ito operate a railroad, and to consoli-date with another railroad corporation.
The chief value of every franchise Is
in Its present or future use. It derives
little value from the : past Section 17was In effect a covenant against any
amendment that would impair any
vested right of this corporation. Can
it be successfully maintained that the
right to a franchise Is never a vestedright until the franchise ls used? Has
a railroad corporation after acceptance
of Its charter and organization no vest-
ed right to condemn land for its road
'Until Ithas condemned some, no vestedright to build its road until It has built
some, no vested right to run its engines
and cars until It has run some, no
vested right to collect tolls until it has
collected some, and no vested right to
consolidate with another corporation
(Where the franchise Is granted in the
charter), until it has consolidated with
one? These questions

CARRY THEIR ANSWERS.
There is no distinction in reason or In

the authorities between the right to a
franchise that has been, and the right
to one that has not been used, before
the latter Is forfeited for non-user.

The legal presumption is that each
of the valuable franchises granted in
a charter formed a part of the con-
sideration for its acceptance and the
investment of capital in the stock of
the" corporation, and as it is impossible
to determine which of them formed
the chief inducement, the right to
those exercised first and the right to
those used last vest alike in the cor-
poration as soon as the grant which
gives them is accepted, and they are all
equally protected by the constitutional
inhibition to impair the obligation of
the contract both before and after they
are used. Pablo Sal a vs. New Orleans,
2 Woods, 188, and Zlmmer vs. State, 30
Ark., 677, are cases in which rights to
franchises that had never been . exer-
cised at all were held to be vested
rights, and state legislation which at-
tempted to impair these franchises be-
fore they were exercised was held to be
in violation of the constitutional pro-
hibition. And alj cases of this class,
from the Dartmouth college case! down,
were necessarily cases In which state
legislation attempted to impair the
value of those portions of the fran-
chises that had not been used, the value
of their use In the future and not in the
past.

In Pablo Sala vs. New Orleans, supra,
the franch for the city to issue
bonds to pay for the waterworks,
which was contained in the charter of
the waterworks company, was impaired
by onerous restrictions before it was
exercised, and the act which restricted
it was held? to be ineffective. In Zim-
mer vs. State, the state of Arkansas
attempted to impair by a subsequent
constitution the franchise of a railroad
corporation to consolidate with another
before that franchise had been exer-
cised, but the supreme court of that
state held that this franchise could
neither be withdrawn nor impaired by
.either a law or a constitution of the
state. A franchise to consolidate with
another corporation is incorporeal and
intangible, but it is property and often
valuable property. Such a franchise
cannot be taken for public use without
condemnation and the payment of just
compensation. Wilmington Railroad
vs. Reid, 13 Wall. Montgomery
County vs. Bridge Company, 110 Perm.
St., 54, 38; Monongahela Navigation
Company vs. United States, 140 U. S.,
312, 341.

In the last cited, Mr. Justice Brewer,
delivering the opinion of the supreme
court, and speaking of the franchise of
the navigation company to take tolls,
said: "The franchise is a vested right.
The state has power to grant it. It
may retake it, as it may take other
private property, for public uses, upon
the payment of just compensation. A
like, though a superior power, exists
in the national government. It may
take it for public purposes, and take it
even against the will of the state; but
It can no more take the franchise
which the state has given than it can
any private property belonging to an
individual." This is the last expression
of the supreme court on this question
and it must conclude this discussion.
The supreme court

IS THE FINAL, ARBITER
upon all the 7 questions that have
been considered in this case. Its
decisions are binding upon this court,
and whenever that court has decided
a question that is afterwards pre-
sented here, it is the primary duty

of this court to conform to that de-
cision. Unless the opinions of the
supreme court that have been cited
have been misread and their pur-
port has 'been, misconceived they

have decided every question that has
.been considered here and left this
court no power or duty but to fol-
low those decisions. Unless the de-
cisions of the supreme court from
the Dartmouth college case in 1819
to the case of the navigation com-
pany in 1892 are to be disregarded,
the franchise to consolidate with an-
other railroad corporation was a
vested right of this defendant from
the time of the acceptance of its
grant, and any law of a state which
impaired that right was ineffectual,

unless the power so to do was re-
versed by the legislature before or
at the time of the grant.

The legislature of Minnesota not
only failed to reserve any such right,

but in effect it contracted that the

state would not impair any of the
vested rights of the corporation by
any amendment of the charter. If
chapter 29 of the laws of 1874 and

section 3 of chapter 94 of the laws
of 1881 are to be construed to be
amendments of this charter, they

restrict and impair the right of this
defendant to consolidate with any

other railroad company and to that
extent they are ineffective

A single question remains. It is
whether or not chapter 29 of the
laws of 1874 and section 3 of chapter

94 of the laws of 1881 should be con-
strued to be' amendments- of the
charter of the defendant. But it is
unnecessary to determine that ques-
tion in order to decide this prelimi-
nary motion. Ifthey should be con-

sidered to be amendments of that
chapter, they are ineffective for the
reasons that have been stated, and
if they should- not be deemed to be
amendments of that chapter, they

leave it unaffected and the right to
i consolidate' unrestricted. In either

event the agreement assailed in this
case is not illegal on account of
these statutes. For this reason this
question will not now be considered,
and the motion for the preliminary
injunction will be denied."

Runaway on Fourth Street.

Henry Bueger, a saloonkeeper, of 203
West Third street, left his horse un-
hitched on Fourth . street before the
court house yesterday afternoon. The
animal shortly started up Fourth
street at a brisk gallop. Just beyond
St. Peter street he ran into the family
carriage of C. P. Noyes, which had-
halted near the sidewalk. The carriage
was slightly damaged, but not over-
turned- Miss Noyes, the only occu-
pant, was scarcely frightened. The
horse here broke away from the light
buggy to which he had been attached
and- disappeared |in the direction of
the Seven corners. . The buggy was
wrecked. ' yy

Charged With- Shop Lifting.

Rosie A. Charbonneau, aged thirty-
seven, residing on Colorado street, was
arrested yesterday on complaint of
Schuneman & Evans for alleged shop-
lifting. When Mrs. Charbonneau's
shopping bag was examined by Officer.
Pat Murnane he found therein a hand-
kerchief, said to have been taken from
the. complaining firm. There was also
a "; woman's • toque and a. package ; of
tea. The former was claimed by the
Golden Rule, the latter by Yerxa &
Co., and were Identified by the address
upon the paper in which they were
wrapped. ''"'".'"•" \:<"H

«Doii>» Hurry.»J

*: The Wisconsin C?n*ral fain hereto-
fore leaving St. jPaul, at 6:50 p. m. will,
en and afte**, •"\u25a0•-ndav, Sept. 15, leave at
7:40 p. m. for Chicago, Milwaukee and
Intermediate points-

a

Cash Prices!
Lakes' New Fall Styles Vici Kid Boots, -7, £at i. 50, $2. 50 and. ;........ ........

_§# $3.00
These shoes in eight styles of lasts. The style of the goods] the quality and price

willplease you. rf.'^:^/: *rhf: '.'-

Boys' and Girls' School Shoes.
Boys' Good Heavy Sole Lace Shoes, sizes 11 to s^. You never did, and i- ~can't today, buy these for less than $ 1. 50. Our price . . ; . . . ........ 9 (00

3 pairs the limit to a family. -' .
.........

Other styles in Needle and Narrow Square Toe, - £New and Stylish . . $1.75- $2.25 and $2.5 S
Mens French Calf Hand-Welt Shoes, 4%New Fall Styles.,... ;.. $4.00 and $s*°°
Men's Patent Leather ,3 .:. &

:S?M
'95 Fall 5ty1e5......................... ... $5.00

Men's English Enamel, a
Heavy 501e............. - ................. $5.00

Men's Heavy Sole £
Lace Shoes _

.$1.50 and $2.00

OVERGAttERS .. 50c? 75c and $1.00OVERGAITERS 50c? 75c and $1.00
CAREFUL AND PROMPT ATTENTION TO MAIL ORDERS.

F
_
T

We run the only custom shop in the Northwest where Fine Shoes are made to

Lovering Shoe Company .
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Few countries have produced
more famous personages in the music
world than has the two rugged little
ones which occupy the Scandina-
vian peninsula. In the realm of
tone they are truly great, for they
number among their gifted sons and
daughters such names as Jenny
Lind, Ole Bull, Neils Gade, Edward
Greig, Soderman and Kjerulf. Nor
is the music of the country confined
to its great musicians, but it is rich
in folk song as well, many of which
have been put in an abiding orm by
the noted musicians. .

Under the title of "Songs From the
North," Valborg Hovind Stub, of
Minneapolis, has collected and put
into permanent form a fine edition of
Scandinavian songs, the first vol-
ume of which is now out. In this
work he has had the assistance of
Aubertine Woodward Moore (Auber
Forestier), who has furnished excel-
lent English texts forthe songs. The
volume is dedicated to the memory
of Jenny Lind, a splendid portrait of
whom adorns the book. There is
also a splendid group picture of
some of the famous Scandinavian
musicians in the book. ' In -his intro-
duction the author, Mr. Stub, says:
"I have so rich a field to draw from
that the work cannot possibly con-
tain all that I should like to pre-
sent to the public"— be has made
selections and has done it well. In
the volume and preceding are ac-
curate and interesting sketches of
the composers whose songs are pre-
sented. The work is a valuable one
and fills a place that has not yet

been attempted, that of compiling a
desirable collection . of the North-
land songs, , and the. compiler has
done it well. The volume is pub-

lished by the Paul A. Schmitt Pub-
lishing company, of Minneapolis, and
is an excellent piece of press work.

*- * *
The Chicago Marine band, which |

will be heard in concert at the Grand
Sunday afternoon, Sept. 29, is an act-
ual marine affair, as It.was organized
for the Illinois Naval militia which
took charge of the great battleship
exhibited at the world's fair. It hap-
pened that T. P. Brooke was secured
for conductor, and that talented mu-
sician made the band play |so well
that It caused a great sensation, and
quickly rose so far jabove the militia
in public Interest as to become one of
the great institutions of Chicago. It
seems . that Brooke has . struck a new

. lead in this line and produced some
musical effects that are novel and
truly wonderful. It Is claimed that
for popular music this band has no
equal, and what is of the utmost im-
portance to its managers, the band
has proved largely profitable from
the first. It caught the fancy of Chi-
cago's concert patronage to such an
extent that sittings at most of the
concerts were absolute luxuries, and
In some instances people were turned
away unable to get even admission. ,
Chicago is anxious to have the out- j

I side world hear - this favorite 'band, !
hence the : present short tour which I
will be given previous to the regular I
season I of \ concerts to commence in 'Chicago In November, for a run of j
twenty weeks.

* » «
Miss Clara Williams will be given

a benefit concert, at the . First 'Baptist
church, -Minneapolis, Wednesday, the
18th. Miss 'Williams \u25a0Is the pupil of
the great vocal teacher.; RauJegger,
and has won many medals jat j the
Academy of Music, delighting the
most musical .London societies, and
amazing the audiences - of - the , great
English metropolis by her splendid

performances as soloist in St. John
the Baptist, Creation, Messiah and
other oratorios.

* * *
The manager of Ovide Musin, the

great violinist, writes privately to one
of the leading members of Park church
of this city, where Musin is to appear
in concert Monday evening, Sept, 23:
"Mr. Musin is in splendid condition,
and is playing more magnificently
than ever before. He gave fourteen
recitals in Mexico City recently with
enormous success." Already much in-
terest is expressed throughout the
city concerning the exceptionally fine
concert which is promised here on the
date named. " .' .*

Emile Onet, a tenor of considerable
renown, who has but recently come
to St, Paul, has been added to the
programme by special request, and
will be heard for the flrst time pub-
liclyon that evening.

Annie Louise Musin, a soprano of
great range and marvelous flexibility
of voice, and Edw. Scharf, a pianist,
who has won the highest praise from
severe critics in Europe and America,
make up a remarkably strong com-
pany.

* * St

Marsick, the celebrated violinist.who
will arrive in New York next month",
gave a recital on the 31st of August
at St, Peter's cathedral in Geneva,
Switzerland. The cathedral was
crowded with an enthusiastic au-
dience and the recital was another
triumph for the great artist.

Marsick's playing is said to be dis-
tinguished above that of all violin-
ists for exquisitely delicate phrasing
and poetic feeling, marked at the
same time with wonderful fire and
power.

* * *The music service at the Park Con-gregational church will be:
Morning service—

Anthem. -V.V* Hartford"Ponder My Words, O Lord"—
viv": ..T m ,- „ TT

Choir Response
"I Will Call Upon Thee."

Gloria Patri.
Anthem.... .... Garrett"Prepare You the Way of the Lord "Evening services-
Anthem ...^.....^y.. ..Valley Roberts"Show Me Thy Ways, O Lord"—

Quartette (unaccompanied)
"Teach Us to Pray."» »': » "

LOCAL, MUSICAL NOTES.
The picture presumed in the music

hea-. tod-iy is that of Henry Woolson
.Mc-.'Se, author of "Wang," "Panjan-
drum" and 'Ciiidfiolla at Schcci." a
New -Englander by birth and thor-oughly artistic in every instincts Mr
Morse started , out as an artist andwas a pupil of William Hunt for twoyears, after which he went to Paris,
studying for two years or more with
noted French artists. Abandoning his
artistic work owing to family oppo-
sition he turned his attention to mu-
sic with pronounced success.

The FrauncOior, under the directionof Charles A. Filler, will hold Its firstmeeting on Tuesday afternoon atFord s, when the season's work will
be resumed. The chorus will sing thisseason German and English four-part
songs, with and without accompani-
ment. Mra Dr.- Stamm,- the secretarywill receive all new applications formembership. : .

Oct. 1 Emile Ober-Hoffer will leave
his position as choir master of St
John's church, this city, to accept asimilar, position in the Church of the

Mra. Wins-low's Soothing Syrup
Is an OLD and WELL TRIED REM-
EDY", and for over FIFTY YEARS has
been used by millions of mothers for
their CHILDREN while CUTTING
TEETH with perfect success. .It
soothes the child, softens the gums,
reduces inflammation, allays all pain,
cures wind, colic. Is very .pleasant to
the taste, and is the best remedy for
diarrhoea. Sold by druggists In every
part of the world. PRICE TWENTY-
FIVE CENTS A BOTTLE. Be sure
and ask \u25a0 or MRS. WINSLOW'SSOOTHING SYRUP and take no otherkind, as mothers will find It the Best
Medicine to . use - durioir ? tha teething
•period. ?©&»*T'7K«y!J*Jiy!!B___l

Ascension, Minneapolis, the posltlofe
made vacant by the resignation of MBk
Baldwin. Mr. O!»ir-Hoffer will be at
his studio in: this* city two days of ea~^
week.

Miss Leila Hirsch, of Memphis
Term., is the guest of Mrs. Wood, ofr
College avenue, for a few weeks pric*
to her return South. Miss Hirsch ha*
a contralto voice of great richness axis
colorative qualities, which has deligLrt
ed her friends during her visit here.

Miss Eva Alcott has returned frc*^an extended trip East, and will re*
sume her work at her studio in th*
Chamber of Commerce tomorrow.

Jamea Blakie, Christ church's recant
choir master, who has been spending
the summer in England, expects to re-
turn to St. Paul about Sept 20.

Mr. Tltcomb is hard at work again
after an enjoyable tour abroad, in

-which ho saw and heard many delight-
ful things.

Miss Nellie Hope will during the fallseason go to Chicago once a week,
where she is taking a special line of
work.

Miss Leila Breed will spend twodays of each week at a studio which
she has opened in Minneapolis.

Miss Augusta Wicklund has returned
from a fortnight's vacation spent in
New York and Boston.

Crashing the Socialists.
NEW YORK, Sept. 14.— Berlin spe-

cial says the government has decided
to expel all foreign socialists from the
country. The Boersen Zeitung pre-
dicts the advent of a military dictator-

GOLDEN—
-«M-lEDICAL-»-- DISCOVERY.

This invention of Dr. R. V. Pierce,
chief consulting physician to the Inva-
lids' Hotel and Surgical Institute, at
Buffalo, N. V., has, during the past
thirty years, made a record in the cure
of bronchial, throat and lung diseases
that fairly entitles itto out-rank all other
advertised remedies for these affections.
Especially has it maniiested its potency
in curing consumptio_«f the lungs. Not
every case, but we believe >

Fully 98 -Per tCent.
of all cases of consumption, in all its
earlier stages, are cured by Dr. Pierces
Golden Medical Discovery, even after
the disease has progressed so far as to
induce repeated bleedings from the
lungs, severe lingering cough with co-
pious expectoration and extreme ema-
ciation and weakness.

Do you doubt that hundreds of such
cases reported to us as cured by '* Gold-
en Medical Discovery " were genuine
cases of that dread and fatal disease
You need not take our word for it- They
have, in nearly every instance, been so
pronounced by the best and most ex.
perienced home physicians, who have
no interest whatever in misrepresent-
ing them, and who were often strongly
prejudiced and advised against a trial
of "Golden Medical Discovery," but
who have been forced to confess that
it surpasses, in curative power over this
fatal malady, all other medicines with
which they are acquainted. Nasty cod-

, liver oil and its filthy "emulsions" and
mixtures, had been tried in nearly all
these cases and had either utterly failed
to benefit, or had only seemed to benefit
a little for a short time. Extract of
malt, whiskey, and various preparations
of the hypophosphites had also been
faithfully tried in vain. The photo-
graphs of a large number of those cured
of consumption, bronchitis, lingering
coughs, asthma, chronic nasal catarrh
and kindred maladies, have been skill-
fully reproduced in a book of 160 pages
which will be mailed to yon, on receipt
of address and six cents in stamps. Youcan then write those cured and learn
their experience. Address for the Book,
Dr. R. V. Pierce, Buffalo, N. Y.

DR. FELLER,
780 E. Seventh St: St. Paul Minn

Speedily cures all private, nervous,
chronic and blood and skin diseases of
both sexes, without iuo use of mercury
or hindrance from business. NO
CURE, NO PAY. Private diseases,
and all old, lirgering cases where the
blood has become poisoned, causing ul-
cers, blotches, sore throat and mouth.pains In the head and bones, and alldiseases of the kidneys and bladder are

• cured for life. Men ofall ages who are
I suffering; from the result of. youthful
j indiscretion -\u25a0 or excesses of mature
j ears, producing nervousness,' Indiges-

tion, constipation, loss of memory, etc.,, are thoroughly and permanently cured.
• Dr. Feller, who has had many years'

| of experience In this specialty, is a
graduate from one of the leading med-
ical colleges of the country. He ha*

| never, failed in curing any cases that
; he has undertaken. Cases and corre-
< spondence sacredly confidential. Call! or write for. list of questions. Medl.
i cine sent by mail and express every*
I where free from risk and exposure.


