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If the decision of Judge Kelly in
the celebrated injunction suit against j
the Great Northern stands the test I
before the higher courts, there will !
be no consolidation of the Great
Northern and Northern Pacific. The ;
decision was filed yesterday, and is j
directly at variance with the de- i

cision of Judge Sanborn in the Pear-
sail injunction suit, in which exactly \u25a0

the same issues were tried in the !
United States circuit court some
time go. |

Judge Kelly's decision shows that i

he has given deep thought to the
questions raised, and no one who ,
knows the man will doubt the sin- '
cerity with which he expresses his ;
convictions. He -goes into every de- .
tail of the case, and holds against |
the proposed consolidation on every j
point. - "While the decision is ren- *

dered on a motion for a preliminary j
injunction only, which is granted, it
practically settles the case as far as •

the lower court is concerned. !
Judge Kelly holds that the pro-1

posed traffic arrangement is in fact |
a consolidation of parallel and com- j
peting lines, and therefore such a ;

traffic arrangement is contrary to |

public policy and the laws of 1874 i
and 1881. He holds further that the J
charter of the company does not give .
it the right to make such an arrange-
ment, and that if it did, that right

was taken away by the subsequent !
legislation.

The question is of such great in-

terest to the people of the Northwest
that the Globe prints in full de-
cision and memorandum, in which
Judge Kelly sets forth his reasons
for deciding as he does. He says:

TEXT OF THE DECISION.
The decision and memorandum fol-

low:
This cause came before the court

upon the motion of the attorney gen-
eral, upon the summons and complaint
and the affidavit of the Hon. H. W.
Childs, accompanying the notice of
said motion, for ah order of the court
directing that a writ of Injunction
issue herein to restrain, pending, the
determination of this action, the said
defendant above named, its officers,
directors, agents, servants and attor-
neys, from in any manner or form
bringing into, consummating or affect-
ing the agreement or arrangement re-
ferred to in the complaint in this ac-
tion, or from in any manner consoli-
dating with the Northern Pacific Rail-
road company, as referred to in the .
complaint In this action; and said
motion was heard orally upon said
summons and complaint, the answer :
to defendant thereto and the affidavit
aforesaid, on the. 7th. Bth. 9th and 10th
days of October, A. D. 1595, and there-

after, and on Oct. 25, submitted finally
on briefs; and the court having beard
the argument of the Hon. 11. W. Childs,
the attorney general, In behalf of the:
plaintiff and for said motion, and the
Hon. C. K. Davis, of counsel, M. D.
Grover, Esq., C. A. Severance, Esq..
and E. P. Sanborn, Esq., attorneys

for defendant, contra, and navlng duly
considered tne same, and the court
being now fully advised, it is '

Ordered, that said motion be, and the
same is hereby granted. Let the writ
of injunction issue, as prayed in said
motion papers and in said complaint.

Dated at St. Paul, Minn., Nov. ll),
1895. —William Louis Kelly,

District Judge,

MEMORANDUM.
The questions decided here are the

same Involved in a similar motion in
Pearsall vs. Great Northern Railway
Company, pending in the United States
circuit court for the district of Min-
nesota, and decided Sept. 14, 1895, by
Sanborn, J. If I could conscientiously

concur in that decision now before
me, I would cay so without regard to
consequences, and also without note
or comment, because the learned judge
In his opinion has said all that can he
to support his conclusions. But I
cannot agree with him, either in his
minor premises necessary to support
bis ruling, or in .the ultimate ruling
Itself. For this reason and because
this matter involves such momentous
consequences— private property, mill-
ions of dollars in value, and public
rights which cannot be estimated—!
deem it a duty to state as clearly and
fully aa 1 can my reasons for this de-
cision. "-*\u25a0:'•

The defendant derives whatever
franchises, rights or privileges it has,
so far as is necessary to be considered,
from the following legislative acts:

First— act to incorporate the
Minneapolis & St. Louis Railroad com-
pany," approved March 1, 1856, passed
by the legislative assembly of the ter-
ritory of Minnesota (S. L. 1855, c. 160).

Second— An act of the- state legislat-
ure of Feb. 23, 1864 (S. L. 1864, c. 5),
amending the act of 1856.

Third—An act to amend the act of
1856,- above stated, and to repeal cer-
tain parts of the act of 1864, approved
Feb. 28, 1865 (S. L. 1885, c.4).

The substance and history of these
acts are as follows: The original act

of 1856 conferred the usual powers to
be a corporation, issue stock, build
and operate railroads, acquire right
of way, etc., condemn lands therefor,
and cross highways and -navigable
streams. The loads authorized by said-
act to be constructed' were, one from
Minneapolis to St. Cloud; "also a main
line of road via Mille Lacs to a point
at or near the mouth of the St. Louis
river," no starting point being des-
ignated; and a branch from Minne-
apolis to the lowa line.

The first section of this act named
in the usual way the promoters of the.
enterprise, and made these gentlemen
"a body politic and corporate," and
they were required by section 12 to
"complete and equip at least one track
from Minneapolis and St. Cloud with-
in seven years" from the time the
act took effect. .....

' The original act of 1856, by section 13,
reserved to the state the

POWER OF AMENDMENT,
under certain conditions.under certain conditions.

In 1864, the Minneapolis & St. Cloud
Railroad company, as represented by
the Incorporators named in the orig-
inal act. having failed to construct any
part of its line from Minneapolis to
St. Cloud, as required by said section
12, the legislature passed an act to
amend the act of March 1, 1856
(S. L. 1864, c. 5), wherein were named
different incorporators (section 1), and
whereby, in section 2, the company
was authorized to build its road "from
St. Cloud to the navigable waters of
Lake Superior," thus changing the
original act radically and the defect
as to the initial point of the Lake
Superior section of the road. This act
was to be accepted by the new in-
corporators within six months. The
company was also empowerd to build
a branch road from St. Cloud to the
Minnesota river. Section 4 of the act
of 1864 reads:

"And be it further enacted, that
the said 'act to incorporate the Mm
neapolis & St. Cloud Railroad com-
pany,' is hereby declared to be in full
force and effect, except so far as the
same is repealed or modified by this

i act."
! In 1863 the legislature of Minnesota

passed an "act to amend an act * *• to incorporate the Minneapolis &
St. Cloud Railroad company," ap-

' proved March 1, 1856; and to repeal
i certain portions of an act amending

the charter of said company, passed
Feb. 23. 1864.

This last act, after reciting the
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We have just received 100 Long Cloaks,

34 to 40 inches long, in the swellest cloths

(heavy, for THIS country), made .with wide,

loose box fronts and storm collars. .

There are very few NEW Cloaks of this
kind in any of the Cloak Departments, as they
all have goods from last year. We have noth-
ing from last year, and so are able to give you
goods just made up and in the highest of pres-
ent styles, and as cheap as others will price
their tight-fitting Cloaks carried from last year.

As the real cold weather comes the prevailing
short jackets won't be warm enough for every-
body, and such of you as need a real Winter
Wrap better see these goods. Prices, $10.00,

5. 00, $20.00 and $25.00. Goods sent on

approval to the country.

NOVELTY JACKETS
for city trade. We have just got in several
hundred very swell new things in Jackets —
cloths and patterns not before shown this sea-
son, and to be found nowhere else in the two
cities. Beautiful Cloaks, full silk lined at
$10.00. Another line, heavy, rough goods,
fancy silklined at $12.50 and $15.00. Re-
ductions in large lines of our swell Jackets. In
buying a Cloak nowadays, style and fit are what
count, and you will surely be sorry if you buy
hastily a Cloak at a supposed cut price that
afterwards you find don't fit or look pretty.
Cloth Cloaks now are bought more on their
style and nobbiness than on intrinsic worth.
The streets are full of ill-fitting, clumsy Jackets,
not cheap at any price. We have none of
that kind. • „

RANSOM & HORTON.

passage of- the original act of 1856,
the organization under if) of the in-
corporators named, the ' passage with-
out their consent of the act of Feb. 23,
1864, whereby other Incorporators are.
named, and the failure of these in-
corporators to organize within six
months as required, repealed' the first
and third sections of the act of 1804,
and re-enacted the first section or the
act of 18*6, and also the twelfth section
In a modified form. It also added sev-
eral other sections to the charter,
which will be fully noticed hereafter.
This act of 1865 did not contain any
express reservation of the right to
amend in the future.

The corporation formed . under the
act of 1856 was somehow, kept alive,
and on Sept. 16, 1889, its name by proper
authority was changed to the Great
Northern Railway company, the de-
fendant. In this action the defendant
claims! the right to do what in its
answer it says It proposes with refer-
ence to the Northern Pacific Railroad'
company, under these legislative acts.

The question therefore arises: (1),
Is such agreement or arrangement
lawful? and (2), la it authorized by
the defendant's character, either in
express terms or by implication? And
that Involves the construction or con-
sideration of thel acts of March 1, 1856,
Feb. 23, 1864, Feb. 28, 1865, already re-
ferred to, and also the General Laws
of 1858, c. 70, section 21; General Laws
of 1874, c. 29, section 1; General Laws
of 1881, c. 94, sections 1, 2 and 3.

IS IT LAWFUL?
19 the proposed contract lawful as

a traffic agreement?
The answer is carefully worded, pos-

sibly to avoid) tho effect of a broader
answer made in the Pearsall case. But
this motion places before me part of
the pleading in that case, by the affi-
davit of the attorney general, which is
not controverted. Besides, the court
has a right to look to the substance of
things, and no mere use of words
where the real Interest Is apparent
should be permitted to obscure that in-
tent. -:•-.;

The situation is this in a nutshell:
The defendant corporation, principally
as the lessee for 9**!) years of the St.
Paul, Minneapolis &Manitoba Railway
company, operates lines of railway
from St. Paul and Minneapolis west to
Everett, on Puget Sound, in the state
of Washington. It has connections
with Duluth and Superior, and by
branches north and south of its main
line it reaches and crosses many im-
portant centers of population in Min-
nesota, lowa, North and South Dakota,
Montana, Wyoming, Oregon and Wash-
ington. The aggregate length of de-
fendant's railroads, passing thus
through the most productive and won-
derful portions of the United States,
aggregates nearly 4,500 miles.

Starting from the same cities, with
lines connecting with Lake Superior,
the Northern Pacific Railroad company
owns a system of railway traversing
all these states (except Iowa) and ter-
minating at the city of Portland, Or.,
nearly 4,500 miles of rail. One of its
branches also reaches Winnipeg, in
Manitoba. y ; f •:>\u25a0--\u25a0

These two great transcontinental sys-
tems are in every sense competing, and,
in many cases, parallel.

The defendant company has a paid-up
capital stock of $25,C00,000, and is pros-
perous; at least that is the legitimate
inference to be drawn from what it
proposes in this case. The Northern
Pacific company, on the other hand, is
burdened with debt, insolvent, in the
hands of a receiver (or, to speak more
accurately, of several receivers). Its
stock outstanding amounts to over $80,-
--000,000, and its bonded debt, secured by
mortgages, in round numbers, over
$118,000,000. . Most of these mortgages
arc in process of foreclosure.

The answer sets out in detail wherein
itwould be of

GREAT ADVANTAGE
to the defendant could it acquire
the right to bill and route its
traffic, both passenger and freight,
from points on Its line, by way
of convenient Junction or connect-
ing points on the line of the Northern
Pacific company, now existing or here-
after to be constructed, to Winnipeg,
Tacoma, Portland and all points in tha
different states through which the line
of the Northern Pacific railroad ex-
tends, and which points are not

reached by the line of the defendant,"
with just and lawful agreement be-
tween the companies for mutual inter-
change of cars and traffic, and the
right to defendant foruse of depots and
terminal facilities of the said Northern
Pacific company at Spokane Falls and
other points, and other mutual rights
of trackage when lines are so near as
to be used for double tracks, thereby
saving the- defendant very great ex-
pense to acquire these advantages oth-
erwise; and, as defendant claims, to
the great benefit of the general public

An inspection of the map of the re-spective railway systems shows these
arrangements might be made advan-
tageously to defendant; and it goes
without argument that any reasonable
arrangement between railroads— even
rival and competing lines— to mutually
"bill and route" traffic, both passenger
and freight, over their respective lines,
is proper and commendable, for the
obvious reason that such arrangement,
when reasonable, facilitates travel and
freightage. But is it a mere traffic
agreement? The character of the con-
tract is net changed by the pleader
when it Is described as "fair and law-
ful," for equivalent words, because it
must be borne in mind that this is amere conclusion, from any point of
view, entirely erroneous' should the
court fail to find authority In defend-
ant's charter to enter Into such agree-
ment; for corporations have such pow-
ers only as the act creating them con-
fers, and are confined to the exerciseof powers expressly granted, and such
incidental powers as are necessary tocarry into effect those specifically con-ferred.

The proposed agreement is set out in
the answer, and, in substance, is as
follows: Certain mortgages covering
all the railway property and franchise's
of the Northern Pacific Ralroad com-pany, Including its franchise to be acorporation, are to be foreclosed, theproperty sold, bid in by a committee
of bondholders or their agents, for thebenefit of all the bondholders securedby said foreclosed mortgages. They
shall hereafter reorganize said "rail-road, franchises and property as anew corporation," and then issue the«t?r&anized comPany's bends "in $100,-- or over, and its full paid capital
stock of $100,000,000." Such reorganized
company shall contract with defend-ant, granting and securing to defend-ant all the rights and privileges men-tioned in the answer, and hereinbeforebroadly stated.

To induce this agreement the
ANSWER ALLEGES

(a) To secure the bondholders of
such reorganized company against pos-
sible loss which may result from such
traffic arrangement, and in considera-tion thereof, this defendant is to guar-
antee, for the benefit of the holders ofsuch stock, the payment of the prin-
cipal thereof, together with interestthereon, to an amount in the aggre-
gate of such Interest guarantee uponsaid, bonds and upon all securities is-
sued by said reorganized company, notto exceed $6,200,000 per year, which
guarantee shall, if required bysaid reorganized company, bewritten and executed upon the backof each of said bonds. Such guarantee
however, Is to be executed only upon
condition that the stockholders of suchreorganized company shall transfer tothe stockholders of the defendant, or
to some person in trust for them, one-
half of the fully paid capital stock ofsuch reorganized company. -. .

"(b) Or it is proposed to consolidatesome portion of the capital stock ofsaid reorganized company, and, as ameans to that end, to acquire someportion of the stock of the said re-organized company and to guarantee
the payment of the principal and In-
terest of the bonds or securities to be
issued by the said reorganizeu com-pany to Che maximum amount afore-
said. . •

"Defendant admits that it claims theright to enter Into the traffic agree-
ment and to guarantee the payment
of the principal and Interest of the
bonds and securities of the reorganized
company upon the terms and condi-tions above stated, under and pursuant
to the provisions of its charter and
the acts under which it was organized
It also claims the right under Its saidcharter and laws to consolidate Its
stock with the stock of such reorgan-
ized company and to acquire the own-
ership of a portion of the stock of saidreorganized company, as above al-
leged." - /:.f.-y

The portion of the answer above
quoted marked "b" and commencing
with "or it is proposed," etc., except
it be an admission of intent to consoli-
date, is not a denial, nor an intelligible
affirmation. I assume the proposed
contract to be plainly pleaded in the
preceding paragraphs.
I have no hesitation in holding, and

do hold, first, that the lines of railway
within Minnesota now owned and con-
trolled by the Northern Pacific Rail-
road company, and those now operated
and controlled by the defendant, Great
Northern Railway company, are, in
the sense of the statute Maws of the
state of Minnesota, parallel and com-
peting lines of railway. This Is prac-
ticallyadmitted in.the pleadings. -.

Second— this so-called traffic

arrangement, while colorable as a con-
tract for exchanges between the par-'
ties thereto of facilities for traffic and 4
travel over their several lines of rail-
way, Ms,,' In fact,, a scheme for the con-
solidation of these two great rival rail-
way systems, whereby the Northern
Pacific Railroad company, as reorgan-
ized, and all the lines of railway*'now
or hereafter owned by It, and all*now
In the hands of Its receivers, shall, af-
ter said arrangement or agreement Is
carried out, pass under the power of
and be wholly controlled by the de-
fendant" the Great Northern Railway
company. r . _
7No decided cases bearing on this
question need be cited, but State vs.
Vanderbilt, 37 Ohio, eh. 590, and L. &
N. R. R. Co. vs. Com'th (Ky.), 31 S. W.
R. 475, are instructive. Simply the
APPLICATION OP COMMON SENSE
In the light of common experience to
this proposal Is all that is necessary to
determine Its real meaning. Corpora-
tions are governed by the stockholders,
shares of stock .-.vote; the majority
rules. How long does any sane man
suppose the Great Northern company,
or Its stockholders, after It or they get
control of exactly one-half of the stock
of the reorganized Northern Pacific
will.remain without full and absolute
control of this company? Is It idle to
suppose any:, other. Intent or conclu-
sion? And would the Great Northern
go under these heavy bonds for a
mere traffic contract? •

Nor will it do to say that (there Is
no law to prevent the stockholders of
the Great Northern company as indi-
viduals buying a controlling Interest in
tho *Northern Pacific company. That
question is not here. Whatever Is pro-
posed to be dlone is proposed by the de-
fendant corporation. The corporation
pays the consideration and the corpo-

.ration receives the benefit, it is imma-
terial under whose name it acts. When
the court is called upon to deal with
the Individual stockholders of defend-
ant, it will deal with them as fearlessly
and as fairly as it deals now with the
corporation. "Sufficient unto the day
is the evil thereof."

And third, that the contract or so-
called traffic arrangement, as appears
from the complaint, answers and mov-
ing papers herein. Is a consolidation of
said lines of railway, and is contrary

to the public policy of the state of Min-
nesota, as such policy has always ex-
isted and been known, and Is expressly
prohibited and forbidden by chap. 29,
sec. 1, General Laws 1874. and chap. 94,
General Laws 1881, which said laws
read as follows:

"Section. 1. No railroad corporation,
or the lessees, purchasers or managers
of any railroad corporation, shall con-
solidate the stock, property or fran-
chises of such corporation with or lease
or purchase the stock or franchise of,
or In any way control any other rail-
read corporation owning or having un-
der its control a parallel or competing
line; nor shall any officer of such rail-
road corporation act as an officer of
any other railroad corporation owning
or having the control of a parallel or
competing line, and the question wheth-
er railroads are parallel or competing
lines shall, when demanded by the
party complainant, be decided by a
jury as in other civil issues." (Gen.
Laws 1874, c. 29.) ' yy -
It is provided by General Laws 1881,

chap. 94, that: yy-:
"Section 1. Anyrailroad corporation,

either domestic or foreign, whether or-
ganized under a general or by virtue
of a special charter, may lease or pur-
chase or in any way become owner of,
or control, or hold the stock of any
other railroad corporation, when their
respective railroads can be lawfully
connected and operated together so as
to constitute one *

CONTINUOUS MAIN LINE,
with or without branches.

"Sec. 2. Any railroad corporation,
whether organized under a general law
or by virtue of a special charter of the
state or territory of Minnesota, or un-
der the laws of any other state !or
states or territory, whose lines of rail-
road now or hereafter constucted with-
in or without this state, can belawfully
connected and operated together to
constitute one continuous main line,
with or without branches, so as to ad-
mit of the passage of trains over them
without break orInterruption, may con-
solidate their stock and franchise upon
such terms as may -be agreed upon, so
as to become one corporation by any
name by them selected. '•--•, .•'\u25a0

"Sec. 3. No railroad corporation
shall consolidate with, lease of pur-
chase, or in any way become owner of,
or control any other railroad corpoa-
tion, or any stock, franchise, rights of
property thereof, which owns or con-
trols a parallel or competing line."
I am of the opinion, further, that the

contention of defendant's counsel, that
section 3, supra, Is void because not

.sufficiently, expressed In the title of the
act, as required by the constitution, is
not well taken. The act is entitled,
"An act to authorize any railroad com-
pany to lease, purchase, or in any way
become owner of, or to control any oth-
er railroad corporation, or to consoli-
date therewith.* Section 3 forbids the
exercise of those powers In any case
when the lines are parallel or compet-
ing. Itis entirely germane to the sub-
ject, and is not obnoxious to section

27, art. 4, of the constitution, which is:
'No law shall embrace more than one
subject, which shall be expressed in its
title.' " •\u25a0.*.-\u25a0 „*>v*..-- .- :

Having reached the conclusion that
the contract or arrangement proposed
to be entered Into by the defendant
company and the reorganized North-
crn Pacific company is opposed to the
public policy of this state and forbid-
den by its statutes, the question arise?,
has the defendant, Great Northern
company, a vested right by virtue of Its
charter of 1856 and 1865, to consummate
this arrangement, regardless of public
policy or statute law of the state?
The defendant's counsel insist it has
just such rights, vested and indefeas-
ible by an act of the state.

Mr. Thompson, in his admirable work
on Corporations, vol. 4. sec. 5345, states
the rule that, franchises if the kind
here considered "being privileges not
enjoyed by. the people are said to be
against common right." As between
the public and the corporation, the
grant is to be strictly construed in fa-
vor of the state or public. Summing
up, the

LEARNED AUTHOR SATS:
"The true meaning of the doctrine is

that grants to corporations are con-
strued favorably to the public, where
there exists a reasonable doubt as to
the extent of the privileges conferred."
of course, It does not follow that we
may wrest words from their common
and well-understood significance, or
that we can give effect to one portion
of the charter and read out another
part. The charter should be read as a
whole, and construed' as a whole, giv-
ing effect to all of it when possible,
and constructing It "according to the
plain meaning of the words, when they
are free from ambiguity and doubt."

The portion of defendant's charter
(except sec. 17, Laws 1856, elsewhere
considered), which in my judgment
bears on this subject, and the General
Laws of the state, which may affect
this construction, are as follows: Spe-
cial Laws, 1856, chap. 160, being the
original charter, contains the follow-
ing:

"Sec. 6. Said company is hereby au-"Sec. 6. Said company is hereby au-
thorized and empowered to connect Its
road by branches with the road of any
railroad company or companies in the
territory or future state of Minnesota
that are now chartered or may here-
after be chartered, or to become
part owner or lessee of any railroad In
said territory, and any railroad com-
pany in said territory of Minnesota,
duly organized, or which may hereaf-
ter be organized, under the -laws of
said territory or future state of Minne-
sota, or may connect its road with the
road of said company, and may In like
manner, with the consent of said com-
pany, become part owner or lessee of
the roa^ of said company, or of any of
its branches, dr any portion thereof,
situated In this territory." » * • *

"Sec. 12. * * And the said corpora-
tion are hereby . authorized and em-
powered to connect with any railroad
running In 'the same direction with this
road, and where there may be any por-
tion of another road which may be
used by this . company, this company
shall not be bound to build such por-
tions of road so long as they may use
the portions of any other road which
may answer the same purpose."

In 1858, by General Law, chapter 70,
the legislature of the, state of Minne-
sota passed "an, act to provide for the
incorporation and' regulation of rail-
road companies." Section 21 of that
law, as far. as necessary to be consid-
ered here, reads as follows: *

"Sec. 21. That whenever the lines of
railroad of any railroad companies in
this state,' or any portion of such lines*.
have been or may be constructed so as
to admit the passage Of burden or pas-
senger cars over a*iy two or more of
such roads continuously, without break
or * Interruption, such companies are
hereby authorized to consolidate them-
selves Into a. single corporation In the
manner following:" \u25a0\u25a0>-

Special Laws, 1885, chapter 4, -being
an amendment to the act of 1836, con-
tain the: following: - ' - .--

--•; "Seic. I*B. The .said act. entitled 'An
act to incorporate the Minneapolis | &
St. Cloud . jftailroad \u25a0 company,' ap-
proved March 1, 1856, Is hereby re-en-
acted and amended so as to read as
follows: . .
' OTHER THINGS 'PERMISSIBLE.

"S-fc. 13. ?£* B§s 9Qrjowsp, isvV^gc.;l3. f^a :pOT^r*Ug» 1»

hereby authorized and empowered to
connect' with, or adopt as Its. own, on
suah terms as may be agreed upon be-
tween the* parties or companies Inter-
ested, any other railroad running In
the same general direction with either
of its mail} lines, or any branch road
which said corporation Is authorized
to construct, ar.d where there may be
any portion of another railroad which

' may bo so used jfcy this company or
corporation It shall not be bound to
build such portion of its own road or
branches so long as it may use; the
portion of any other road which may
answer the same purpose."
'"Sic. 8. The said, the Minneapolis &

St. Louis Railroad company, and each
of i Its blanches, being organized as
aforesaid, shall have power to consoli-
date r the whole or any portion of- its
capital stock with the capital stock,
of any portion thereof, of the road or
br4h*h road of any other railroad cor-
poration or company having the same
general direction or location, or to be-
come merged therein, by way of sub-
stitution., upon such terms or condi-
tions as the two companies may agree
by* the consent of a majority of the
stockholders of eaah company.

"Sec. 9. The said Minneapolis & St.
Cloud Railroad company may. consoli-
date any portion of its road and prop-
erty, land each branch being organized
as aforesaid, may consolidate the
whole or any portion of Its branch
road and property, with the franchises
of any other railroad company or any
portion thereof, upon such terms and
conditions as said companies, or a ma-.
jority of the directors thereof, with the
consent of the holders of a majority of
the stock, respectively, may aeree."

"Sec. 12. The Minneapolis & St.Cloud
Railroad company, and each branch
thereof having a separate organization
as above provided for, may consolidate
the whole or any portion of its main
lines or branch railroads, and all the
property, rights, powers, franchises,
grants and effects pertaining to such
roads with the rights, powers, fran-
chises, grants and effects of any other
railroad company, either within or
without this state, upon such terms

and conditions as such company or
branch organization, or a majority cf
the directors thereof may respectively
agree, -and the railroad company in
which such railroad shall become vest-
ed by such consolidation shall hereaf-
ter hold and enjoy all rights, grants
and powers and franchises in respect
to such which the company or branch
possessed before the consolidation, but
the said Minneapolis & St. Cloud Rail-
road company or branch, organization
thereof shall remain vested with all
Its other ritrhts, powers, privileges and
franchises."

GEN. CHILDS' CLAIMS.
The attorney general -contends that

right to consolidate with a parallel or
competing line is not granted either by
the original charter or by either of
these amendments. That if such right
is granted, in terms or "by necessary
implication, the state reserved by sec-
tion 17, or the act of 1856, the right to
amend the charter, and that it has, in
effect, amended it by the General Laws
of 1874 and 1881; supra. The defendant's
counsel contend that such right is ex-
pressly granted by the terms of the
act of 1856, of which the last was an
amendment.

• I have thus purposely quoted in full
every portion of the charter bearing on
this question here, because It has been
broadly stated that the right to con-
solidate, as claimed by defendant, is
granted them by every conceivable
method of expression. An anal} fc's of
the language used will show how'iittle
foundation there is for such contention.
I am satisfied clearly that no such

right was granted by or flowed .from
the original charter act of 1856. The
most casual reading of that act will
show this to be correct. And, Indeed,
although they argued orally the con-
trary, in their brief submitted after
the oral argument, defendant's coun-
sel concede this point. They say, on
page 47, being an answer to a supple-
mental brief of the attorney general:
"Second— rights of the defendant
to make the proposed arrangement
with the reorganized Northern Pacific
company do not rest upon the provi-
sions of the act of 1856. Defendant's
reliance is on the act of 1865."

Then beginning with the above con-
• cession, because it is true, this ques-
tion must be answered: What right, if
any, to consolidate with other railroad
companies did defendant get by the act
of 1869, when read In connection with
the act of 1856 and the General Laws
of 1858, which I have already quoted?

The act of 1865 must be construed as
In, parti, materia with that of 1856, and
the General Law of 1858, intervening
between the two, should also be read
in' connection therewith. :•.:••;'.
' Having these two things in mind,
it is clear that section 3 of the act , of
1865, which re-enacted and amended
section 12 of the original act of 1856,
conferred no greater rights than did
the original section. Indeed, it is pre-
cisely (so far as the question here con-
sidered) the original section re-enacted,
except that it gave the company the
right to use lines of road already con-
structed and running in the same gen-
eral direction "with either its main
lines OR ANY BRANCH ROAD the
corporation Is authorized to construct;"
the re-enacted section adding the words
here capitalized.

Section 6 of the act of 1865 is of the
same -general tenor. It authorizes the
Minneapolis & St. Cloud Railroad com-
pany, "and each of its branches, to
consolidate the whole or any portion of
its capital stock with the capital stock
* * * of any other railroad corpora-
tion having the same general direction
or location, or to become merged there-
in by way of substitution." That is,
with any other company having the
right to build a' road from Minneapolis
to St. Cloud, or from St. Cloud to Su-
perior, or over any branch line of said
company, so that the other railway
company might take the place of the
Minneapolis & St. Cloud company, or
of any branch thereof. .

DOESN'T CONFER THE RIGHT.
The manifest intention being to pro-

cure the building of the contemplated
roads, either by this company or by
substitution of some other, section 8
does not confer the right claimed in
defendant's answer. v '•• -.

Section 9 of- the act of 1865 is awk-
wardly worded. The corporation is
given power to consolidate any por-
tion of its "road or property * * *with the franchises of any other rail-
road company, or any portion thereof."
The words "read or property," In their
ordinary .meaning, are roadbeds, rails,
cars, depots, real estate, etc. (I. c.),
tangible property. Franchises are priv-
ileges, powers, Incorporeal rights. How
these can well be united I cannot see,
except it be held that the intention was
to give the company the power to

transfer its "road and property" when
built or acquired to be operated under
the franchises of some other company.
That is all section 9 can be made to
mean, and that Is not the right here
claimed.

But section 12 of the act of 1865 is
broader, and unless itmust be limited by

section 21 of the General Laws of 1858.
and by the manifest intent of all the
other parts of both acts of 1856 and
1865 to have application only to cases
where the roads are "constructed so
as to admit of the passage of * • •
cars over two or more such roads con-
tinuously, without break or interrup-
tion," the language used may seem suf-
ficiently comprehensive to warrant
this claim of the defendant; provided,
of course, always, that the other con-
tention is true—that this right Is vested
upon the acceptance of the charter and
Is indefeasible.

1 am of the opinion that the legis-
lature Intended by this section 12 of
the act of 1865 only to extend the rights
already granted by the preceding sec-
tions as to consolidation with and the
use of tracks, etc., of other railroad
companies having lines running In the
same general direction and within Min-
nesota, "to companies » * * without
the' state," that section 12 conferred no
greater right than section 21 of chapter
7<X /General LaWs 1858, and was not so
Intended. I might, therefore, rest my
decision upon the position that nowhere
in defendant's charter is the right to
consolidate, as asserted in the answer,
to be found. ;- ' >£, '-? •

Rut lest I wrong the defendant In
this I will assume, for the argument,
that somewhere ln defendant's charter,
possibly in section 12 above, the right
asserted is conferred. It Is then claim-
ed by the attorney general that the
legislature, by section 17 of the act of
1855 reserved to• the state the right to
"amend" the charter, and the right
extends to the act of 1865, it being an
amendment of the original act.* I have
already held that the proposed contract
is forbidden by the General Laws of
1874 and 1881, and Is contrary to the pub-
lic policy of the state, yyy

DEFINES AMEND.
The word amend is thus defined In

the Century dictionary: "To make a
change or changes in the form of a bill
or motion or a constitution; properly
to improve. In expression of detail, but
by usage to alter either ln construction,
purport or principle. * * * Any such
alteration is termed an ' amendment,
even when Its effect is entirely to re-
verse the sense of the original bill or
motion." The significance of the word
amended Is broad enough to warrant
the legislature in parsing the acts of
1874 and 1881. And' It is well settled that
Vie - General L&sia. .will .; operate;- to
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amend or modify the terms of a special i

law when that result Is clearly: Intend- j
ed

This requires me to determine whatThls requires me to determine what
section 17 of the act of 1856 means, if it
means anything. This section reads as |
follows: v 2 -. , .

"Sec. 17. This act Is hereby declared
to be a public act, and may be amend-

. Ed by any legislative assembly, - and in
any manner not destroying or impair-
ing the vested rights of said associa-
tion." , , . ..

What rights are here saved to theWhat rights are here saved to the
people? What rights of the corporation
guarded? The defendant's contentions
leave the people no substantial rights
under It. So apparent is this that the
very able counsel for defendant could |
point me to nothing in this law about |
which the state might in future legls- ,
late under the reserved power In sec- i
tion 17, except it be in mere matters of
form of procedure, or as one urged the |
right to grant additional powers to the j
company. The state need make no ,
such reservation and It Is idle to sup- j
pose it meant to do so in this case. \u25a0

The learned United States judge in
Pearsall vs. Great Northern Company, |
appreciated tho difficulty, and practl- ;

cally read section 17 out of the charter, i

He said that is where the legislature I
of 1856 left it. \u0084-,-;-'

Now I am convinced that section 17 ,

means something; that the legislature
intended to reserve to future legisla-
tures the right to amend or altar that
charter In substantial particulars, not
in mere form. That when they limited .
the right reserved to amend "in any I
manner" by the words "not destroy- i
Ing or impairing the vested rights of I
said corporation," they meant to say j
that, whoever should! act under that |
charter would be compensated for all ;
damage, sustained in case the state
thereafter should essentially modify ;
the grant. My reasons for this brief \u25a0

conclusion are briefly these: The. con- ,
tract must be considered as a whole, all ,
parts must be given a reasonable mean- j
ing, the language used must govern i
where unambiguous; when doubtful. It j
may be Interpreted In the light of sur- i
rounding circumstances; every doubt :
resolved in favor of the people and, j
flnallv, the Intent of the parties must !
be given force. The legislature itself j
so construed section 17 by amending In ,
substantial particulars the acts of 1861 i
and 1865, in which defendant's prede- '
cessor acquiesced. An examination of ;
the railroad legislation of that period j
shows that similar provisions were al- i
ways so construed and acted upon. !
(See Ed. Rd. Laws, pp. 238, 259, 447, 459, j
509, 515, 552, 559, 571, 582, 592, 596, 606, 610.) '

DARTMOUTH DECISION.
At that period the Dartmouth col- I

lege decision (Dartmouth College vs. j
Woodward, 4 Wheat. U. S. 518, 524), "hail
become the law of the land. And al-
though its soundness has been ques-
tioned by many law writers— among
the earlier, John M. Shirley, of New
Hampshire, and later on Seymour B. !
Thompson, eminent In his line— yet for ;

the courts, it was then and has re-
malned to this day controlling. What- 'ever men thought of Its verities and
however much they revered the Immor- ;
tal memory of the men who rendered it i
•"till its consequences were so far- i
reaching that it startled the nation, j
and every state began immediately to
guard against its effects.

The difficulty lies now In apprehend-
ing the principles decided in that case,
but in applying those principles to \u25a0

given cases with exact justice to the
corporation and to the public. The ,
truth Is, the Dartmouth college case, '
like charity, Is often Invoked to cover j
a multitude of sins. And because that i
decision Is so far-reaching, courts are •
careful how they read it Into contracts
by Interpretation. The law must be de- .
clared and enforced regardless of con- j
sequences, :btat when a contract, such
as the one at the bar, is claimed, It

should be so clearly written that he
who runs may read. • The courts must
stand, as counsel for defendant urges,
like a wall to protect vested rights
from popular clamor, sometimes unrea-
soning but they should be equally-
alert to defend the rights of the state
from the subtle Invasion of corporate
claims, equally dangerous because not
so easily detected.

The legislative assembly of Minne-
sota; In 1856 comprised many great men
great in the sense that they were the
founders of a great commonwealth. I
recognize among their names men cmi-
nent in tho various walks of life, a few*
then and since leaders at this bar.
These men knew of the Dartmouth col- j
lege decision, and they appreciated tho I
danger to the state when granting
private charters . without . powers re-
served to amend. The territory then
was an untracked wilderness. A prime
necessity of the hour was to reach the
East by rail, or byrail and water. That
is clearly what was meant by the per- j
mission given railroad companies to
consolidate where their lines were such
as to permit cars to pass continuously !
without break, or where they followed !
thel same general direction. While the
legislature, knew that unless the power
to amend was reserved in the charter
the state for all time would go under
bonds; they also deemed It wise to as-
sure those who might accept these
charters that their property rights ac-
quired thereunder would be always pro-
tected. These rights when vested
(among other things to be noticed here-
after) Is what is meant to be protected
in section 17. by the words used.

It Is to be noticed that while the
Dartmouth college case, settled the
rights of private corporations where no
power to alter or amend was reserved
in the charter, the property rights ac-
quired by corporations by user under I
charters containing such reservation, !
in case of inquiry by repeal or amend- !
ment, were not in 1856-1865 so clearly- |
understood. It was then undoubtedly
the law, speaking generally, that
where one in good faith acts under a
revocable power and acquires property,
or rights in property thereunder, he
should be protected in .these rights in
case the nower Is revoked. But.
like many legal truths resting in the
mess of the law. the. occasion has not
arisen to call for a full declaration in
respect to the rights of corporations
in nroperty acquired under chapters
subject to amendment or revocation,
after they had been amended and re-
yoked. It was; as late as March 13. 1883,
when the United States supremo court.
In a case from Massachusetts, was
called on to decide this very question.
See Greenwood vs. Union Freight Rail-
road Co.. 10." I". S.. 13 (Book 26. Law-
Ed., p. 9C.1-). So this is another consid-
eration which sustains my position.

GIVES IT FORCE.
This construction of section 17 gives

force and effect in every word It con-
tains. Any other leaves It a mere
meaningless jargon. This construction
is reasonable .and undoubtedly ex-
presses the intention of the parties. It
Is absolutely just to both corporation
and state. . . . y "-But there Is another reason, found In
the charter itself, which proves that
the words "not destroying or Impairing
the vested rights of said corporation,"
must refer to rights other than those
which Inhere in the grant; that) these
words do not refer to incorporated
rights, and, therefore, do not protect
them. Section 5 of the charter (IB."fi*»
reads thus: "The said company Is here-
by authorized and empowered to con-
struct their said railroad and its
branches in sections as fast, as they
may obtain the means for so doing;
and -the franchise of the portions so
completed and not .In operation shall
vest in paid company the same as

Here are lncorporal rights which

j were to vest by the terms of the char-ter, not upon its acceptance, but oncompleting certain portions of the roadIt is true that the above may also bareferred to section 12 of the same act
which puts a time limit upon the com-pletion of the road between Minneapo-

I lis and St. Cloud. But the act of ISGS
] repealed that part. And when It Is

considered that the Minneapolis & St.Cloud Railroad company never through
its original incorporators, while it ex-isted in name, caused a spade to be
driven into Minnesota soil to carry* outthis contract; that its successor, theGreat Northern company, never in
fact built for its own use a mile of thisl
road; that it now operates the only
portion of the line, from St. Cloud viaHinckley to Duluth, ever built, undera lease from the St. Paul, Minneapolis
& Manitoba Railway company, and
that for over twenty years this char-ter slept in the cemetery of dead legis-
lation, it would puzzle the most astute
to determine just when defendant'srights ever vested In any section of
that road. It certainly never vested

; until after the General Law of 1574, for
; the Hinckley branch was built as late
I as 1879, Ifnot by, at least for the St.
1 Continued on Seventh Pngre.
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The weekly announcements of
"77" are like a row of raw militia,
on two alike. 'Tis the same with
Colds, sometimes it is a Cough or
sore throat; or Catarrh, Influenza
or Cold in the Head; or soreness iv
the chest, General Prostration and
Fever; when nearly all these symp-
toms are present, then it is genuine

IJlHllfl
"77" is the master remedy for"77" is the master remedy for

all of these conditions. Taken
early, cuts it short' promptly
Taken during its prevalence, it pre-
vents its invasion. Taken while
suffering from it, a cure is speedily
realized.realized.

"77" will"break up" a still-born
cold that "hangs on."

Dr. Humphreys puts up a Specific forDr. Humphreys puts up a Specific for
every disease. They ire described in his
Manual, which la sent free. y.

Small bottles of pleasant pellets— fit your
vest pocket: sold by druggists, or sent on re-
ceipt of price. 25c or live for SI. Ot). Hum-
phreys' Medicine Co., 11l & 113 William Bt.,
Xew'York. De sure to get y- , .
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