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LEGALTY

ern:and Northern Pacific companles, now
and for many years, severally own, ope-
rate and maintain a main line of railway
exteénding from the cities of Duluth, St.
Paul and Mineapolls westward, across the
states of Minnesota, North Dakota, Mon-
tana, Idaho and Washington to Puget
sound; with many branches along the
route of each; and that said two systems
of railroad are as to each other parallel
and competing lines of railway; at least
between cities and towns reached or trav-
ersed by the lines of both of said two
rallways, among which are Duluth. St.
Paul, Minneapolis, Anoka, St. Cloud,
Moorhead, East Grand Forks and several
other towns in the state of Minnesota; and
that a reasonable degree of competition
for the trafic between places so situated
on both said lines of railway has existed
in the past years.
State Grants Lands.

Second—The state of Minnesota has
heretofore made large grants of its
swamp lands in aid of the constructio,n.
of portiong of the railways of each of
said companies; and in the support of its
various state institutions, educational,
eleemosynary and otherwise, transports
annually large quantities of goods, stores
and supplies upon said two railroads. And
large quantities of wheat and mt}er prod-
vets, owned and produced by citizens and
inhabitants of Minnesota, are annually
carried over said railroads from competi-
tive places in the western part of the
state, to Duluth, St. Paul and Minneap-

olis.

Third—In 1874 the legislature of the
state of Minnesota enacted a statute,
known as chapter 29, of the General

Laws of 1874, as follows:

Section 1.—No railroad corporation, or
the les purchasers or managers of
any railroad corporation, shall consolidate
the stock, property or franchise of such
corporation with, or lease or purchase
the works or franchise of, or in any way

control any other railroad corporation
owning or having under its control a
parallel or competing line, nor shall any
officer of any other railroad corporation
owning or having the control of a parallel
or competing line, and the question

whether railroads or competing lines shall,
when demanded by the party complain-
ant, be .decided by a jury as in other
civil cases,

CONSOLIDATION WAS
AUTHORIZED BY LAW

In 1881 the legislature of Minnesota

enacted a statute (laws of 1881, C. 84)
authorizing and empowering any rail-
road corporation, domestic or foreign, to

consolidate its stock and franchises with,
or lease or purchase or in any way he-

come owner of or control the stock of
any other railroad corporation when their
respective railroads can be connected and
operated together so as to constitute a
continuous main line, with or without
branches. But the same statute reiterat-
ed the prohibition against the consolida-
tion of railroads having parallel and com-

peting lines; and by a subsequent amend-
ment of this statute (laws of 1899, C. 299)
the same prohibition was again enacted,
almost in the language of the act of 1874,
above guoted. X
In 1889 the legislature of Minnesota
also enacted a statute known as the
“Anti-Trust Law” (laws of 1889, C. 359),
which provided:
Section 1. Any contract, agreement,
arrangement, or conspiracy, or any com-
bination in the form of a trust or Ut)wg‘—
wise, hgreafter entered Into which is in
restraint of trade or commerce within
this state, or in restraint of trade or
commerce between any of the people of
this state and any of the people of any
other state or country * #* #* jg hereby
prohibited and declared to be unlawful.
Severe penalties are denounced against
a1l who sha]l violate the act, including
he forfeiture of the charter of any of-
nding corporation. And it is made the
'ty of the attorney general to institute
N{ the name of the state, proceedings
m any court of competent jurisdiction, to
recover the penalties imposed, and also,
in the case of offending corporations, o
enforce the forfeiture of their charters.

Burlington Deai Explalned.

Fourth—The railroads, both of the
Great Northern and Northern Pacific
companies, between the Missouri river
and Pugef sound, pass~ through long
stretches of mountaing and unsettled or
sparsely settled country which supplies
comparatively little traffic or business to
these railroads. But the forests near
Puget sound produce a great supply of
lumber, readily marketable east of the
Missouri riyer and in Iowa, Illinois, Ne-
braska and Missouri. To transport it over
these railroads (which in the direction
of the principal markets for the lumber,
ended at St. Paul) at rates which would
make the business practicable, it was nec-
essary that west-bound freight should
be secured for the cars which would
bring the lumbher eastward.

The Great Nolthern company and
Northern Pacific company were alike
interested in this business, and acting
in harmony in the spring of 1901, pur-
chased substantially all the shares of
the Chicago, Burlington & Quincy Rail-
way company (each company buying
and owning one-half), at $200 per share,
amounting to $108,000,000 par value, the
cost being about $216,000,000; paying
for the same in the joint 4 per cent
bonds of the two purchasing companies.

As the Burlington system S0 pur-
chased, has a railway extending from
Minneapolis aund St. Paul to Chicago,
and railway covering large portions
of the s of Illinois, Iowa, Missouri
and Nebraska, and connecting again
with the Northern Pacific at Billings
in Montana, it, though still managed
by its own directors and officers, af-
fords to the two purheasing railroads
the needed mutual extension to trans-
port their trains of lumber to desirable
markets, and to bring return traffic in
coal, iron, steel, cotton and other com-
modities, needed on the route of these
two railroads and on the Pacific coast,
and in the trade growing up between
Puget sound and Alaska, China =and
Japan.

Union Pacific Interfered.

The Union Pacific railway extends
from Omaha to Ogden, and by its con-
nection with the Central or Southern
Pacific, . to San Francisco with the
branches and connections which reach
points on the Great Northern and
Northern Pacific in Montana and
‘Washington. As the Burlington system
connects with the Union Pacific at
Omaha and elsewhere in Nebraska, and
extends east, north and south from
Omaha, much of the freight gathered
by it, bound for the Pacific coast,
passed over the Union Pacific.

Hence the purchase of the Burlington
system by the Great Northern and
Northern Pacific, which was completed
about _April 1, 1901, led the managers
of the Union Pacific company to fear
a diversion of this traffic from the
railway of the Union Pacific to the
railways of the two purchasing com-
panies; and Edward H. Harriman, rep-
resenting the Union Pacific company,
applied to James J. Hill and J. Pier-
pont Morgan, who respectively repre-
sented the Great Northern and North-
ern Pacific companies in such pur-
chase, to permit the Union Pacific com-
pany to join and share with them in the
})un'hﬂse of the Burlington system, but
his application was declined.

RECITES NORTHERN
PACIFIC’S TROUBLE

Thereupon the sald Harriman and
others acting in the interest of the
Union Pacifiec company, began rapidly and
quietly to purchase the stock of the
Northern Pacific company, intending thus
to acquire a majority of that stock and
the control of that company, with its half
interest in the Burlington system.

The common stock of the Northern
Pacific company was $80,000,000, and it
had issued, and had outstanding pre-
ferred stock to the amount of $75,000,-
000, which had the same voting power
as the common stock, but which the
eompany by the action of its directors
might pay off at par, ana@ thus retire on
the first day of January, 1902, or on the
first day of a succeeding vear.

. During the month of April and first
week in May, 1903, the said Harriman

d others acting with him in the in-
erest of the Union Pacific eompany, pur-
hased and held a little more than $37,-
%00,000 of the common stock. and a little

nore than $41,000,000 of the preferred
Btock, of the Northern Pacific company,
being more than $78,000,000 I all, an
more than a majority of the aggregate
of the common and preferred stock of
that company,

Morgan Company Appears.

But in the first week of May, 1801, J.

N

o0y AT 5 S R
P. Morgan & Co., becoming apprehenstive,
purchased $15;000,000 of the common stock
of the Northern ¢ company, whicl
with their previous holdings of that stc
and those of Mr.. Hill and .%?er, stock-
holders of the Northern Pacific company,
who, in this matter, acted with Mr. Mor-
gan, gave the latter the control-of -more
than $41,000,000 of such common stock,
being more than a-,_m%j v 0f.that stock.
As it was known fhat Mr. Mo 1 and
his associates would. insist upon’ the pay-
ment and retirement of _the pre’te_:g:ed
stock on Jan. 1, 1902,_and that the ‘board |
of directors of the Northerh Paeifi¢’ com-
pany would take action to that end, Mr.
Harriman and his associates abandoned
their attempt to obtain the control of
that company. -- - e iy
. For many years. including the period
of -the construction of the” Great North-
ern company’s railroad from the state “of
Minnesota to Puget _sound, . and ™ its
branches and extensions.in other direc-
tions, Mr. Hill, with the acquiescence of
all the stockholders, had beén the presi-
dent and active manager of that com-
pany.
The stock of that company aggregated
$225,000,000, and he, with a small num-
ber of other holders of large-amounts of
that stock, had for some time considered
the proiect of uniting their boldings of
stock by transferring the same to scme
corporation to whom any uthers of the
holders of such stock might transfer their

| holdings, and thus assure permanency to

the management and policy of the cam-
pany. .

WAS ORGANIZED AS A
MEANS OF DEFENSE

The “attempt in the interest of the
Unlon Pacific company to purchase a ma-
jority of the stock of the Northern Pa-
cific company and obtain control of that
compsny, and through it of the Burling-
ton .cystem. alarmad the managers and
stocklioiders of the Northern Pacific com-
{;any and led them to consider the feasi-

ilitv of forming a holding company
which should purchase or secure, in ex-
change for its own stock, more than a
majority of the stock' of the Northern
Pacific company and hold the same secure
against any raid in the future in the
interest of a rival or hostile railroad.
Mr, Hill and the stockholders referred to
of the Great Northern company Wwere
likewise alarmed by such attempt in the
interest of the Union Pacific company to
obtain’ control of the Northern Pacific
and through it of the Burlington system,
a result which they apprehended would in-
juriously affect the property of the Great
Northern rzilroad, and the country trav-
ersed by it and by the Northern Pacific
railroad.

And in the project of establishing a
holding company to purchase and 'hold
a majority of the stock of the Northern
Pacific company, they joined for the pur-
pose of selling to such holding company
and placing therein their own stock in
the Great Noythern company and permit-
ting all other stockholders of the same
company who might so choose to do like-
wise, and thus azcomplish their purpose
above stated of having a permanency to
the managem=nt and policy of the Great
Northern ccropany.

Roads Did Not Promote.

The incorporation of the Northern Se-
curities company under the general laws
of New Jersey and with a capital of
$400,000,000, was completed Nov. 13, 1901,
Neither the Great Northern company ner
the Norihern Pacific company by an act
of its directors, or any corporate act, had
anything to do with the formation or sub-
sequent action of the Northern Securities
company; but Mr. Morgan, Mr. Hill and
other stockholders of the Northern Pa-
cific company and Great Northern com-
pany were individually the promoters who
caused and procured the incorporation of
the Northern Securities company for the
purposes above stated. - .

The Northern Securities company, when
formed, offered and agreed to purchase
and to pay for in its own stock at par
($100 per share) any stock of the Northern
Pacific company at the price of $115 per
share and any stock of the Great North-
ern company at the price of $180 per
share; and/large amounts of the said two
railroads were at such rates and so paid
for, purchased from said promoters and
other stockholders of said .two_ railroad
companies by said Northern Securities
company. i S e e,

About the same time Mr. Harriman and
his associates sold to .J. P. Morgan & Co.
all the Northern Pacific company stock
which they had purchased as aforesaid—
both common and preferred—amounting
to more than $78,000,000, and said J, P.
Morgan & Co. at the same time sold all
the same stock to the Northern. Securities
company, who paid the consideration
therefor directly to Mr. Harriman and his
associates; a part of such’ consideration
heing something more than $82,000,000 of
the stock of the said Northern Securities
company. That purchase wa$ completed
on Nov. 18, 1901. , s B

Preferred Stock is Retired.

On Jan. 1, 1902; the: Northérn Pacific
company paid off and retired its preferred’
stock, having raised the money for that
purpose by an issue of bonds which were
made convertible and were converted into
common stock of that company.

Other stockholders of each of said two
railroad companies sold their stock to the
Northern Securities company, receiving in
payvment or exchange therefor, at the
rates aforesaid, stock of the last named
company, so that by Dee. 1, .1901, said
Northern Seeurities company had become
the owner of considerable more ‘than a
majority of the stock of the Northern Pa-
cific company, and a large amount, but
less than a majority, of the stock of the
Great Northern company. Similar pur-
chases from stockholders continued, and
at the time of the commencement of this
suit the Northern Securities company had
become, and still is, the owner of about
96 per cent of all the stock of the North-
ern Pacific company and of about 76 per
cent of all the stock of the Great Northern
company,

CONCLUSIONS OF LAW
ARE ENUNCIATED

One—It is obvious from the foregoing
facts that the Northérn Securities com-
pany was incorporated with the purpose
and intent on the part of its promoters
that it should acquire by purchase, by
exchange of stock, and should own and
control a considerable majority of all the
stock of the Northern Pacific company,
and thus secure that company against
the danger of any future raid upon its
stock which might place its management
and the resulting control of the Burling-
ton system in the power of any rival rail-
road corporation whose Iinterests might
be hostile to the development and grop-
erty of the Northern Pacific and Great
Northern companies, and their seaboard
terminals, and of the region of country
traversed by their railroad systems.

This was the avowed purpose of Mr.
Morgan and his associates who acted
with him, including Mr. Hill and the
other large stockholders of the Great
Northern company, who also held large
amounts of stock in the Northern Pacific
company, and were apprehensive that any
hostile control of the Northern Pacific
company which might sacrifice its inter-
ests to a rival would be disastrous to
the development and prosperity of the
Great Northern company.

And at the very time when the North:
ern Securities company was formed and
incorporated by means of the large hold-
ings of Northern -Pacific company stock
bi' himself and his associates acting with
him and by the then purchase by J. P.
Morgan & Co. of the Harriman holding
of such stock, said J. P. Morgan was
able at once to transfer and have trans-
ferred to the Northern Securities com-
pany a large and controlling majority of
the stock of the Northern Pacific com-
pany, as was done, thereby accomplishing
(as was believed) the purf)ose of securing
}hat stock against hostile raids in the
uture.

To Keep Stock Together.

With respect to the stock of the Great
Northern company the evidence shows
that when the Northern Securities com-
pany ,was incorporated it was the pur-
pose and intent of- Mr. Hill and other
large stockholders of the Great Northern
company who acted with him to sell and
dispose of to the Northern Securities com-
pany for its stock their several holdings
of stock in the Great Northern company,
aggregating then abdéut $35,000,000, to the
end that such large amounts of Great
Northern company’s stock should be kept
t(i)g‘ether, and (as Itt wa&’ hoped) aid h{
giving permanenc o € managemen
and polﬂy which i"’nad contrelled and was
controlling the railway and development
of that company. R SR e

And it was their purpose that all other.
stockholders of the Great Northern eom-
gany who might choose to do so, should

e germmed to sell or exchange their
stock of that : for stock of the
Northern Securities company og the same

D Ft Fones

terms; and it was P
that many would do so. R
But the said Hill and his associates

had no power or contro™ which could
enakle them to transfer or cause to be

‘transferred to the  Northe ¢

company so much as one-fourth of €

k o f the Giéat Northern company.
"l!thQ: evidence therefore fails -to show
Northern Securities company

of the Great Northern:company, as well
S s o lowit voa suial

resu () d o
and may have been desired and»a_.nuct-

pated.

Anti-Trust Law Considered..
Second—One question in this cause is.
whether the acquisition by the Northern
Securities company, -in the manner above
stated, of a majority of the cap- |
ital stock of both the Great Northern
and Northern Pacific companies, which
own and operate parallel and compet-
ing railroads across’ the state of MNEn-
nesota, and its owne . of such stoek,
is a violation of the innesota anti-
trust law, laws of Minnesota, 1898, C.
369, which provides as above stated,
that: “Any contract, agreement, ar-
rangement, or conspiracy, or any com-.
bination in the form of"a trust or other-
wise, hereafter entered' into, which Is
in restraint of trade or commerce with-
in this state, * * * i3 hereby prohib-
ited ang declared to be unlawful’ Lan-
guage in the act intending these gro-
vigioins to interstate. commerce is here
omitted an® disregarded and the act
considered valid as to trade and com-
merce within the state, that being a
proper subject for state legislation,
though carried on by the same instru-
mentalities used. in interstate. - com-
merce, The language just quoted is evi-
dently taken from the act of congress of
July 2, 1890 (26 Stat. 209, C. 647), known
as the Sherman anti-trust act, which has
received consideration by the supreme
court of the United States in several

cases. 2 ;

In United States vs. E. C. Knight com-
pany, 156 U. S. 1, the American Sugar
Refining company, a New Jersey corpora-
tion already in control of most of the
manufactories of refined sugar in the
United Stafes, purchased with shares of
its own stock, the stock of four Philadel-
phia refineries, and acquired nearly com-
plete control of that business in the
country. It was charged that the con-
tracts under which these purchases were
made constitutéd combinations in re-
straint of trade, and that by entering into
them the defendants combined and con-
spired to restraln the trade and commerce
in refined sugar among the several states
and with foreign nations. -

Held, -~ that tnough .the : contracts of
purchase of these refinerles = would re-
sult in a monopoly in the manufacture
of refined sugar, an article certain to
enter into commerce, yet the manufac-
ture of the article was no part of com-
merce, even though to dispose of the prod-
uct the instrumentality of commeree
would be necessarily invoked, The prod-
uct would not onter into commerce till
transportation began, and the contracts
had no reference to transportation.

- Trans-Missourl Case Cit:d.

In the United States vs. Trans-Missouri
Freight Assbeiation, 16 U. S., 290, it was
held that  the Sherman anti-trust act
applied to railroads, and prohibited all
contracts in restraint of trade, whether
reasonable or unreasonable, and also that
articles of agreement by which seventeen
railroad companies formed that aSsocia-
tion, in which each railroad company had
a representative, empowering the asso-
ciation to fix reasonable rates for the
transportation of freight on said rail-
roads (many of whom were competitive),
and change such rates on proper occa-
sion, and binding the railroad companies,
under penalties, to conform their charges
for transportation to the rates so to be
established, was a contract in violation
of that anti-trust act. Plainly, the di-
rect and only object of this agreement
was its provision for the fixing, con-
trolling and maintaining rates for the
transportation of freight over these rail-

roads.

United States vs. Joint Assoclation, 171
U. 8., 505, was like the case last cited.
The association was formed between
thirty-one railroad companies, engaged in
transportation between Chicago and the
Atlantic coast. The association formed
of representatives of the companies was
given control over competitive transporta-
tion of freight and passengers, with pow-
er to fix rates, fares and charges and
change the same from time to time; and to
these rates the railroad companies bound
themselves to conform. The principal @if-
ference between this case and the one last
mentioned was that by the terms of this
agreement the association was to co-oper-
ate with the interstate commerce com-
mission .to secure stability &nd uniform-
ity in the rates, fares and charges estab-
lished. 1t was held that this agréemen
also violated the anti-trust act.. = . ..

WHAT KANSAS CITY’S
EXPERIENCE WAS

In Hopkins vs. United States, 171 U.. S.,
578, the members of the Kansas City Llyel
Stock Exchange did business at the Kan-
sas City stockyards, located partly i
Kansas City, Kan., and partly in Kansas
City, Mo., dealing on their own account
or as commission merchants in live stock
shipped from surrounding states and ter-
ritories, to the owners of which they
often made advances before shipment.
They were bound by articles of associa<
tion and by-laws, which, among other
things, fixed the minimum rates for com-
missions, forbade the giving of informa-
tion of the condition of the market,
except under specified conditions, and
forbade all dealing with any person who

violated the rules of the exchange
or with an expelled or sus-
pended member. Held, that the busi-

ness s0 transacted was not commerce,
although it furnished aids and facilities
to interstate commerce. The court said:

“The contract condemned by the statute
is one whose direct and immediate effect
is a restraint upon that kind of trade or
commerce which is interstate. Charges
for such facilities as we have already
mentioned are not a4 restraint upon that
trade, although the total cost of market-
ing a subject thereof may be thereby in-
creased. Charges for facilities furnished
have been held not a regulation of com-
merce, even when made for services ren-
dered, or as compensation for benefits
conferred. Sands vs. Manistee River Im-
provement company, 123 U. S. 288; Monon-
gahela Navigation company vs. United
States, 148 U. S. 312, 329, 339; Kentucky &
Indiana Bridge company vs. Louisville,
ete., R. Rs, 37 Fed. Rep: 567.”

In Anderson vs. U. 8., 171 U. 8. 64, the
facts were similar to those in the H(t)g-
kins case last cited. The holding of the
court is expressed in the syllabus as fol-
lows: ;

“That where the subject matter of the
agreement does nct directly relate to and
act upon and embrace interstate com-
merce, and where the undisputed facts
clearly show that the g:rpose of the
agreement was not to regulate, obstruct or
restrain that commerce, but was entered
into with the object of properly and fairly
regulating the transaction of business in
which the parties to the agreement were
engaged, such agreement will be upheld
as not within the statute, where it can be
seen that the character and terms of the
agreement are well calculated to attain
the purpose for which it was formed. and
where the effect of its formation and en-
forcement upon interstate trade or com-
merce ig in any event but indirect and
gncldental, and not its purpose and ob-
ect.”

Cites Pipe Trust Sult.

In Addystone Pipe & Steel company vs.
U. 8., 175 U. 8. 211, six corporations en-
gaged In the manufacture, sale and trans-
portation of iron pipe, and being located
in the states of Ohio, Kentucky, Tennes-
see and Alabama, entered into a detailed
agreement, parceling among themselves
the business of a large number of cities
in Western and Southern states, with
the purpose and intent of largely increas-
ing the price at which iron pipe should be
furrished to such cities.

When any such city sought competitive
bids for iron pipe, the corporation en-
titled under this secret agreement to fur-
nish such pipe would make its bid much
above a fair market price and the other
companies would present still higher bids
to give e appearance of competition.
The company intended would us get
the contract, but under the same agree-
ment would have to pay a large bonus, to
be divided among the other companies.

Although these corporations were manu-
facturers of iron pipe, the particular
agreement had reference to the sale and
delivery of such pipe to munici cus-
tomers; its intended and direct effect be-
ing to exclude competition and raise the
price of the commodity. The court said:

“Where the_contract is for the sale of
the article and for its delivery in another
state the ua‘l‘t‘hs:cuon is one of interstate

commerce, ugh the vendor may als:
have d t mannfa.etufe’m\}mgoraeg’
to fulfill contract of sale. In such { €

case a combination of this character would

be properly called a combination in re-
Straint. of Interstate commerce, and ?& tions

one relating only to manufacture
Effect of Sherman Law.
'»'l‘he‘u proper construction of the She
anti-

as -

for the of acquir--{ fix§
s majority of the stock | fix

trust act, so far as it relates to rail-
m d&kio@goaeaumm‘%~ 1
t 'mﬁe% Eeaos av-1

(c) That contrabt§Twhich do not di-'
y and necessafilyoaffect transporta-
tion, vefof, are not in re-
straint of trade. op within the statute,
eyg; ‘g’zo:gh thety mg remotely e
r .appear to have some probable ef-
?éct in that dfreeﬁon.g. ot p s

SECURITIES IS NOT
" RAILROAD COMPANY

The state anti-trust act must have. the

same. construction in respect to traffic on
rajlroads within the state. ‘
* Neither - the . Great Northern com-
pany nor the Northern Pacific company
were parties to, o6r “in ‘their corporate
‘capacity had anything to do with, the
formation of the Northern Securities com-
pany, nor of any of the contracts or pro-
cggi’xngs complained of in the bill.

The Northern Securities company- is
merely an investor in and owner of a
majority of the stock of each of these
two - railroad | companies, It is not a
railroad company and has no franchise
or power to manage or operate or direct
the management or operation of either
railroad in respect to rates or charges
for transportation, or otherwise; and
‘there is no scintilla of evidence that it
‘has sought to contrel or interfere in re-
spect to anyv of these matters. :

It has, therefore, done no act and
made no contract in restraint of trade
‘or commerce. Owning now a majority
of the stock of “each of these railroad
companies, it has the power by voting
its stock to elect the board of directors
—the governing body—of each of these
railroad companies. But the board of
directors of each is a different body
from the board of directors of the other,
as no director of the Great Northern
com%any can be a director of the North-
ern Pacific company. -

The direetors of each railroad com-
pany will appoint its managing and other
officers, and control its husiness and poli-
cy. Presumably they will seek, in lawful
ways only, to increase the business and
property of the railspad which they as di-
rectors represent. & B

The action of the defendant Hill in
promoting the formatjon of the North-
ern Securities comipahv under the cir-
cumstances and for''the purposes which
the evidence disclosés, and investing in
its stock by the sale to it of his stock in
the two railroad cempanies, involved no
act or contract in restraint of trade or
commerce or affecting transportation or
rates, more than any ordinary transfer of
ra:lillsoad stock from,.gone person to an-
other.

Not Violation of-Anti-Trust Law.

That my judgmeht, after most care-
ful consideration of the facts and the
law applicable théreto, as  construed
by the highest cotirt, leads me to the
conclusion -that nene“of the defendants
has violated the Minnésota anti-trust act,
a conclusion apparently eontrary to that
reached by the eminent judges who, in
this court, recently:rdecided the case of
United States vs. Northern Securities
company, 120 Fed. 721, and who will
doubtless in another court review tais.
cause upon appeal, has necessarily caused
hesitation and careful examination.

But the rights of litigants and my own
sense of duty alike requires that my own
deliberate judgment, guided by my un-
derstanding -of authoritative ' expositions
of the law, be given in all causes tried
before me. Zos 3 :

The deecision of the last case, as I
read it and understand it, does not
specify or peint out any contract, agree-
ment or act on the part of the defend-
ants or o{ ngn,y of them which is directly
in restraint <of trade or eommerce, -or
-which has any direct reference to trade,
commerce, transportation or rates; nor
even any threat or avowed purpose on the
‘part of any-defendant, to,d,&t@ny such act,
or_enter into any such_contract or agree-

‘ment, b Pt o AL
. - Disagrees WIith Other Court.

NoBrltlt' it is  argl e(! “that ’Jgg:ust? the
hern Seeur com ‘has become
qwner of alar “\g&x of the &tock

?ti;r- ‘eﬂm’i r?mo?qi'éo oration’ it ;wl%l jbe
or-its interest 1o suppress.competition
between them by causgl‘g‘the tgv'o- boards
_Of ‘@irectors ‘of these railroad corpora-
tions, ‘whieh it*can fill by election, to erter
into arrangvemen‘tg or agreemfents in re-.
straint of trade, Which |_suppress com-
‘petition; and-8&s a corollary to this rea-
| soning - (or <donjécture) the decision holds
that ‘the formation of the Northern Se-
curities company and the purchase by it
of a majority of ‘the stock of each of
these railroad companies are acts or con-
tracts in restraint of trade, though of
themselves, and without further action
(not yet taken, and perhaps never to be
taken) by the directors of the two rail-
road companies, the formation of the
Northern Securities company and its
holdings of stock has and can have noth-
ing to do dorectly or indirectly with trade,
commerce, transportation or rates.

To epitomize this decision: It is held
that it will be for the interest of the
Northern Securities company to restrain
trade by suppressmgzgompetition between
these two railroad, ¢ompanies; and that
by coercing or. per: two boards
of directors whom_if hag the power to
elect, it will certainly /cause them to com-
mit highly penal offerises by entering into
combinations, confracts and arrange-
ments in restraint._ de, in violation of
the anti-trust act, and hence the North-
ern Securities company Is already guilty
of these offenses that have never been
committed or tho of by its officers
or promoters, so far.as appears; and it

and destroyed.

must be suppress:
REJECTS DOCTRINE OF
VICIOUS INTFREST

I am compelled: to*reject the doctrine
that any person ®afni be held to have
committed, or to bé purposing and about
to commit a highly yienal offense, merely
because it can be.“$hown that his pe-
cuniary interests will' be thereby advanc-
ed, and that he has’the power either di-
rectly by himself, or directly through per-
suasion or coercion of his agents, to com-
pass the commission of the offense. :

Although the bill avers that the acts
of the defendants complained of are in
violation of the act of congress of July
2, 1890 (the Sherman anti-trust act), the
state of Minnesota has no authority to
enforce that act by bill or injunction. 4

Such suit can instituted on
behalf of the federal government by its
attorney general under the special provis-
iofis giving the United States circuit
courts jurisdiction to prevent and restrain
by injunction violations of this act.

The state anti-trust act contains no
provisions for restraining or enjoining
violations of its provisions. As before
stated,’ it is_a hig penal statute; and
without a special statutory authority a
court of equity has no jurisdiction to
restrain the commission of criminal of-
tctansegi whlcth lnvoges no threatened de-
struction of pro y or property rights.

Third—The chz%ge in tge ‘bill that the
acts of the defendant contravene the stat-
utes of Minnesota prohibiting the consoli-
dation of parallel and competing lines
of railroad presents a different question.

Parallel Lines Considered.

Chapter 29 of General Laws of Minneso-
ta, 1874, provides as”stated: :

‘No railroad corporation, or the lessors
purchasers or managers of any railroad
corporation, shall conseolidate the stock,
property or franch of such corporation
with, or lease or h£\ﬁchase the works or
franchise of, or y way control, any
other railroad corpi ion owning or hav-
ing under its contro]l a parallel or com-
peting line,” etc. This is the only stat-
ute on that subjeé? of consolidating par-
allel and competing-‘railroads that need
be considered, as it covers whatever is
contained in any éther. This statute is
a valid exercise ofthe police power of
the state. Louisville, efc., R. R., vs. Ken-

ng the

tucky, 141 U. 8,777 ;
“The prohibition’

g&lnst Aoonsolidatm;

(a) The act applies to railroads. And !
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S Right to Purchase.

But the complainant contends- that
when the'Nortgem Securities __company.
had, about Dec. 1, 1901, purchased and
‘become the owner of a large and con-
trolling majority of the stock of the
Northern Pacific company, it  became
the purchaser of that railroad corpor-
ation, within the meaning of that word
‘as used in the act of 1874; and hecame
thereby disabled - from acquiring, as it
-afterwards did, a controlling majority
of the stock of the Great Northern com-

_pany.

And upon the subject of purchasing a
railroad by buying all the stock, I am
cited to chapter - 84, General Laws of

Toad m

railroad corporation may lease  or pur-
chase or become. the owner or control
the stack of “any other railroad, when
their respective railroads can be con-
nected together and form a contin-
ueus line with or without branches. But
in that case_the furchase, of the stock
would be by -a railread corporation hav-
ing capacity to operate the railroad, even
aside from theé“authority to do so, either
expressly or impliedly granted by this
statute; and such railroad could there-
fore rightfully assume the- control, man-
agement and “operation- of the railroad,
the stock of which it had so acquired.
As to the Pearsall Suit. ., F

I am also cited to the case of Pearsall
vs. Great Northern railway, u.-s.
646. Pearsall wag the owner of 500 shares
of the stock of the Great Northern com-
pany and filed the bill in behalf of him-
self and.other stockholders to enjoin the
Great Northern company from entering
into _and carrying out an agreement with
bondholders, = under . mortgages of the
Northern Pacific company, who _were
about to foreclose the mortgages and re-
organize that company, issuing new bonds
to the amount of $100,000,000, to be guar-
anteed by the Great Northern company;
also stock to a like amount, one-half of
which was to be _transterred to the stock-
holders of the Great Northern company
in. consideration of such guaranty, and
thereafter at all intersecting points, traf-
fic was to be exchanged between the two
companies and the common earnings
therefrom divided on a mileage basis.

The bill averred that the threatened
contract, if carried out, would amount
to a consolidation of the two railroads;
in violation of the said Minnesota
statute of 1874, and endanger the value of
complainant's Great-Northern stock.

The court held that the transfer of ene-
half of the capital stock of the Northern
Pacific company to the shareholders of
the Great Northern company as a body,
fgr a consideration coming from the
Great Northern company as a corporation,
was virtually a transfer of the stock to
the Great Northern company, who, having
tl_ms acquired one<half of the stock of the
Northern Pacific company, would easily
and certainly obtain the little more neces-
sary to assure it the mastership of the
Northern Pacific company and result in
the probable amalgamation of the two
companies in violation of the anti-trust
statute, thus endangering the value of the
complainants’ shares.

3 Why Relief Was Granted.

The relief sBught by complainant was
therefore granted to protect the property
interests against probable threatened
danger. But here again the purport of
the holding was that if one railroad cor-
poration acquired a controlling majority
of the stock of another railroad corpora-
tion it could operate it or control its
operation, under its own ample franchises
and- powers to operate railroads.

The court is far from  sustaining the
idea that if a single investor in railroad
stocks, whether a natural person_or a
corporation without railroad franchises,
should acquire by purchase a majority or
the whole of the stock of both the North-
ern Pacific comgany and the Great North-
ern company that would work any con-
solidation of these two companies, or that
fuch purchases would have any power to
manage or operate the railroads of both
or either of said railroad companies.

In the case under consideration the

court is careful to note the difference in
effect between the purchase of a control-
ling majority of the stock of a railroad
cor{)oratlon by a rival railroad corporation,
which might eontrol, manage and operate
_it, and a purchase of the same stock by
an individual or individuals, though hold-
ing whatever amount of stock in the same
'rival railroad company. :
i e . court. says: ‘“Doubtless these
stockholders” (of the ~Great Northern
company) ‘‘could lawfully acquire by in-
dividual purchases a majority or even the
whole of the stock of the reorganized
«ANorthern Pacific) ‘‘company, and thus
possibly eobtain its ultimate control, but
“the companies - would still remain sepa-
‘rate corporations, with no interests as
sueh in common.”
.. I am not able to agree with the sug-
gestion that this expression may be re-
garded as one not necessary to the de-
cision, and therefore perhaps not carefully
considered. On the contrary, it seems to
me to be a carefully considered and neces-
sary "limitation or explanatlon of general
| language elsewhere made use of in that
decision.

COMPANY MERELY
STOCK INVESTOR

It follows that as the Northern Securi-
ties company is merely an investor in the
stocks of these railroad corporations, not
being itself a railroad corporation, and
being without franchise, power or au-
thority to manage, control or operate any
railroad, its ownership of a majority of
the stocks of these two railroad com-
panies dces not come within the prohibi-
tive Janguage of the statute of 1874.

The two companies ‘still remain sep-
arate corporations with no interests, as
such, in common.” The case would not
be different if one natural person with
abundant capital should invest in the ma-
jority of the stocks of one of these com-
panies, and another like person should
invest in the majority of the stocks of
the other company. The interest of the
two, if they chose to act in harmony,
would be the same as the interest of one
person owning the whole.

Monopolles and Trusts.

But it is urged that the ownership
by the Northern Securities company of
such a large majority of the stock of
these two parallel railroads creates a
monopoly, having a tendency to prevent
competition between these railroads and
presents a case within the mischief in-
tended to be remedied by the statute of
1874; and should be held, even if outside
of the language of that statute, to be
within t#3e intention of the legislature
which enacted that statute. Also that it
is contrary to the public policy of the
state, which seeks to promote competi-
tion between railroads as well as other
common carriers, -

The terms ‘‘monopolies and trusts” are
perhaps in cases like this too often em-
ployed at the bar to all business enter-
prises requiring and employing great ag-
gregations of wealth; and in the vague
sense at which at the hustings they are
used to arouse envy and jealousy, for-
getting the manifest necessity of such
aggregations of wealth to produce the
commodities, and their transportation,
which our ecivilization and comfort re-

quires.
Rights of Corporations.

Every railroad corporation is in one
sense a monopoly. It has franchises giv-
ing rights and powers not common to all
citizens. It alone can operate its own
railroad; though subject to reasonable
regulation by the state.

All monopolies in a strict sense rest
upon some grant by the sovereign pow-
er, of an exclusive franchise or privilege.
And witn modern facilities for *transpor-
tation and communication all the statutes
and learning respecting “forestalling,”
“regrating” and ‘‘engrossing” have be-
coming archaic; and eéven the meaning of
;hi::g. terms will hardly mow be recog-

Where a statute like that of 1874 with
?articular detail, designates parties whom
t prohibits from doing specified acts, not
otherwise unlawful, to ask a co to ex-
tend that statute to parties not named,
or to acts not so specified, on the ground
that such exiension may be conjectured
to be within the Intention of tne legisla-
ture, is an invitation to enter the domain
| of judicial legislation. .

State’s Policy Is Clearly Defined.

» The of a state rs in its
legislation; and where a policy is made
clear uniform legislation, it has much
weight in the interpretation of any doubt-

the policy of the state of Minnesota is
to the consolidztion of parallel
and to the control by ﬂ

r company’s par-

management of
- advantageous to the

tition bet: such lines of railr
‘corporations,

ration and busi- |

managers contrary to”this policy are
g‘@blted. there is no statu't’: d¥sclos-
2 any policy as to what parties (other
-than competing railroad co rations)
_shall own the stock of any raxf-ﬁ%ad cor-
poration or of any number of such cor-
porations, or respecting the amont of
such stock which any one party may
own. >

The bill fruthfully states in substance
(Paragraph vii.) that it has been the set-
tled policy of Minnesota, since its organi-
zation as a territory, to develop its re-
sources by the encouragement of rail-
road huilding therein; and refers to the
many grants of land -in aid of railroad
construction. As showing the same policy
reference also might be made to very
man)t” donaigons t(ér the like Surpose by
counties, cities and towns, under legisla-
tive authority. 3 i

HOW THE STATE MAY
| REGULATE ROADS

The policy -of the state in respect to
the operation and management of rail-
roads is disclosed by its statutes; espe-
cially by sections 379 te 403, Vol. 1, Gen-
eral Statutes of Minnesota, under the
heading of “Railroad and Warehouse
Commission.”” which closely follows the
provisions of congressional legislation re-
specting interstate commerce, and under

clearly specified regulations places the
supervision, oversight and control of
those matters, particularly the rates of

transportation, in the hands of the des-
ignated state officials.

It is plain from these statutes, as con-
strued by the supreme court of the state,
that it is the policy of the state that
the railroads, with their rolling stock
and appliances, shall be kept in a high
state of safety and efficiency; and that
rates of transportation, while kept ample
to secure such results, shall always be
fair, reasonable, stable and uniform.
_Schedules of rates are to be kept pub-
licly posted at every station, and no
change or deviation from such published
ratcg is permitted, nor any rebates al-
Jowed or advantage to one shipper over
another and no such change in such rates
is permitted until after ten days’' pre-
vious published notice has been given.

Under this system shippers can count
accurately the cost of transportation as
an expense in their business, with the
assurance that others engaged in like
business must incur exactly the like ex-
pense; and untrammeled competition be-

P ——— 4y
tween rival rallroads resulting in rate
wars, sporadic struggles for particular
contracts or consignments, as well as all
rebates open or gecret, all alike unfair or |
ruinous to carriers and shippers, are pro-
hibited under nalties, and intended to °
be entirely eliminated and done away
with; leaving as the only basis of compe-
titlon between rival carriers the furnish- '
ing of better accommodations, and the
Breater safety and celerity of carriage.

All complaints that published rates are
unreasonable are heard and determined
by these state officials. who may fix rates
binding on the railroads; thus necessarily
making rates uniform as between rival
railroads.

As a result of the policy, and the ab-
solute power of the state officials to fix
rates, and keep them at the lowest
reasonable figures, competition between
;{;ajlt x&?(lllroa}?s no longer reduces rates.

when railroe i F: 2
coglrolled e, ailroad companies alone
n the contrary, whers two o )
railroads divide the n-:m:eponatioxrl m;{‘j
tween two places the necessity of con-
sidering greater fixed charges and great-
er cost of adminmistration and operation
may make the reasonable rate for trans-
portation greater than if the whole busi-
ness could be done and was in fact done
by one railroad. 5

Court Cannot Interfere.

However that may be, tane Northern
Securitles company is but an investing
stockholder in these two railroad com-
panies, without power to consolidate -
them or to interfere with the manage-

ment or control of either. Because of
its large holdings of these stocks it mav
elect the board of directors of each. who
must be composed of entirely diffirent
persons.

Each board will appoint the officers and
control the business and affairs of its own
corporation and will naturally seek to in-
crease its business and property.

Neither has any power to control the
other

nor to contract with the other
in constraint. of trade. There is no pre-
sumption that either will disobey the law

or be guilty of the commission of penal
offenses,

Should they do these things then the
anti-trust act of Minnesota will be for
the first time violated, and tae railroad
cerporations and their offending officlals
wil] be amenable to punishment, and to
appropriate or equitable proceed-
ings.

Decree will be
bill.

legal

entered dismissing the

ROCK ISLAND- MAY
GAIN CONTROL OF
SANTA FE SYSTEM

St. Paul Railroad Officials Say
That Two Great Western Sys-
tems Will Be Merged---Rock
Island to Issue Boods.

-

It was rumored among St. Paul
railroad men yesterday that the Rock
Island-Frisco system will soon absorb
the Santa Fe and that the three great
roads will soon be operated as one gi-
gantic system.

For this purpose, it is said, the Rock
Island wants to issue $250,000,000
mortgage bonds, and that the question
will be voted upon at the next meet-
ing of the stockholders of ‘that road.

By securing the Santa Fe, and unit-
ing it with the Reock Island-Frisco
system, one of the greatest railroad
systems ‘in-the world’ will "be created.
It will give the Rock Island a mileage
in excess of 21,000, which is greater
-than the mileage of the roads con=-
trolled by the Northern Securities com~
pany. 452

But the proposed Rock Island mer=
ger will be more than a holding com-
pany, according to the reports received
in St. Paul.- It is the objéct of the pro-~
moters of thé combine to consolidate
the lines under the management of one
executive board and to operate them
as one system.

For years it has been the policy of
the Rock Island to buy up competitors.
Its purchase of the Frisco system was
in accordance with this policy, and to
railroad men the purchase of the Santa
Fe looks plausible. If the Rock Island
does secure the Santa Fe, besides unit-
ing several competing and parallel
lines, it will also open up a vast
amount of new territory. In the first
place it will give the Rock Island an
outlet to the Pacific via its own line,
for the Santa Fe runs directly to the
coast. The Rock Island only has its
own tracks to El Paso, and from there
runs to San Francisco by way of the
Southern Pacific.

The acquisition of the Santa Fe will
also give the Rock Island a gulf port,
as the former line controls valuable
terminals at Galveston and Houston.
This will make a direct line from St.
Paul to the gulf, covering a territory,
the richness of which is-inestimable.

It is only a little over a month since
the Rock Island acquired control of
the Frisco system. Before that line
was formerly transferred but little
credence was placed in the reports
that it was to be purchased by the
Rock Island. However, since it was
announced two days ago that the Rock
Island was contemplating the issuance
of $250,000,000 of bonds, there has been
a general opinion among railroad and
financial men that the Rock Island
now seeks control of the Santa Fe.

The Rock Island system proper com-
prises 7,171 miles, the Frisco 5,334, and
the Santa Fe 8,693, or a total of 21,198

miles of track. The aggregate mileage |

of the Burlington, Great Northern and
Northern Pacific is 19,763, nearly 1,500
miles less than the trackage of the
proposed consolidated company, con-
sisting of the Santa Fe and Rock Isl-
and-Frisco systems.

PASSENGER TRAVEL IS HEAVY.

St. Paul Lines All Show Large In-

crease in Business.

The passenger travel this spring and
summer has been the largest in the
history of the railroads entering St.
Paul. Not only has «the usual-equip-
ment been crowded every night, but
additlonal coaches have been called
into service continually.

So far as the Chicago lines are con-
cerned, however, the receipts in pas-
senger earnings will probably not show
as large an increase as they did last
vear, although the increase in the act-
ual number of passengers carried is
considerably greater.

The reason for this is the cutting of
rates between the Twin Cities and
Chicago that has been so pronounced
this year. There were many low ex-
cursion rates made on account of the
various conventions, and the regular
tariff rate was reduced from $11.50 to
$8 for .one way, apparently with no
hope of restoration to the old figure.

The lines are more than holding
their own, however, in the matter of
earnings, and with the greatly increas-
ed travel will be able to show some in-
crease in passenger receipts, even if it
is not as great as last year.

The rate situation to Missour! river
points and to the West has been re--
markably firm.  The travel has been
greater probably than in any previous
year, extra coaches being added to the
trains to the Northwest and Pacific
coast almost every night. The ﬁ)as-
senger earnings of these roads will, of
course, show a great increase. The
coast lines have not suffered from t”
cut in east-bound rates. : :

The value of local business as a pas-

While acts of railroad

senger yevenji‘_prpdnce; is being bet-

ter re(:ngnized every day. The reduc-
tions in through rates have been so
great, and there

are so many excur-
sions that the roads make little at
them, and the increase of receipts are
traceable chiefly to increased local

business. This is as true of the Pacific
coast as of the East and South-boun
lines.

EARNINGS SHOW INCREASE.
Milwaukee’s Receipts for Fiscal Year
Were Large.

Gross earnings of the Chicago, Milwau-
kee & St. Paul for the month of June

show a substantial increase, but owing to
large increase in operating expenses, net
earnings suffered a loss: from last
of $101,446. The heavy exg
caused principally by the flood at Kansas
City. The company expects to make a
large net increase in July, as the business
of the road is unusually heavy,

Passenger earnings of the Milwaukee
for the year ended June 30 last were $650,-
000 in excess of those of the previous
year. This is regarded as a phenomenal

showing, in view of the fact that for the
year ended June 30 they were $1.000,000
ahead of the preceding one, so that the
increase in two years in passenger earn-
ings on this road has been $1,650,000,

The detailed statement for June and for
the fiscal year is as follows:

For June— Increase.
Gross earnings ...... 34,050,923  $117,206
Operating expenses

and taxes 4 2 026 278,652
Net earnings 1,055,896 *101,446

Fiscal Year—

Gross earnings ...... $7.662,737 2,049,613
Operating expenses

AN THNOE 5 il e 31,598,174 1,401.279
Net earnings ........ 16,064,563 648,333

*Decrease.

WILL EXTEND WABASH.

Bonds Are !ssued for the Erection of the
New Road.

READING, Pa., Aug. I.—From a docu~
ment filed in court today, it is understoad
that the Wabash will be extended from

Baltimore to Reading and hence to New
York.

This afterncon the Reading, Lancaster
& Southern placed a mortgage of $2,300,-
000 on record. There are 2,300 bonds of a
par value of $1,000 each, bearing 5 per
cent interest for forty years, to be paid
in gold at ‘matarity.

Isaac Spatz, of Mohnsville, is president
and Sydney C, Long, of Baltimore, is sec-
retary.

The officers of the company are in Lan-

caster, Baltimore and New York. The
mortgage is given to the Mercantile Trust
Company of New York, trustee for the
bondholders.

The document says that
is to build and operate a
Reading to Baltimore. President Spatz in
speaking of the new line, said:

“It may take a little t'me until build-
ing operations are commenced, but we
expect to start this fall. From Reading
to the vicinity of Terre Hill it will prac-
tically occupy the route of the old Read-
ing, Lancaster & Baltimore, From Terre
Hill a- new route will b: used. The road
will save fifty miles from the coal re-
gions to Baltimore.”

When asked if it had any connection
with any other big ccmpany, Mr. Spatz
said: ““You may say that at Reading and in
Baltimore the new line will have im-
portant connections.”

the company
railroad from

RAILROAD NOTES.

The Oregon Rallw: & Navigation
company will not grant a right of way to
the Oregon State Portage raillway between
Celilo and the Dalles. President Mohler
declares that the Oregon Railway & Nav-
igation has none too much land along the
Columbia for the growth of traffic and
that the concessions asked for by the
state would restrict the expansion of the
trackage facilities of his company. Gov.
Chamberlain has announced that the state
will at once proceed to acquire right of
way by condemnation, President Mohler
says that his company has in view the
double tracking of the line on account of
the heavy traffic and that the State Port-
age road will Interfere with its plans.

During the fiscal year ended June 30 the
Union Pacific railroad’s gross earnings
were $561,078,189, an increase over the pre-
vicus year of $3,574,909. Net earnings wera
$22,327,973, an incre of $386,919. The
increase in gross earnings in June was
$4,501,172 and in net earnings $1,793.123.

A bill of complaint was filed in the
circuit at Pontiac yesterday by attor-
neys representing Charles H. Stone. Elijah
W. Sell and William H, Barbour, all of
New York ecity, asking that a receiver be
appointed for the Pontiac, Oxford &
Northern, which is 100 miles long, running
from Pontiac north to Saginaw.

The reduced passenger rates from In-
dianapolis territory to Minneapolis and 3t.
Paul, announced several days ago by lines
in Central Passenger association territory,
to conform to the lowered rates between
Chicago and the Twin Cities, went into
effect yvesterday. The lower rates affect
the passenger business from the Ohio
river to the extreme Northwest througn
the operation of the rule which takes tie
rate between these gateways as the basis
for the fares charged from outside terri-
tory, when the route of travel extends
through the territory directly affected.

A. C. Bird, traffic director of the entire
Gould system of railroads. who has just
completed the first official inspection ot
al]l the lines, announced vyesterday that
before the end of thig year the Gould
system would have solid trains running
direct into Chicago and Pittsburg, from
New Orleans and Galveston and that soon
thereafter they would be entering Balti-
more.

James Russel, of Kalispell. Mont.. has
been appointed superintendent of the
Kansas City, Omaha & Central branch ot
the Missourt Pacific railway in northern
Kansas, to succeed H. G. Clark, resigned.
Russell formerly was a superintendent on
the Great Northern railroad. 3

The Burlington has lifted the Kansas
City embargo on grain shipments.

Mr. Payne Resumes Work.
WASHINGTON, D. C, Aug. 1. —
Postmaster General Payne assumed
his officlal duties at the department
today. He shows that his trip greatly
benefited him and he says he feeld
very much improved.
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