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of the affairs of the cor- -

MAJOR GUTHRIE ON TRUSTS.

THERE IS A REMEDY AND IT IS POINTED

OUT.

A License Might be Required of All Cor-

porations, and it Need Not be Granted
if it Were Discovered that the Corpora-

tion was Violating the Law As a
Matter of Fact there are Trusts in
North Carolina Existing in Open Vio-

lation cf the Law The Law in the
Case A Postscript in Which Profes-

sor Dowd's Arguments are Replied To.
T9 th.9 EiiUr of tk CharlotU Obserrer:

Article Till, Sec. 1, constitution of
2Corth Carolina provides: "Corpora
tions may bo formed under general
laws, but shall not be created by special
act, except for municipal purposes,
And in oases wherein the judgment of
the legislature, the objects of the cor-

poration cannot be attained under gen
eral laws. All general laws and special
acts passed pursuant to this section
may be altered from time to time, or
repealed.'1 Same article, Sec. 3, pro-Tide- s:

"The term 'corporation,' as
used in this article, shall be construed
to include all associations and joint
43tock companies, having any of the
powers and privileges of corpora tionsij
not possessed by individuals or part
nership."

Tarn now to chapter 16, vol. 1, Code
ofNorth Carolina, and read: "Section
4594: How corporations may be dis-

solved," etc. "All corporations formed
tinder this chapter may be dissolved
by special proceedings, instituted by
the company, or by any corporator, or
by any jtfdgment creditor, whose exe
;ution issued to the county in which

' the corporation has its only or princi
pal place of business, shall be returned
xmsatisfisd, or by authority of the At

- 4omey General in the name of the State,
for the causes hereinafter mentioned,
to wit : For any abuse of its powers
to the injury of the public," etc.

Sec. 686: "It shall be the duty cf the
Attorney General to bring an action in

,fi the Superior Court of thecounty, as in
this Code directed, to restrain by in-

junction, any corporation from assum- -

- ing or exercising any franchise or
i transacting adv buino5C not allowed

by its charter; to restrain an person
from exercising corporate franchises

I not granted," etc.
Sec:7dl: "This chapter, unless other

j wise declared herein, or in the chapter
entitled 'Railroads and Telegraphs
shall apply to all corporations, whether
created by special act of Assembly, by
letters of agreement under this chap

tures for nn . .
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Alliance met at Back Creek w
the best meeting that we have h!L

two years Subs were more
resented. Part of the fir8t
devoted to public exercises a
from Concord, made a good adC
She held the audience spellbound atleast half an hour. We had talks
different persons. All theaiscussionl
were to the point and we feel satisfiedthat we are on quite a boom ia old
historic Mecklenburg.
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hall and transacted the iml
business.

I would write more but I prefer giT.
ing the pith of the meeting.
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MAKING BUTTER.

The question of how to make profit

able butter is an interesting one to all

of us. The Farm and Ranch has been

asking people how they make butter,

and one Texas lady give her method

as follows: While cream separator!,
box, barrel or rectangular churns, ba-

tter workers, etc., are indispensible is

a modern dairy and desirable to have

on tho farm, if one handles a sufficient

quantity of milt to warrant the ou-

tlay, there are many farmers with mo-

derate means, with perhaps only one or

two cows, who cannot affori to haig

them. As her husband beloDgs to thi

latter class, she can only use to best

advantage such means as she can co-

mmand. First, perfect cleanliness is a-

bsolutely necessary in every detail, from

first to last. Wooden vessel i are cot

fit to hold milk, and should never b

used for that purpose. If you nave I

wooden churn, burn it, or at least qui!

using it and buy you a stone or til

churn. Keep your vessels clean fcy

washing thoroughly in soapsuds, tha

scald with clean water and dry them.

When milk has soured in them, first

rinse with cold or moderately wan

water to remove the milk, thm tea!!

with water to which has been added I
i

teaspoonfulof soda, to wmoveany acn

that might remain. Strain a way voir

milk and let it remain uncovered d

all the animal beat is out of it. If il1

with icool weather or you are blessed

spring or any means to keep yur mill

col in summer, it is better to alio

to stand 24 hours, as you cannot get tf

the cream in lees time. Some pre

to remove the cream before we u"
sours and stronelv advocate cburntff

only cream. She dips off thecre
mill "being careful to secure as little

possible with it, and put ina ftone jar

and keeps in a cool place till she has

churning. Erery time more cream

added it should be stirred until

mixed, so that it will ripen evenly

in summer, keep cool Plble'
cold weather she sets it near the

to turn or ripen, ready to churn.

th iar around frequently anditir

casionlly, so that it may be

and turned evenly. When if

thick it is ready to churn anJ

be churned ai once or it lH j
too sour, which injures in

the butter and makes it
,

. .
churn. She advocates a mi:

mometer; it saves much truu

guesswork. Ic is absolutely unp
&

to tell when your cream w too

cold with much certainty wu

However, long experience an

observation will enable one

some iaea aooui; iw. . ,f u.
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cream foams very muu,
& pii
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churn is all ngnu u -
1
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has said.

tion and hunt for the remedy. Of
one thing we may feel assured, that
when the people came together, ani
mated by a common patriotism and
resolve in earnest to destroy., "trusts"
or any other hk like evil, the remedy
will be found and the desired result
follow. 'Truth crushed to the earth
will rise again," and when the people
in their majesty determine to right a
wrong it will bo righted. We may
paraphrase the old prophecy in Guy
Mannering and predict:
" The dark will b light
And tho wrung made right,"
Wnen the people s ight, and Judicial might,
Shail enforce the laws
Which patriots write.

Wm A. Guthrie.
Durham, N. C, Jan. 10. 194.

POSTSCRIPT.

Let me add a postscript to my article
on 4,trusts," recently sent to you for
publication. I beg to assure you and
also Prof. Djwd that I did not have
even a suspicion at the time I wrote
my article that Prof. Dowd had writ
ten, or was writing, the article on the
same subject published in your issue of
last Saturday. My first information
was the announcement in your paper.
It was merely a coincidence that he
and I were thinking on the same sub
ject at or about the same time. You
will observe that my article is in no
sense a reply to his. My article seeks
to point out a remedy tor an evil, upon
the assumption that there is an evil
that should be abolished. Prof. Dowd,
as I understand from his article, under
takes to combat such an assumption,
and contends that trusts are not evils,
at least not unmixed evils, for they
have wrought some good. He will not
take it unkindly, I know, if not in the
spirit of mere controversy, and not for
the mere sako of controversy, I should
submit a few observations in opposi
tion to his argument. I contend his
argument is illogical, and for the fol
lowing reasons: He admits from start
to finish of his article (what he was
obliged to do,) that trusts are monopo
lies. Now if that be true, tben either
trusts are wrong in principle or our
republican form of government, espe
cially our own State government, is in
this particular built up on a wrong
foundation. Article 1, section 31 of
our State Constitution, which you and
Prof. Dowd and myself and every man
in North Carolina who has ever voted
in North Carolina has taken a solemn
oath to support, reads as follows, viz:

"Sec. 31. 'Perpetuities and monopo
lies are contrary to the genius of a free
State, and ought not to be allowed."
You will find the very same provisions,
in exactly the same words, in section
23 of the old Bill of Rights adopted by
our patriotic ancestors on December
17th, 1776. If you concede (what you
must concede) that trusts are monopo-
lies, then we have the whole argument
on this point in a nutshell and reduced- -

absolutely to the following logical
syllogism:

"All monopolies are contrary to the
genius of a free State, and ought not to
be allowed."

Trusts are monopolies.
Therefore trusts "ought not to be

allowed.
Let some better logician than myself

pick a hole in the syllogism if he can
My contention is, that either trusts are
wrong or else our fundamental consti-
tutional law is wrong. And my solemn
conviction is that sooner or later one
or the other must go to the wall.

Prof. Dowd says: "It (the trust)
cannot be uprooted by statutes nor de-

stroyed by invective." As to "invec-
tive," I may remark that in my opin-
ion and sentiment no good and right-
eous thing ought to be destroyed by
"invective," but whatever contravenes
the fundamental principles of govern-
ment by and for the people in their
aggregate and representative capacity
is in the nature of treason against the
State, and must be put down or the
government is a failure. If I thought
Prof. Dowd's prophecy true, that
trusts 'cannot be uprooted by statutes,'
then I would indeed despair of repub-
lican form of government. But this is
an assumption on his part, and the
very assumption the contrary of which
I endeavored to show in my own article.

I gather from the scope and substance
of Prof. Dowd's article that his defence
of trusts rests largely upon the fact
that in some instances they have done
good public good. Grant it. I ven-
ture the assertion that there was never
a murderer hung in all the criminal
law in whom there was not at least one
or more good traits of character, and
who had not at some time or other in
his life done a good act. I do not my
self believe in the doctrine of total de
pravity as applicable to human charac
ter. Even Henry Bsrry Lowrie's band
of outlaws, a few years ago, in Robe-eo- n

county, while defying the laws of
God and the Ssate, did many good and
charitable acts, such as giving away
and dividing with the poor of that
county goods they had taken by mur
der, burglary and robbery from the
lawful owners thereof. Even the "thirty
pieces of silver," if I may trespass on
holy ground and go to the sacred Scrip

at least five days, unless for good cause
shown the judge shall order other-

wise."
Sec. 582: "The party to be examined,

as in the preceding section provided,
may be compelled to attend in the same
manner as a witness who is to be ex-

amined conditionally; and the exami
nation shall be taken and fixed by the
judgeor clerk in like manner, and may
be read by either party on the trial."

Sec. 583: "The examination of the
party thus taken may be rebutted by
the adverse part ."

Sec. 584 : "Effect of refusal to testify.
If a party refuses to attend and testify,
as in the fouc preceding sections pro
vided, he may be punished as for a
contempt, and his complaint, answer
or reply may be stricken out "

Sec 586: "A person for whose im-

mediate benefit the action is prosecuted
or defended, thouge not a party to the
action, may be examined as a witness
in the same manner and subject to the
same rules of examination as if ho were
named as a party." 5

(When a corporation is a party to an
action, either plaintiff or defendant,
who are the persons for whose "imme-
diate benefit" the action is prosecuted
or defended, who represents the cor
poration in interest, unless it be the
officers, agents and stockholders of
the corporation? But of this further
on.)

Sec. 695 of The Code provides the
manner in which special proceedings
to dissolve a corporation ehall be com.
menced and conducted.

Now, Mr. Editor, if you have careful-
ly read and considered the foregoing
citations and reference to the laws of
North Carolina and have noted (as I
know you have) the general drift and
trend of popular fcentimeat on the sub-
ject of "trust3," then it must be mani-
fest that so far as the language of the
law and wishes of tho people can be
understood, "trusts" and combinations
against freedom of trade are an abomi
nation and a crime which tbe law and
the people of our State have condemned
in no uncertain terms Is there a rem-
edy t Can it be found in the laws above
cited? If not, can a law be framed t j
meet the wrong and right it? These
aro the questions I will undertake to
answer.

We start out with the popular belief
that trusts exist ; not with the difficulty
confronting us that a mere belief in the
existence of a fact, even though thas
belief be reduced to a moral certainty
is not sufficient of itsc-l- f , without proof
oy eviaence, to sustain juaiciai pro-
ceedings either civil or criminal. Are
there any trusts doing business in
North Carolina contrary to the crimi
nal law of the State and against the ex
pressed will of the people? Nobody,
claiming to be intelligent, denies it.
Have laws enacted for their suppres-
sion been enforced? Nobody claims
they have been. Everybody admits
that such laws have been a dead letter
and failures so far. Can such laws ever
be enforced? That is the question which
agitates the popular mind and is one
that sooner or later will be answered.
It is a question, too, which reaches
down to the very bed rock upon which
all republican government rests. The
will of the people constitutionally ex
pressed is the law of every republic.

I undertake to say that trusts can be
reached by law and trusts can be by
law abolished. What laws? State
laws. Why not United States laws?
Because United States laws cannot
reach the root of the evil. What is the
root of the evil? Corpora ions, and
corporate associations in the nature of
corporations, which under our own
State constitution above quoted are put
on the same footing with corporations.
It is State legislation that has created
and which continues in existence the
artificial creatures called "comora- -

T

tions"; and it is to State legislation
alone, if anywhere, that the people
must look for correcting the morals, so
to speak, of their own children. It is
to my mind an inconsistency and a
folly for 8tates to create corporations
for business purposes and then play
the baby themselves by calling on the
national government to put their own
children under legal restraint. Here
we are to day, the great sovereign State
of North Carolina, that in its sovereign
capacity helped to create and organize
the United States, actually importun
iDg the United States to take charge
of and control our private business cor
porations creatures of our own mak
ing, whose creation and continued ex-

istence depends entirely, from j ear to
year, month tommtn, day to day and
hour to hour upon the will of the peo
pie of the State. . And yet every busi
ness corporation in this State, incor-
porated 6ince the adoption of the con
stitution of 1868 whose charter, (which
is its very life and legal right to live
at all) is absolutely at the mercy of the
State Legislature. The very letter and
spirit of the constitutional provision
first above oited was and is for the
manifest purpose of avoiding all ques-
tions about vested corporate rights as
against the State and to reserve ex

pressly in the State the power to re
peal all charters of corporations at
will, and for cause or without cause.
There is not a single private corpora
tion in this State, chartered since 1868H

whether by general laws or special act.
whoso charter could not be repealed by
the next General Assembly as easily
and with the same formalities as any
other law on the statute book, and I
doubt if any lawyer in the State would
controvert this assertion. E cry shar
ter granted by the State since 1868 has
been with express notice in the funda
mental law or this provision, it is a
common knowledge that nearly all, (if
not entirely all) the private business
corporations now existing under the
laws of North Carolina were chartered
since 1868, those before 1868 having
been swept away during the war, ex
cept, however, a few railroads and cor
porations 'of a quasi public nature
which survived the wreck of war.

But ours is not the only State clmstl
vution which has such a provision.
Turn, for instance, to the constitution
of the State of Michigan, which as far
back as 1850, and still has, a provision
almost identical with ours. It reads
as follows:

Article XV. Corporations. Sec. 1:
"Corporations may be formed under
the general laws, but shall not be ere
ated by special act, except for munici
pal purposes. All laws passed pursuant
to this section may be altered, amended
or repealed."

Now. Mr. Editor, "is the creature
greater than the creator?" And espe
cially so when the creator reserves the
right to destroy the thing created.
"Shall the clay say to the potter, what
does thou?" But you say it would be
harsh and cruel to exercise such power.
Is that so? wnen a man or even a
woman commits murder, the State
takes the life of the offender. Why?
The answer is, in order that murder
may not bo committed. The State in
that case demands the life of the oflsn
der for the protection of the lives of all
her citizens. Is the life of a corpora-
tion, the mere creature of the State, so
sacred that it may without compunc
tion of conscience lay its ruthless hand
on the bread and meat of the men,
women and children, on whose lives
the well being and exiatence of the
State itself depends amd reduce them
to penury, want, and even star ration,
and yet the corporation be allowed to
bid defiance to criminal laws and
escape punishment, because forsooth,
if indicted, its officers, managers and
agents will not voluntarily testify
against it, and .cannot be compelled in
a criminal case to testify against it lest
they condemn themselves and jeopar
Uize their own liberty ? It would seem
not.

But apart from the constitutional
power ot the legislature to repeal the
charters of private business corpora-
tions, is there any good reason why
the Attorney General of North Caro
lina cannot, without further legisla-
tion, take the above provisions of law
and institute special proceedings
against any corp jratioa believed to be
engaged in a trust, having a charter
granted under State of North Carolina
laws aince 1868, to have its charter dis
solved? I think he has that power
and authority now, and the law points
out a way by which it can be done, as
I will endeavor to show. The first and
most prominent legal course for dis-
solving a charter is the one above cited,
which I now repeal:

"For any abuse of its powers to the
injury of the public."

Now is it not an "injury to the pub
lie" to do any act whica is denounced
as a crime and punishable as such?

This i too plain tor argument, and
it may be assumed to begin with that
a "trust" is an "injury to the public."
We will suppose the Attorney Gene al
begins a special proceeding in the
name of the State against a trust cor-
poration which we will call the "Wa
tered Stock Boom Co." He alleges in
his complaint upon information and
belief in general terms pointed out by
the act above quoted that said com-
pany has comoined with other com
panies for the unlawful purposes de
scribed and, in a word, belongs to a
trust. The defendant, of course, comes
into court and files its answer denying
the allegation that it oelong to a trust,
and thereby upon the pleadings the
m iterial issue is raised. The burden is
on the State to prove it. Who are the
witnesses? He must of necessity go
into the enemy's camp to get them.
He has subj couaed the president, vice-presiden- t,

(if there is one) secretary,
treasurer, directors and all the stock-
holders whom he can gee service on
within this State and he summons the
custodian of the corporation papers to
produce them for inspection. And
when called to the stand as witnesses
they "all with one consent begin to
make excuses," but the one which
sticks inlaw is this answer which each,
with some slight variation, make: "I
cannot testify as to the business affairs
of the corporation, because to do so
would criminate me." How could an

! A.u;nafA thfl witness if itsnoraiwi """ -
and legitimatelyAffairs are lawfully

and without abuse of corporate powers
oted? It is the affairs oi me cor

poration, the party to the action which
investigated, and the witnessare being

4 for whose immeauiic uwcis 'a person
t the action is defended," and one de

Qrihed in section 586 above quoted and
who refuses to testify. Sections 584 and
686 taken together put tho interested

witness and the party to the action
"subif ct to the same rules of examina
tion," and that rule in section 584 is

that the pleading, whether complaint

or answer or reply, which is filed on

the side which withholds the evidence
and refuses to testify "may be stricken
out," that is, of course, if the judge
would exercise his power to do so on

General's motion. And
l fy

a judge who meant to do right would

not hesitate to grant the motion to
strike out" the defendant's answer

and give a decree dissolving tho cor
poration for want of an answer.

But if you say it requires a strained
construction of the above provisions of
law to reach the conclusion contended
for, there is a way to remedy this de
feet, which is plain. Amended sec-

tions 581 and 586 so as to make them
expressly applicable to sections in
whifh 5 comoration is a penalty. Put
corporations exactly on the same foot
ing with natural citizens in actions be
tween them. This is, I think, already
to spirit and intent of the law. But
anyhow it is within legislative power
to make it plain beyond question.

There is still another way to reach
by law (State law) not only our own
Stato corporations, whether chartered
before 1868 or since, and all other cor
porations wherever incorporated, which
do business in our State Apply to all
alike a license tax, and not only make
them pay the tax. but require as a Con
dition precedent to granting the license
i hat each should prove a "good moral
character" like a retail liquor dealer
Require each corporation in order to
get such license to prove to the satis
faction of the State Treasurer, or Sec
retary of State, or Attorney General,
or some designated State authority
that it has not since a certain day to
be fixed violated the provision of the
criminal law of 1889 above cited, and
to do business in this State without
such license shall be a misdemeanor
and cause of forfeiture of its charter
too, if it is a North Carolina corpora
tion.

Make this license tax nominal in
amount if you please, so as not to be
oppressive on any corporation.

Bat you say it would be harsh and
burdensome to require all the business
corporations of this State (a very large
majority of which do not now and
never did belong to a trust) to pay such
tax, even one dollar and comply with
such a rigid requirement. Now is it?

Let me illustrate my argument. If
you had come to Durham a few months
ago you would have seen every dog in
the city wearing a muzzle. Why? Be-

cause three or four mad dogs had ap-ptare- d

on our streets and besides bit-
ing other dogj, taey had also attacked
and bitten several citizens. The lives
and well beingof the whole community
were at stake and jeopardized. In such
a crisis the city authorized passed and
enforced an ordinance requiring every
owner of a dog in the city to put a
muzzle on his dog, in default of which,
the doom of death was pronounced
against the dog. And this muzzle
ordinance was enforced, too, without
partiality, favor or affection, against
all dogs little dogs, and dogs of
every kind, size and degree, or pedi-
gree. Was it harsh? Was it unjust?
Did the public safety require it?
Did it have the desired effect? Ask
any citizen of Durham and you will
get but one reply. Does not every
good citizen have to yield some of his
natural rights for the good of society ?

Is not trfe natural citizen who never
committed a crime daily subjected to
burdens of taxation and otter incon
venience on account of bad citizens
who do commit crimes? Are corpora
tions entitled to more privileges than
natural citizen? It seems to me there
ought to be but one answer to such
questions.

I could go on, if spaco allowed, and
write a political essay upon this sub
ject, and criticise many thing political
which have been done and many which
ought to have been done and were
neglected ; bat my purpose is not fault
finding now, but to get tho legal pro- -

ession to thinking earnestly on the
subject of the legal method to abolish
trusts. If I am wrong in the above
observations I want to know it, and if
a setter way can be devised, let it be
done. The remedy, and not plf Hnri' - -o
fication, i3 what the time demand
When law offices are besieged daily (as
mine has been latterly,) with strong.
able bodied, grown, white men as
meudicants, instead of clients able to
pay fee, it behooves us to begin to
think on these things and necessity
begins to compel us to face the situa

ter, or by the chapter entitled Rail-xoad- s

and Telegraphs,1 and this chap-
ter and the chapter on 'Railroads and
Telegraphs. 1 so far as the same are ap
plicable to railroad corporations shall
govern and control, anything in the
special act of Assembly io the contrary
notwithstanding, unless in the act of
Assembly creating the corporation, the
section or sections o this chapter and
of the chapter entitled 'Railroad and
Telegraph Companies, intended to be
repealed, shall be specially referred to
by number and, as such, specially re-

pealed."
Chap. 374, acta of 1889, entitled "An

act to prohibit trusts in the State of
North Carolina and to provide for the

--punishment of persons connected with
them," ratified March 11th, 1889, de-
fines what a trust is, and in section 3
provides: "fhat any persons, company
or corporation who shall form or at
tempt to form, a trust in this State, or
the agentor representative of any trust
in any State or county, who shall at-
tempt to carry on operatior s in this
State shall be guilty of a misdemeanor
tmd upon conviction may be fined not
more than ($10,000 ten thousand dol
lars, or may be imprisoned not more
than ten years for each offence."

On page 500, Public Laws of 1893.
there is a concurrent resolution of tbe
State Sanate and House of Represen-
tatives requesting our Senators and
directing our Representatives in Con-grect- o

"procure the enactment by the
Congref 3 of the United States of the
strongest and most efficient laws to pre-
vent and suppress and trusts and com-frination- g

wluch tend to depress the
price of agricultural products and to
increase the price of manufactured
goods, and which in any way interfere
with the natural and healthy laws of
trade."

Sao. 589 of The Code provides: "No
. parson offered as a witness shall be ex
eluded by reason of his interest in the
event of an action."

Now as to examination of parties:
Sc. 589 of The Code provides: "A

party to aa action may be examined
as a witness At the instance of the ad-

verse party, .nd for that purpose may
be compelled in the same manner and
subject to the same rules of examina-
tion aa any other witness, either at the
trial or conditionally, or upon com-
mission."

Sac. 581: "The examination, instead
of being had at the trial, may be had
at any time before the trial at the op-

tion of tho party claiming it, before a
Judge or clerk of the court, on a pre
vious notice to party

.
to bo exam

rausi any oiLcr aaverge party, oi
ha.

'1


