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llnIIn addition to these particular facts
rrelative to the claim of the prosecu-

ttion that : the death of deceased wasooccasioned by poisoning there : was •

oother evidence, to be referred toggenerally. - . '

KKeputable expert physoian3 testified
tthat the autopsy made by the autopsy
pphysicians was incorupete.and was notssufficient to determine :whether the
ddeceased had died from typhoid feveroor not, while the same physicians tes- •

ttilled thpt frcm the symptoms attend-
iing the sickness nf deceased, they
wwere satisfied that she died of typhoid
ffever. \u25a0 It was further shown by theeevidence of disinterested parties that
ddefendant and his wifehad livedhap-ppily "together, and that during her
iillness he treated her kindly, andsseemed to do everything that he could
tto help her and alleviate her surfer-

-
iings. \ ;•

"" -

TThis is as tar as we deem it necessary
tto state the evidence in the case. We
ddo not concern ourselves with many :ssuggestions, more of an argumentative

ccharacter than
"

otherwise, ( but even
aas such quite cogent) made by counsel
ffor appellant, which he claims are in-
cconsistent and ,incompatible with the

'

ttheory of the prosecution that the
Ideath of deceased was occasioned
|through poisoning. .We content our-
sselves with tbe evidence as we have,
stated it, which in our judgment, didnnot warrant the verdict of the jury.,
Itwill be perceived that the evi-

ddence* in the case relied on to estab-
llish the guilt of the defendant is

ppractically circumstantial, and it is
'

eelementary law that whe;e the evi-
ddence is of such a character it must

bbcbbe not only consistent with the hypo-
tthesis of guilt, bat inconsistent with -.

aany other .rational conclusion. . The
ddeduction to be drawn from these cir-
ccumstances is, ordinarily, one for the
jjury, but where, in a case such as this .
eever; circumstance relied on as in-
ccriminating, is equally compatible
wwith innocence, there is a failure of \u25a0

pproof necessary to sustain a convic-
ttion, and the question presented is

oone of law for the court, 'Hie prose-
ccution has the burden of proof. The .
ddefendant is presumed innocent until
tthe proof satisfies the jury beyond a
rreasonable doubt of bis guilt Therright of a jury to return a verdict of •

gguilt is not an arbitrary right. Thessufficiency of their, verdict must be
ttested by determining whether the
eevidence upon which that verdict is
fframed was of such a character \u25a0 that
tthey could say from it that in their

-
jjudgment no reasonable doubt of the
ddefendant's guilt existed. \u25a0 Now con-

'

ssidering the evidence in the case at
bbar under these elementary rules of
llaw, there was no proof in the case
tthat the wife of defendant died from
aarsenical poisoning; in fact, the evi-
ddence is not only consistent with the

cclaim of defendant that she did not,
bbut it may be said that the prepon- ,* /?
dderance of evidence in the case is to
tthe effect that she did not. As toppoisoning by veratrum viride. Aside
ffrom the opinion of the experts that
MMrs Staples died of typhoid fever, -
ffrom which she was concededly suffer-
iiug,the clinical and pathological con-
dditions tend to show that she did not

ddie from the administration of that
ppoisonous drug. The only evidence
aat allas to veratrnm viride is that the
ddefendant got it, and that be admin-
iistered to her a liquid which looked
llike it. The most that can be said of
tthis particular evidence is that it
mmight have been sufficient to have
rraised a suspicion in the mind of the
jjury that be did administer it. Cci-
ttainly 11 was not effective for any
oother purpose. This, however, could
oonly be a suspicion, and no jury baa
aa right to declare forfeited the lifeof
aa "defendant upon mere suspicion.
EEspecially is this true when the factsuupon which the suspicion might have
bbeen generated are entirely consistentwwith innocence, and could exist with-oout the defendant being guilty of the
hheinous offense of which he was ac-ccused. No man can be convicted of •

mmurder upon evidences which, at best,
lleaves the question of criminal agen-
ccy in causing death, ifnot reasonably
ddoubtful, at least merely conjectural.

WWe are not unmindful ot the claim
oof the prosecution that there existedaa motive for the death of MrsStaples;
aa desire on the part of defendant togget rid of her so that he might enjoy
tthe society of Mrs lloxie. Assuming
((which the evidence does not clearly
sshow) that a meretricious relationship
bbetween them existed before Mrs Sta-pples' death (the evidence is clear

: would also be found there. The pro-> fessor did testify that he found no
i chloride ot zinc or bichloride of mer-

cury, but did not say why he did not
i find them. He testified also that be
i found no trace of formaldibyde or of
i alum, but the reason for this, as hesaya, is because be did nut look forthem. As to the presence of arsenic
iv the stomach.be did not testify that
it could not have gotten into tbo
stomach from the embalming fluid.
His ouly testimony on that point was
that he found there the quantity of
arseuic stated.

Dr Morgan, an equally reputable
chemist, stated his belief tint the ar-
senic in tho stomach came from the
embalming fluid, and in addition
said: "My experience has taught meto believe that it is impossible for an
organ iv the human body to be withina few inches of embalming fluid for
the period of forty-eight days without
absorbing somo of the arsenic The
embalming fluid injected into the
right femoral artery would travel up
the femoral artery a few inches and
reach the aorta, which is the largest
artery in tbe body, and beiug mixed
with blood would pass ou up to the
heart. Now the stomach lies right
over the aorta, not being separated
from the interior of the aorta by more
thau an inch, and it would only-have
to travel that small distance of tissue
in order to reach the stomach." He
further testified, giving bis reasonstherefor, which space prevents 'quot-
ing, that it was possible for arsenicto pass fr«m the embalming fluid to
the stomach without the chloride of
zinc or bichloride of tuertury showing
itself there; that arseuic when in-
jected into a dead body will com-
mence diffusing itself through the
tissue at ouce, while the other salts
will not immediately commence to
do ao, nor willthey "untilsuch Mmeß
as the bjdy turns to liquid," when
they willall travel. In addition tothis, he made an experiment with the
embalmiug fluid of MrDaneri upon
the stomach of a deceased person,
which actual experiment conflrnied
the opinion he entertained and ex-
pressed. Tho opinion of Dr. Morgan
with respect to these matters was not
disputed by any medical or other
opinion given in the case. So much
for the evidence relating to arsenical
poisouing.

poisonous dose was administered at a
time it would produce vomiting."
The sickness of the deceased covered

a period of over two weeks, and there
is no evidence whatever that at any
time the symptoms attending arseui-
cal poisouing exhibited themselves.
There was no vomitiug or purging.
Neither did the autopsy or the chemi-
cal analysis of the stomach show any
irritatedcondition ot either the stom-
ach or of any other internal orgau of
the body. Arseuic, it is true, was
found in the stomach. But the evi-
dence shows that its presence there
could have resulted through the pro-
cess ot embalming, and, as far as the
evidence on this point is concerned,
it is quite apparent that it did.
There is only one witness— DrMorgau
—who testifies upon this subject. Pro-
fessor Price, who made the analysis,
nowhere aays(and there is no pretense
that any other witness testified on the
subject) that itcould uot have gotten
into the stomach as the result of em-
balming. The most that can be
claimed for his testimony (which is
the deduction that the prosecution ar-
rives at from it; but not what tbe
Professor said) is that as tbe chemist
did uot find chloride of zinc, bi-
chloride of mercury, formaldehyde or
alum, but ouly arseuic, iv his aualy
si?, that therefore the arsenic could
not have gotten into the stomach
from the embalming fluid; tbat if it
dil, the other ingredients of the fluid

We do not think that any fuither
discussion of the evidence upou tbis
branch of the case is necessary, and
without commenting upon it further
than we have, we now pass to a cou-
sideration of the evidence bearing
upon the claim of tbe prosecution that
the deceased came to her death from
arseuical poisoning.
Tuis branch of the case, in our judg-

ment, requires less discussion than we
have devoted to the claim ot poison-
ing by veratrum viride. There is no
evidence that defendant had procured
or had in his possession any arsenic
As a physician he may have had it,
but there is no proof that he did.
Neither at any time during her illness
didMrs Staples exhibit any symptoms
of arsenical poisoniug. As to those
symptoms there is no dispute. Dr
Morgan testified: 'The first symptoms
of arsenical pcisouiug is a burning
sensation in the throat aud stomach
and an intense desire for water; then
follows vomiting, which is so severe
that itcanuot be controlled, the pa-
tient constantly desiring water, and as
ofen as it is given constantly vomit-
iug it. After that we usually find a
diarrhoea and the vomitiug becomes
streaked with blood, tbe diarrhoea is
of a peculiar character knowu as the
rice water stools,aud contains patches
of mucous membrane from tbe intes
tines. The patients, if they die, usu-
ally die in from.six hours to two
days.

"
Dr Tiffany said, "Arsenic irritates,

tbe lining membrane of the stomach
and intestines, and it creates more or
less vomiting and purging, running off
condition ot the bowels. Vomiting
takes place wheu it is used beyond
physiological action to a poisonous
extent, as soon as there was enough
irritation ot tbe stomach. Tho admin-
istration or receipt of arsenic in poi-
sonous doses in the stomach would
cause irritationwithin a few hours-
ln tho case of taking by the mouth of
arsenical poisoning, the irritatiou
would leave on the internal organs a
congested condition, an ariduess, an
inflamed condition if one

Professor Price, the chemist and
toxicologist^.teatifying as to his an-
alysis ot the stomach, wa3 asked
whether veratrum vitride adminis-
tered fifty days prior to an autopsy
could be discovered in th6u making
an analysis of tbe stomach, to which
he responded,. "1 have no personal
experience myself to enable me to say
that bow long tbis veratrum viride
will remain in tbe stomach afterdeath, and from all my investigation
among tbe authorities they are silent
on that subject." He also designated
veratrum viride as au alkaloid. Dr.
Morgan, a physician aud also a chem-
ist and toxocologist of experience,
testified that, "there is no evidence
upon which we can base a positive
opinion as to how long veratrum vir-
ide taken into the stomach would re-
main before decomposition wo^ld setiv, it is an alkaloid; morphine will
remain in the human body one or two
years alter death, and strychnine will
remain in tbe human body as long as
ten years. Morphine, strychnine aud
veratrum viride are all alkaloids, aud
we could reasonably expect to find
them in toe body for a period of a
year or two, any one of the three."'

Before proceeding to a further con-
sideration of the case, it is proper at
tbis point to sny that when the defen-
dant was on the stand he did not
state, nor did his couusel make in
quiry of him as to what had become
of the veratrum viride which he pur-
chased. This doubtless was an over-
sight on the part of defendant's coun-
sel, and at best, only shows that he
did not account tor it. His faiiure,
however, to testify on direct examina-
tion on this gubjeot did not preclude
the prosecution from making inquiry
in tbat direction, if it so desired;
hence it was a possible oversight on
the part of the defense and prosecu-
tion that the subject was not gone
into.

tbat had been buried aeven weeks it
was remarkably well preserved; no
evidence of decomposition in the
heart."

Now it will be observed from this
testimony that the evidence of the
physiciaus as to inability to detect
tbe presence of veratrum viride poi-
soning in a body proceeds upon the
the tneory that veratrum viride"iv
their opinion is a vegetable drug aud
disappears with the decomposition of
the body; otherwise^ could be da-
teoted. But there was no evidence
that the body was decomposed at the
time of the autopsy, or that decompo-
sition had set in. Dr. Gall's own evi-
dence largely negatives that proposi-
tion,and the teatimouy of Daneri, the
embalmer, is tbat when ha exhumed
:he body for tbe autopsy it was just
as natural as tbe day he put it down
and buried it; almost petrified: that
to touch it was like puttiug your
finger on a piece of iron. If then the
only reasou why veratrum viride, it
administered, could not be discovered
in a dead body would be because de-
composition bad set in, as it had uot
set in in the body ot deceased, therewas no reason why a proper examina-
iton or analysis to discover it would
not have revealed its presence.

The evidence of tbe autopsy phy-
siciann is tbe only evidence in tbe
case that veratrum viride disappears
within a few weeks. In fact this tes-
timony and that of the two following
witnesses is the only evidence on the
point.

Q. Just about? A. On about two or
three weeks 1 should think." And on
cross-exaniiuation he stated, "1never
saw any ouo die from it (veratrum
viride ) 1 never saw auy sample tbat
would demonstrate to me tbat it
would decompose or disappear iv two
or tbre3 necks; only say from my own
general knowledge, because when de-
composition sets in generally those
vegetable properties decompose. Well,
you would allow two or three weeks
for decomposition to start, that is all;
there was a certain amount of decom-
position in this body. But for a body

is claimed it was, (7.30 p. m. ) would
cause death in a much shorter time
than ifadministered to one in good
health. This may or may not be true.
Whether voratrum viride in poisonous
dose would operate more speedly on
Mrs Staples, on account of her de-
bilitated condition, so as to cause her
death, and withiu what time iiwould
so operate, were pertinent and essen-
tial matters of proot in tbe case, and
neither jury, counsel, nor this court,
can indulge in a speculation on tbe
subjeot contrary to the only evidence
in tbe case upon that point, but aside
from this, there was an absence of
the symptoms which accompany poi-
soning from veratrum viritfe. There
was no vomiting. This is testified. to
by the defendant, liut laying bis tes-
timony aside, it is also testified by
Mrs Keeves, the housekeeper, who was
present from the time the liquid,
which is claimed by tho prosecution
to have been veratrum viride was ad-
miDinisteied, uutil Mrs Staples died.
Whatever may be said of the testi-
mony of the defendant, tbe integrity
of Mrs Heeves as a witness, and tbe
accuracy of her observations in the
sick room, are not questioned. She
testifies that during that period there
was uo vomiting, and tbe evidence
clearly shows that at no period during
Mrs Staples' sickness was there any.
To meet this testimony, it is again in-
sisted by respondent that the slight
vitality 0? Mrs Staples prevented the
exhibition of these symptoms. Hut it
nowhere appears from tbe evidence
that tbis debilitated condition would
prevent this characteristic symptom
of tbe poisoning from appearing. No
witness testifies that it would, but, on
the coutary, all testified that it is a
symptom which willappear. The no-
sition of oounsel seems to be tbat
while the deatb of Mrs Staples-was oc-
casioned by tbe administration ot tbe
poison, yet, before the

'
symptoms

showed that sbe was so poisoned she
died. Whatever merit there may be in
this position, uothing in tbe evidence
in tbe case furnishes auy basis for it
being taken. Ifsbe waa poisoned by
veratrum viride, the expert evidence
shows tbat tbis symptom of it would
have manifested itself; as it did not,
it is evidence strongly tending to
show tbat she was uot so poisoned.

We now come to the autopsy, and
consider its bearing first, ou the mat-
ter ot poisoning by veratrum viride.
Tbe exhumation of tbe body was 48
days after deatb. As to the autopsy
itself, the testimony of the two autop-
sy physicians 19 that they found no
patbologioal or diseased condition
sufficient in their opinion to account
for the death of Mrs Staples; there
was no apparent cause of death which
they could ascertain, which of course
must be taken to include tbat they
did not findany evidence of poisoning
by veratrum viride or any other poi-
son. Mr Price, the chemist making
the autopsy, testified that as far as
veratrum viride was concerned, he
found no evidence of its presence in
the analysis of the stomach which he
made. This evidence, if the presence
of veratrum viride would have been
discovered by an autopsy or by chem-
ical test after deatb, would be almost
persuasive proof that veratrum viride
had not been administered to tbe de-
ceased. To meet tbis, however, tbe
prosecution introduced the evidence
of the autopsy physicians, testifying
as sucb, and uot as chemists or toxi-
cologists, to tbe effect that veratrum
viride being a vegetable drug, if ad-
ministered, all traces of it would dis-
appear between two and three weeks
after deatb. To be specific, Dr En-
dicott was asked: "Q. How long after
it (veratrum viride; would be admin-
istered could it be found? A. Itcould
not be found any great length of time
after death iv my opinion, because it
is a vegetable compound; it would
decompose. Q.How long would it take
tbis particular drug to decompose, be
ing a vegetable matter, after being ad-
ministered? A. Icould nut state a
definite period of time.

Q. Well, can you give about the
time? A. 'Well, 1 should say in two
weeks anyway that there would not be
a trace found." On the abject Dr.
Gall testified: "Q. How long would
it take, being a vegetable drug— how
long would it take to decompose? A.
1don't know; it is a difficultquestion
to answer; it would depend a good
deal.

depressed, becomes weak, and is cov-
ered with a cold perspiration. In casethat, death follows veratrum viride
poisoning, it is not until quite a time
after the administration of the diug

I'he shortest time in which deathhas occurred following veratrum vir-
ide poisoning being thirteen hours,
and ithas been prolonged until deathhas occurred 21 hours after having
taken the dose. . . . The Hrst symp-
toms of veratrum viride taken in poi-
sonous doses ia the irritationof the
stomach and vomiting." Dr. Ecdi-
cott for the prosecution testified that,
"the symptoms of veratrum viride,
when given in poisonous doses, is a
partial collapse, then slight pulse,
usually covered with a cold perspira-
tion, and, as a usual thing, suffering
trom nausea. Vomiting does not
frequently accompany it, but it taken
internally vomiting would accompany
it in a large majority of cases, but Dot
immediately; sometimes produces
intense burning in the stomach."

This is a fair embodiment of all the
testimony in the case as to thn effect
of veratrum viride upon the stomach
when administered in poisonous doses,
from it, It appears that veratrum
viride is a slow poison, and that death
would not result from it within at
least thirteen hours, after it was
given. This is the only evidence in
the oase as to the time within which
death would earliest ensue. Defen-
dant obtained the drug about five p.
m. Assuming that he administered
it, or commenced doing so, imme-
diately after obtaining it (which is
not claimed (still, as Mrs. Staples
died at 8:15 p. m. it would appear
from the only expert evidence on the
subject that a sufficient time (three
hours and a quarter) had not elapsed
tor the poison to have occasioned hei
death. Kespondent insists that, owing
to the weakened, debilitated condition
ot Mrs. Staples, the administration
ot a poisouous dose of veratrum
viride, administered at the time it

As to the motion to permit a with-
drawal of his plea. it appears that
upon the arraignment of defendant,
March 9, 1905. he was represented by
an attorney, and tbe time for receiv-
ing his plea continued until March
11, 1905, at which time he entered a
plea of "not guilty," and the time
for trial, by consent of said attorney,
was Uxed for April10, 1905. Neither
at that time nor prior thereto was
any motion of that character inter-
posed. Subsequent to tbe arraign-
ment and plea, defendant having pro-
cured additional counsel, they gave
notice that on March 27, 1905, they
would move tbe court to grant a
continuance of the time for trial for
a month, and to permit defendant to
withdraw his plea of "not guilty,"
and make such motiou relative to the
indictment as he might be advised,
said motiou being based on the
grounds that defendant could not
prepare for trial on the day set, aud
that tbe plea of "not guilty" was
iuadvertently entered. The motion
was based upon affidavits which were
addressed mainly to a showing for a
continuance, although as to the
motion for leave to withdraw the plea
itappeared therefrom that tbe attor-
ney representing defendant on the
arraignment and at the time he plead,
was inexperienced and unacquainted
with tbe practice in criminal pro-
cedure, and for that reason it was
claimed tailed to make a motiou to
set aeide the indictment before the
defendant plead. Upon the hearing
the court granted tbe motiou for a
continuance, bat denied tbe motion
to allow a withdrawal of the plea.

As there was no proper showing
addressed to the motiou to withdraw
tbe plea of "not guilty" and be per
mitted to interpoee a motion to set
aside tbe indictment—nothing to
show that there "existed any ground
upon which such motion might be
based if an opportunity to present it
way granted

—
the order denying tbe

motiou to set aside tbe plea was
correotly made. Undoubtedly a de-
fendant has a right, notwithstanding
a plea ot not guilty is interposed, to
move at any time prior to the trial
tor leave to withdraw it for the pur-
pose of demurring or moving to set
aside the Indictment. (People vs.
Villarino, 66 Cal., 230) but he baa no
absolute right upon motion to have
:he order made, and whether it shall
be granted or not is a matter resting
in tbe discretion of tbe court, to be
exercised upon proper and sufficient
showing, aud it cannot be said that
such discretion is abused where a
oare motion to be permitted to with-
draw tbe plea and attack the indict-
ment is presented without auy
suggf-stion or showing that, ifgrant-
ed, he defendant has auy grounds
whatever upon which to base tbe
motion which he claims be desires to
interpose. It would be an idle act
upon the part of the court to further
delay the trial of a cause which was
advanced so tar as to have the plea of
the defendant entered, by granting a
motion to withdraw that plea aud
permit an attack upon tbe indictment,
without any snowing at all that valid,
reasonable or even any disputable
grounds existed upon which an attack
could or would be based. While in-
experience ol counsel may supply a
reason why tbe motiou to set aside
was not made before tbe plea of de-
fendaut was entered, it in no wise
tends to show that there then existed
any grounds upon which a motiou
could have been based had he beeu
more experienced in criminal pro-
cedure. Tbe showing of inexperience
should have been supplemented by
some showing, by affidavit of tbe
existence of facts or grounds upon
which a motion to set aside tbe
indictment could have been based
bad bis counsel beeu advised of the
legal right of detendaut to do so, or
at least by proffer for filing of a
motion to set aside the indictment
upon specific grounds should tbe
motion to withdraw tbe plea be
granted. As no affidavit was pre-
sented and no proffer made, there was
hence nothing to indicate that any
grounds existed upon which to pre-
dicate a motion should the plea be
withdrawn, and under these circum-
stances there was no abuse of dis-
cretion on the part ot the court in
denying tbe motion for leave to do so.

the motiou of March 27, I'.uj.i, hav-
ing been properly denied, the defend-
ant, through the same counsel who
had presented the original motion,
but without any leave or permission
of the court to do so, on April 27,
1905, again moved tbe court to per-
mit tbe withdrawal of defendant's

These points are that the court
erred in refusing to grant the motion
of defendant to be permitted to with-
draw his plea of not guilty, so that he
might move to set aside the iudict-
ment filed against him, and also
erred in deuyiug his motion for a
cnange of venue.

Before we approach the considera-
tion ot this claim, however, itis
necessary to dispose o*. other points
raised by the defendant prior to the
actual tria1, which were ruled on
adversely to him, and upon which he
predicates error.

The defendant was indicted for the
murder ot his wifein Amador county,
convicted, sentenced to deatb, aud
appeals from the judgment and an
order -denying his motiou for a new
trial. Many grounds are urged for a
reversal, but it is mainly insisted
that the verdict of the jury was not
warranted from the evidence

InBank. People of the State of
California, plaintiff aud respond-
ent, vs. F. N. Staples, defendant and
appellant. Crim. No. 1310.

As to the denial ot the motion of
defendant for a change of venue. The
affidavits on his motion were directed
to the point whether defendant could
obtain a fair and impartial trial in
Amador county, where tho alleged
crime was committed. Those pre-
sented on the part of the defendant
tended to show a general prejudice
existed in that county against him
that he could not. Those on the part
of the prosecution, tended to show
that no prejudice existed sufficient
to preclude him from having a fair
trial. We think from a perutal ot
the affidavits, withoutdetailing the
facts disclosed by them, that the de-
fendant made a very strong showing
in support of his motion, but upou
settled principles ot law we do uot
think the defendant is in a position
to claim any error in the action nf
the court iv regard to it. When the
motion was made the court did not
make final disposition of it, but
denied it temporarily, sayiug: "The
rule involved has beeu in existence in
this state from the 9tn California
down to the pre-eut time— nearly un-
broken line of authorities— and is to
the effect that the bourt may compel,
ifit so desires, at least an attempt to
draw a jury before passing upon a
matter of this kind finally
The order of the court is that the
motion for a change of venue be
denied temporarily. You under-
stand, of course, (addressing counsel
for defendant) that the denying ot
the motion temporarily means that
hereafter if it develops that there is
any ground for it the court will
entertain the motion agaiu."

Of course, couusel were familiar
with the case referred to by the court
—People vs. Plurnmer, 9 Cal. 298—
and the subsequent cases of People
vs. Goldenson, 76 Cal., 328, and
People vs. Fredericks, 100" Cal., 3014,
holding that it ia no error tor the
trial court to postpone the consider-
ation of an application for a change
of venue until au attempt is made to
empauel the jury, whore leave is
granted to counsel to renew his
application if the facts disclosed ou
the einpanelment should further
warrant it, aud that where counsel
fails thereafter to renew his motiou,
be cauuot claim that error was com-
mitted by the court iv failing to
order a chauge of veuve. In those
cases it was held (notably iv the
latter case) that the fdilure to renew
bis motiou, where it was denied
temporarily only, was au abaudau-
ment aud waiver of tho whole ques-
tion, and fatal to auy claim based
upon the original application. In the
case at bar no ultimate disposition
of the motion was tnao'e, and defend-
ant was accorded the right to subse-
quently renew his motion. He did
not do uo, and be cannot, within the
rule of the above cases, now insist

Independent of this, however, the
affidavits which accompanied the sec-
ond motion ao not show that counsel
and the defendant were not not fully
advised of the existence of all the
feels recited in their affidavits accom-
panying the renewed motion when
the original motion was made; ncth-
ing to show their inability to present
these facts upon that motion. For
all that appears upon the renewed
motion and affidavits accompanyiug it
the defendant and his counsel were
in possession of all the facts when
the first motion was made as grounds
for setting aside the indictment urged
on their second application. Not a
particle of excuse, ifany existed, is
suggested why they did not then pre-
sent them. Iv the abseuce of any
showing by counsel of igucrance of
the facts upon which the secoud
motion was based when they made
the first one, it is only reasonable to
iuter that they knew of their exist-
ence, aud that by failure to preseut
them at tuat time they waived them.
Treating the secoud motion as in the
nature of an application to set aside
the previous order, and to allow an
additional or further showing, the
refusal of the court to do so cannot
be said to be error. As the granting
of a motion to set aside a plea ia
discretionary with the court, if on
the original application there is
nothing to show at all to warrant
the order then applied fur, or such
weak showiug as to justify its refusal,
it cannot be said to be an abuse of
discretion to refuse to set aside the
order so as to allow another differ-
ent or additional showing. It sucb
a rule could obtain, the right of
counsel to renew such motions and
predicate error upon their denial
would be unlimited and uurestrained.
Ot course, no 6ucb right exists. For
these reasons the second application
was without warrant and properly
denied.

We are not advised, from anything
in the briefs of appellant, where he
found authority in law warranting
him in making this second motion.
Possibly tho court upon application
could have permitted the defendaut to
renew his motiou, but we know of uo
rule of procedure which entitled the
defendant as a matter of right to re-
new it.

plea and for leave to file a motion to
set aside the indictment upou a num-
ber of specific grounds. The morion
was based upon affidavits settiug
forth that certain of the grand jurors
participating iv finding the indict-
ment against defendaut were biased
and prejudiced; that others were uot
citizens of the United States; that
others were not on the assessment roll,
and also setting forth other grounds
as a basis for the contemplated motion
to set aside. Itwas also accompauied
by a proffer of a motion to set aside
the iudictment upon all these
grounds.

Immediately prior to the time when
defendant's wife was taken illhe had
built a home iv Amador City which
they occupied at the time of her
death. Near them resided a family
named lloxie, consisting of husband
and wife and young daughter. On
September Xiltb Mrs Ifuxie deserted
her husband and child, aud subse-
quently went to live at the Gait house
with the defendant, as his mistress.
This couduct ou the part of the de-
fendant doubtless awoke the indigna-
tion of the resideuts of Amador Uity
against him, and generated a sus-
picion as to the cause ot his wife's
death. At least investigation was
put ou foot to determine it, and on
the 18th of October, 1905, the body of
Mrs Staples was exhumed and an
autopsy held. The exhumation was
made by Dtaneii, the undertaker who
had embalmed and buried the body,
and it was found in an excellent state
of preservation. The autopsy was
held about the center of the cemetery,
a hedge surrounding the place [re-
cludiug any observation from the
outside, and was made by Drs Gall
and Endicott, physicians of Amador
county. As to that examination, the
testimony of I)r Uall .was quite
general. It was to the effect that be
examined all the vital organs of the
body except the inteiior of the
stomach, aud could Uud no apparent
cause of death; that he examined
internally about two feet of the
intestines iv the vicinity of the
iliocaecal valve, and found no in-
dications of any disease from such
examination. Dr Endicott testified
with more particularity. He states
that they examined the brains, heart,
kidneys, liver, intestines and all the
vital organs of the body; used the
knife and made their examination
with the uaked eye; examined the
intestines externally throughout their
full course, and internally for about
two teet above and below the iliocaecal
valve; that neither of them made any
chemical tests or microscopio examin-
ations, nor did they take any cul-
ture?. They removed the stomach, ,
sealed it, aud sent it to I'rice A; Son,
chemists iv San Francisco, for ex-
amination and report. Thomas Price,
of ttw.t firm, an analytical chemist
and taxicolngist of large experience
ivhis profession, made tests to dis-
cover the presence in the stomach of
veratrum viride, strychnine or
arsenic. 'Ine stomach when opened
by him for that purpose was entirely
empty, contaiujng no fluid—simply
a moisture and do solids. He first
tested for veratrum viride and then

Having disposed of those objections
we now come to a consideration of
the principul point insisted upon by
appellant, tliat tbe verdict was not
warranted by the evidence.

Uiving a general outline of tbe
evidence, preliminary to a particular
consideration of it when we reach tbe
salient points in the case, it appeals
that defendant, a physician, and his
wife, a trained nurse, tcok up. theii
residence in Atuador City in 1902,
where defendant engaged in the
practice of his profession. In June,
July and August, of 1904, there was
an epidemic of typhoid fever in that
city, and defendant was employed
professionally iv many cases growing
out of it, his wife assisting him in
tbe care ot his typhoid patients. In
August of that year, whilo nursing a
little girl guttering from that disease
his wife wsa taken ill—it is claimed
on the part of the defense fiom a
attack of typhoid fever, a matter
wbioh willbe considered later— and
took to her beti on the 14th of that
month. Next morning defendant
employed a Mrf Keeves as house-
keeper, and on August 17th engaged
Miss McCarthy, a professional nurse,
to take charge of bis wife; called Dt
(Jail of Jacket) n into consultation,
and at the time Miss McCarthy camo
to nurse, called in JJr Quinn, who
prescribed for her and attended her
thereafter until tbe morning of
August 29th. On August 30th, Mis
Staples having become somewhat
convalescent, she discharged Miss
McCarthy as nurse, telling her that
as l)r Quinn was not coming any
mote she thought she could also dis-
pense with her services. The nuise
left, and Mrs Reeves thereafter
regularly attended to Mrs Staples.
During the night after tbe nurse left,
Mrs btaples became worse; nervous,
with a slight rise in temperature,
which increased as the night advanc-
ed, so that about the middle of the
night defendant was required to call
up Mrs Keeves, who had retired, to
assist him. Knemas having been
administered by the defendant, Mrs
Staples became apparently stronger
and better, in which condition she
remained practically during tbe day
time ot tne 31st, and until about
7.30 in the evening. At that hour,
while defendant was in tbe yard, iitb
Reeves called him, saying his wife
was worse. When he entered the sick
room he found her very weak and in
a semiconscious condition. He sat
down boside her bed, felt her pulse,
md immediately reached up to tbe
bureau tor a whiskey glass which was
resting there, containing a colored
liquor, which he administered to her
littleby little with a spoon, and then
placed tbe glass back on the bureau.
She did not rally or become con-
scious, and about quarter past eight
died.
i Within a little over an hour after
her death her body was embalmed by
John Daneri, an undertaker and
embalmer of Auiador City. He was
sent for by defendant to prepare the
body for burial. Nothing was said
to him by defendant about embalming
the body, ouly to prepare it foi
burial, and this be proceeded to do,
as he says, in his own way. He open-
ed the femoral artery iv tbe right leg
and injected into it in the direction
of the heart two quarts of the em
balming fluid. The body was sti
warm while tbe fluid was being in
jected, and there was no impedimen
after the fluid started, to its flow
through tbe artery; the flow was con
tinuous and unimpeded, until th
required quantity was injectec
Dauori, when he came to tbe house
bad asked the defendant if he in
tended shipping the body east, an
received a reply in tbe negative, ha(

given simply an arterial embalmeu
No puncture ot the stomach or an
ot tbe organs of the body was made,
nor was there directly injected there-
in any embalming fluid, a process
which tbe embalmer gaid he would
have employed had the defendant
intended to send tbe body away.
Tbe embalming fluid used consisted
of zinc, bichloride of mercury, alum
water, arsenic, formaldehyde and
salt. The body of deceased was
buried in one of the cemeteries in
Amador county. The defendant re-
mained in Amador City for a month
subsequent to tbe death of bis wife,
disposed of his property in that
place, and in the latter part of
September left for San Francisco,
where he opened an office in the d:ilt
house in that city.

that the court erred, when his right
to move was only postponed, and he
did not see fit to avail nimself ot his
opportunity to subsequently renew
the motion.

liquid administered then was this
tincture is, under the evidence, pure-
ly conjectural. The defendant testi-
fied that the liquid he gave bis wite
was whiskey and water. Mrs Keeves,
who whs present wbou he was giving
it, testified that the liquid was in a
small whiskey glass, and bad too ap-
pearance of whiskey and water. It was
given without any secrecy, in the
presence of the housekeeper, and it
is not contended that whiskey or water
in her then condition was not a proper
stimulant to gire her.
Now as to the clinical symptoms and

pathological conditions.
Dr.Morgan, a physician and chemist

and toxicologist ot many years' ex-
perience, called on behalf ot tho de-
fense, testified: "Veratrum viride,
wheD taken iv poisonous dosea, acts
upon the system, first, the same as
mustard and water, it being a power-
ful irritant. It irritates the lining
membrane of the stomach, and causes
vomiting. After that, if it is absorbed
into the system, the patient huoom.es

tincture of veratiuuu viride for her.
The druggist asked if he should label
it, and defendant answeied, "Yes,
you had better, because 1 might want
it tor some of my other patients."
These ate conditions aud circumstan-
ces under which the purchase was
made; openly, and with the declared
object for which it was purchased.
The undisputed medical testimony in
the case shows that while poisonous
when administered in excessive doses,
tincture of veratrum viride is a well
recognized official drug, administered
principally iv cases of uraemic con-
vulsions which sometimes arise in
cases ot typhoid fever. So that as far
as the purchase of the drug is con-
cerueil, under the circumstances de-
tailed, to meet possible complications
in Mis Staples' case, it not only ap-
pears that the drug was a proper rem-
edy, openly purchased for the purpose
the defendant claimed and desired,
it, but as a physician, tearing the
complications he iudicated, it was his
professional duty to get it and give it
should they arise. Defendant testified
the complications he feaifld did not
arise and that he did not administer
any of the drug to bis wife.

It is insisted, however, that the
liquid was administeied when Mrs
Staples was in a semi-conscious oondi-
tiou. Tnis is the time wben it is
claimed by the prosecution that it was
given

—
at about 7.30 p. in., aud that

the liquid administered at that time
was veratrum viride. lint that the

Pvidence
aa to these matters

nay be said, almost entirely
Hiitiul, and consisted of the
y of experts called upon both
ffbose opinions as to the

essential facts in the case were at
radical variance.

At -the outset it may be said that
there is no room for doubt but that
the illness with which Mrs Staples
was prostrated on the 14tu of August
was typhoid tever. This is abundant-
ly shown from the evidence, not only
of the defendant but ot disinterested
witnesses who were actually inattend-
ance ou her, and whose testimony and
opinions in that respect are not
questioned. It was established by
the testimony ot the trained nurse,
by Dr Quinn, who was attending
physician from the time of her illness
until two days before her death, and
by the testimony of Ur Gall, one of
the autopsy physicians who had been
called into consultation with de-
fendant when his wife first took ill,
and diagDosed her oase as one of
typhoid fever. It was further con-
firmed by the testimony of experts on
the trial, who declared that some of
the symptoms specified were marked
evidence that the disease was typhoid
fever. However, we do not under-
stand this to be contested by the
prosecution, its position being that,
though the disease with which Mrs
Staples was prostrated was typhoid
tever, yet tuat disease was not the
cause of her death; that her death
was caused bj the poisons specified,
administered by defendant while she
was suffering from that disease.

Mow as to the evidence that the
death of Mrs Staples was occasioned
by either of these poisons, and first,
as to the claim that it occurred from
vetatrum viride. Half an ounce of
that drug contains, as testified to by
the druggists who sold it, about 580
drops, and would not fillan ordinary
whiskey glass quite half lull. The
druggist who sold it testified that
vetatrum viride is of a reddish brown
color and translucent. The official
dose ot the drug Is fioni two to five
drops, and the evidence shows that
anything over that might be fatal,
and in some cases it might take thirty
drops to cause death. The only evid
ence in the case upon which the
theory of the prosecution can be
based with reference to the adminis-
tration of veratrum viride is that ou
the afternoon of the day upon which
Mis Staples died the defendant pur-
chased it, and when she became semi-
conscious before her death he admin-
istered to her from a glass a liquid
which had the appearance of veratrum
viride. There is nothing else in the
evidence to indicate poisoning from
this drug. Neither the autopsy nor
the chemical analysis of Dr Price
revealed its presence at all in the
body of deceased, nor was there any
evidence of any clinical or patho-
logical symptoms or conditions indi-
cating, that death had been occasioned
from it. On the contrary, as to those
symptoms and conditions, the direct
evidence, if it does not show that she
riid not die from the effects of verat-
rum viride, at least very strongly in- 1
dicates that she didnot, and the pre
pondeiance of the expert evidence
tends to confirm this conclusion. The
purchase by defendant of veratrum
viride was not, itself, an incriminat-
ing circumstance. As to that purchase
the defendant tesified that

"
about

four o'clock in the afternoon (August
31st) 1 felt of her pulse and examined
her thoroughly. This rapid pulse
gave me a suggestion of the disease of
uraemia, which 1have known to fol-
low cases of typhoid fever, and led me
to examine Mrs Staples, urine; 1
found the urine contained albumen,
and this strengthened the theory that
uraemia might set in as a complica-
tion. In uraemia with convulsions I
always use veratrum viride, tincture
of veratium viride, and in order
to be prepared foi this compli-
cation, if it arose, 1 went to the drug
store about five or a little after, and
purchased one-half ounce of veratrum
viride,." lie purchased., itat the drug
store where be was accustomed to
deal, and the druggist tesiUed, as did
the defendant, that when the defend-
ant entered the drug store and asked
tor the tincture ot veratrum viride,
the former inquired of him how Mrs
Staples was; the defendant said she
was worse, and that he wanted the

The theory of the prosecution is
that the death of Mrs Staples was
occasioned by the administration to
her by defendant of veratrum viride
or arsenic or both.

strychnine, but found neither of
these two compounds. He then tested
for arsenic, aud the test disclosed the
presence of 1.26 of a grain.

Bo much for the general faots in
the case.
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.LAWYERS.

|^1 H. CUOCKEK

Attorney-at-Law

.- Jackson, Cal.

Will4>ractice inall courts of the State. ;%;• :

DOCTORS.

yy:.T
- i>.m.quinn

Physician and Surgeon

AMADOR CITY.CAL.

Office"hours— 2 to 4 and 7toBp. m. Telephone

at residence.

TVK,A. PARKER. LEWIS

Physician and Surgeon

SUTTER CREEK.

Office:
—

Werner Building • CAL

T*
'

E. ENDICOTT," M. D. :
Physician and Surgeon

Jackson, Cal.

Office: Webb building. AlloalU promptly

attended to at all times,

T\R. E. V.-TIFFANY

Physician and Surgeon

PLYMOUTH, CAL.

Office—Forrest House. Hours— B to 9 a. m.,

and 1to 2 and 7 to 8p.m.
Telephone Main 41.

I"\B.L. E. PHILLIPS

Physician and Surgeon

JACKSON CAL.
X-Ray used in Practice.

Office—Weil &Renno Building. Residence
north Main street, opposite California
Hotel.

Telephone No. 401.

DR. A. M. GALL

:,.. T;, Physician and Surgeon
'

Jackson. Cal

Office in Marelia building.Main Street

TAR. H. N. FKEIMAN

Physician and Surgeon

SUTTER CREEK. CAL.
Offle hours—l2to2 and 7to 8:30 p.m.

',

-pvR. J. 11. O'CONNOR !
-

Physician and Surgeon

Formerly of Roosevelt Hospital and Vander-
blltClinic, New YorkCity.

Office and residence opposite the Methodist
Church.

SUTTER CREEK. CAL.

DENTISTS. .

TvK. C. A. HERRICK—
DENTIST

—-.
Jackson. Cai>

Office in Kay buUaing. Hours from 9a. m. to

sp. m. •\u25a0;

t\r, JOHN A.DELUCCHI

DENTIST
-

'
\u25a0 SUTTER CREEK, CAL.

Office Hoobs:— From 9 a. m. to 5 p.m.

piCHARD WEBB

United States Commlsslone
JACKSON AL.

Willattend to Homestead and other filings.;
taking of final proofs and all other Land

Business.
Deeds and other legal documents drawn up.

Stillon Deck.

ASSAYING 50 cts.
Assaying 50c. Spot cash for Gold,Amalgam,

Cyanide Precipitate, Rich Ore &c. Mailor ex-
press.

Pioneer Assaying Co.
'

(30 years established.) /

131 sth St., near U. S. Mint,San s"ranoisco, Cal
Restablished with a ne^? ani* np-tj-date

plane • > -
:

\u2666••••••••••©•••••••••••••t

;A.Malatesta |
* BAKERY 5
« SUTTER CREEK, CAL.

•
•

BEST FAMILY GROCERIES J

« French and American Bread, Pies, ••
Cakes, Cookies, etc. J•

Wagon visits Jackson on Tuesday,
•

iThursday and Saturday of each week. •
sep2 0*••••©•»••••••••••••••••••

College of Notre Dame

MARYSVILLE, CALIFORNIA.

Boarding and Day School conducted by the Sis-"
ters of Notre Dame (Namur). Founded in1856

The curiculum embraces all the branches of

a solid English education. Preparatory and

advanced courses inart. language and music.
_ ;

For further information address
aplO-tf SISTER SUPERIOR.

-

J.GHIGLIERI&BRO.
Cosmopolitan Liquor Store

LJACKSON GATE, CAL.

Dealers and Jobbers in foreign and domestic

WINES, LIQUORS & CIGARS

SELECTED stock of Imported Goods. Choice
O California Wines, popular brands Eastern
and Domestic Beers special bottling.

Havana, Key West and New YorkCigars.

Bourbon, Rye, Sweet and Sour Mash Whiskies
ofcelebrated distilleries. ja2ly

SAVED,

The A. VanderNailen
SCHOOLS OP ENGINEERING

Open inall Branckhes.
Great demand for ex-students in alllines.
New students should enroll at once.

Address, 5100 Telegraph Avenue,

OAKLAND,CALIF. mylB I

gives rosy cheeks and active health to pale, sickly children**
And it is good for their eiders, too.

Ask your druggist for it.


