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OPINION AFFECTS
PROMIBITION LW

Supreme Court’s Decision In
Case From Columbus

NEW TRIAL IS ORDERED

Recause Evidence Is Consid-
ered Insufficient — Shows
That Barrel of Whiskey Was
Consigned to Defendant and
Receipted For In His Name.
No Actual Sale Proved,

Ot considorable interest because of
s bearing upon the prohibtion law,
=~ the opinion handed down by the
supreme Court the past week In the
ase of State v Watkins, from Co-
fumbus county, in which Oscar Wat-

in: was found guilty of ‘“=zelling in-
toxieating liquors to persons whose
pames are unknown.”

The defendant asked Judge Fergu-
ron, presiding, to instruct the jury to
ing in a verdict of not guilty. The
yudge refused to so instruct. The de-
msion of the Supreme Court is that
ithe judge should have so instructed
1the jury, ‘In view of the evidence be-

A  dissenting opinion, writtanr by

A dissenting opinion, written by
*hief Justice Clark and assigned by

Justice Allen, was flled. Justice
#irown wrote the majority opinion,
which follows:
The Opinion.
The following is all the evidence

introduced in the trial of this case.

;.. W. Rushing, witness for the
Brate, tegstified as follows:
“1 saw on barrel in the railroad de-

pot at Hallsboro, marked ‘O. Wat-
Eir3” This barrel! had whiskey mark-
~i on it, The barrel looked like it

would hold about thirty gallons, [ do
not know what was in the barrel.”

H. O. Harrell, witness for the State,
testified as follows:

“] am agent for the Atlantic Coast
Line Railroad Company at Hallsboro,
N. C., on the 5th day of August, 1912,
2 barrel containing about thirty gal-
long, marked ‘0. Watkins,’ and also
narked on the barrel “Whiskey," was
put off the train at Hallsboro, N. C.
Some time after the arrival of this
barrel, and while I was agent, some
ope came to the railroad office and
receipted for this barrel. I do not
know whether Osecar Watkins carried
the barrel away or not. I do not
Enow who got the barrel I only
know that some one receipted for It
in the name of Osear Watkins. I do
not know where the defendant lives.
I did not know Oscar Watkins at the
time the barrel was receipted for.”

. I.. Benton, witness for the State,
tastified as follows:

‘]l saw & barrel of whiskey, con-
‘aining about thirty sallons, in the
railtoad warehouse at Chadbourn,
N. (., marked ‘O. Watkins.," When I
saw t"a barrel of whiskey In the
warehouse it was in bad order and
the whiskey wae leaking out. 1 saw
some parties catching the whiskey as
it was leaking out of he darrel, drink-
ing it, and others catching it in buck-
¢is and carrying it away.

“The defendant, Watkins, was not
there when 1 saw it. I do not know
what became of the barrel of whis-
kKey., Oscar Watkins lives at Pine
1.0g, about five miles from Chadbourn
and about eight miles from Halls-
boro,”

It is to be observed that the_ de-
fendant is Indicted for seiling whiskey
to some person unknown to the juxy.
VWhile this form of indictment 1s rec-
ognized, yet it 18 as such incumbent
on the State to offer evidence tending
to prove an actual sale to the un-
known person as if his name had
been inserted in the indictment

State vs. Cowdy, 1456 N. C., 432

State vs. Dunn, 158 N. C., 564,

Ntate ve. McIntyre, 189 N. C., 608.

There is no evidence that the de-
fendant in thig bill ever received the
whiskey much less sold it. The evi-
dence wholly faile to identify this
Oscar Watkins with the person who
received the whiskey. _

The receipted hook was not in evi-
dence, and there was no attempt to
prove the defendant’s handwriling as
well as no attempt to prove that he
ever sold any of it !

This case seems to have bLeen tried
as if the act of 1913, chapter 44, had
been 1p effect, That act creates two
new offenses in respect to intoxicating
liquors as well as a new rule of evi-
dence contained in section 5, but that
act went into effect on April lst: 1913,

This bill was returned in Novem-
ber, 1912, and the trial took place and
judgment was pronounced in Feh-
ruary, 1913, therefore, the act of
1913 can have no bearing upon this
case and it must be determined under
the law in force prior to that act.

Now dces the act considered by us
in State ve PBarreft. 138 N. (., 630

apply. This
Dwion of
Whiskey should be prima facic evi-
dence that the party in whose posgses-

sion it was found had it -
pose of sale, S

The act applied only to Union coun-

t and tht;re Was no such special act
tlllx fr-r;:rc- in Columbus ecountv Wwhern

is offense is alleged to have bLeer
committed. ot g

His Honor erred ij -
fusing the Instruction. e

Dissenting Opinion.

The dissenting opinion follows

Clark, C. J,, disagnting: Septin

There was ample evidence to go to
the jury tending to show postassion
of the barrel of whiskey Ly the de-
flﬂh_lgﬂt. The agent of the railroad
testified that on the 5th of August
1812 a ba.rml of whiskey containing
abocll't thirty zallona, marked “whia-
key,” and addressed to C. Watkins,
wWas pul off the train at Hallsboro:
that soon after some one came u')
the railroad office, signed the receipt
for this barrel, in the name of Oscar
W:atkins, and carried it off. Another
witness testified that he saw a barrel
of whiskey containing about thirty
g‘allons Iin the railroad warehouse at
Chadbourn, N. C. marked . Walkins.
It is also in evidenca that the de-
fendant Oscar Watkins, lived about
five miles from Chadbourn and about
eight miles from Hallsboro. There
I8 no evideunce that any other Oscar
Watkins lived in that secticn. Nor
is there any evidence tending to show
tha‘t thhe man who got the barrel of
w_rhmkey at Hallsboro was not the can-
signee nor that his signature on the
books of the company receipting for
the same was a forgery.

Unless such signature was a forgery,
and unless ths party who committed
the forgery and received the whiskey
was guilty also of larceny, then there
was evidence to go to the jury that
the defendant was in possession of
thirty gallons of whiskey and pos-
sibly of sixty gallons, for there was
one barrel conesigned to him at Halis-
bero and another at Chadbourn.
This evidence was more than a scin-
tillal
~ There 18 no presumption of law
that any one commtted two feionies,
larceny and forgery. The entry was
mad> 1n due course of business. Re-
ceipting for the whiskey on the rail-
road bouks In the name of Qscar
Watking and taking it away in the
absence of any evidence to the con-
trary was certainly sufficient to go to
the jury on the question of pussession.
This was all the evidence that ths
State can reasouably be called on to
trace the whiskey to his possession.
It was easy for the defendant to nega-
tive this fact if he did not receive the
whiskey and he would have done so,
if he could. There is no evidence to
ghow that there was another O. Wat-
kins in that section.
was sufficient to satisfy the jury and
did satisfy the jury and did satisfy
them that the defendant was Lhe
at one depot, if you find that it was
addraessed to him and receipted for in
his name.

His Honor correctly charged the
jury: “The possession of one barrel
of whiskey shipped to the defendant
at one depot, if you find that it was
shipped to him and receiptéd for by
him, and the shippiog of another bar-
rel to him a{ another date, if you so
find, are circumstances tending to
<show that the defendant sold whis-
key as charged, but that Is for you
to sav.” In S. v. Barrett, 138 N. C.
630, which was an indictment under
the Union éounty statute, which made
the possession of more than one quart
of whiskey prima facle evidence of
an intent to seil, Walker, J., says In
his concurring opinion, that Inde-
pendent of the statue (the defendant
having in possession two ﬁve-aall_nn
kegs, a half gallon jug and one pint
bottle) “having with hinT eo large a
quantity of liquor in packages of dif-
ferent sizes and covered over with a
lap robe, was sufficient of itself to
constitute prima facie ev.ldence of the
defendants guilty possession. * ¢ .
The mere fact that reference was
made to the statute did not prejud-lce
the defendant when his possession
pendent of the statute {the defendant
under the circumsiances shown by the
evidence, and not disputed, was suf{'i-
cient to carry the case to the ury.”

In this case there was ample evi-
dence to satisfy a jury that the de-
fendant was in the possession ,OI
thirty gallons receipted for am':l car-
ried away in his name, and if the;
possession in ithe B:}rett case of
10 3-4 gallons was gufficient tc: carry
the case to the jury, c‘gnaml‘} umr;e
was more than suffcient in this

case. .
In S. v. Barrett, Brown, J., in his
dissenting opinion, says: lrrespectwci
of the provisions of the act, 'I am v(;_
oninion that there Was sufficient ehat
d;:nr'e to be submitted to the .jury t ;
the defendant ;iidhha}'etelf;t };:)s ;;?f,slc;s
gion liquor with the Inte: £ ety
nder our decisions, proof of posse
:Jiggtsupports the ;ha;rgtehgt(ﬁgirigf ga;
i . it doe _ :
ﬁgﬁﬁ'ﬁ?%’é;fsmn with the intent to
sell, 8. v. Dunn 158 N. C. 654. ke
There was evidence to zfat:sﬁ w
jury that this defendant was trjece 1.;
ing_whiskey in loxEs L tsence of
1 at a time, and
2:;1- eevidence tending to showm ;?ﬁ
character of the possession of soted -
Whiskey, the jury was war??eridant
finding as they did, that the de st
was engaged in gelling whiskey

rsone unknown, as c'r;(arge;l in th‘e
il indictment, Hoke, J.. = *-
%;IW(%?. 145 N. C. 432; 8 v. McIn
tyre, 139 N. C. 608.

For w hat other

statute declared thst the'
more than one guart of |

The evidence |

. There being no evidernce that
there was anv other (. Wat '

SIE Kins in tha
'-' | :'!‘<'l_l._!

v
iTis

§ REIRnR and not the slightess
tevidenr= tending to show that any ‘
One committed .'U:':L""r_\' or larceny ti
Eel Dussession of "o

the whicskey, nor|
that the rudircad compan) would have
delivered

: Lhe barre] without the |
Hi'.‘f:f'i?l!”?('] n of the consignee, conuld
the jury find uthf-rn".c';-_’.h;;.;- that
the Adefendant obtained ;'s:,su,¢ye;;‘-n .,1'
the whiskey? Under the authority of !
the concurring opinion of W alk»r-. e
and the dissenting opinion of Br W'.. |
J, in 8. v. S-

: Barrett supra the posses-
gion of one barre! was the possession |
of three times as miuch as Was Neces- |
Sary to constitute sufficient possession |
to submit the question of having the
llq_lluT' te sell If the defendant re-
ceived both barrels, which he did pot |
deny by any evidence, then the case
was siIX times as strong against the
defendant &s in Darrett’'s case. l

The public policr of a State is .1-:--!'
clared by the Tecislature, which is |
the law-making body. The policy of |
this Stnte in roecard 19 auppr»s-sim‘i
the traf in intoxicating liquor was

vl

clearlv d

promptiy corrected it. And the pub- |
lic intent to do this has been declared |
in the most explicit way, in the !
“SQcarch and Beizure” law of 191% |
chapter 44, whose titie is “To zecure !
the enforcement of the laws azainst |
the sale and manufiacture of inu,-.\:i-!
cating liguor.™ -

It is doubtful if a jury could lml
empaneled in this State who would
ot find upon this uncoatradicted evi-
dence that the defendant received |
this whiskey and that the presumbp- |
tion which, iunder the opinions in Z. |
v. Barrett above cited. was raised |
from the possession of this quantity |
of liquor, was not rebutted. Indeed. |
there was no evidence whatever tend- |
ing to rehut either the possession of |

His Honor did not charge as he
mizght have done. under the authority
of the opinions in 8. v. Barrett ahove
cited that the possession of so large a

e

guantity of whiskey raiscd a ure-
sumpticn that he had the whiskey
for sale, nor that the whiskey being

consigned to the name of the defend-
ant and receipted for it in his name,
raised a presumption that he received
it. The court merely charged that
the jury shounid consider these as evi-
dence, and unless they were satisfied |
bevond a reasonable doubt that the
defendant sold whiskey, to find his
not zuilty. 'The court might well have
charged that the delivery of the barrel
to the person who receipted f{or it in
the name of the defendant and he
did not do so and left the evidence
on both peints to the jury not as pre-
sumption, but merely as circumsian-
ces to ba weighed by them.

HENDERSON FIRE
MLARN PEOPL

Corbitt Storage and MclLaugh-

lin's Stable Burnea—Auto-
mobile Factory lznited
Several Times But

Flarnes Extincuished

Henderson, Oect. 25 —Fire beils
.;].l&rmed th{\ l.'t:._\- i!"ﬂi'.:"]?_. rhC' cor- |

bitt gasoline and storage house, and

the McLaughlin stalles Were bhurned
The Corbitt automobile factory
caught several times, but the flames

were put out. Great exd itement pre-
vailed among these who witnessed |
the fire. |
- |
The Great Essential. -
A twelyve-vear-old boyv went
shoe store.
“What can I do
the salesman. . L.
“] want to buy a pair of slippers,
cize 9. to give to my Pa on his birth-
day-” i i pes
“What price slippers d_u you want?
“1 don’'t mind the price,” said the |
| boy, “but‘ please have the soles thin |
land soft’ .

into a

for sou?”

asnlked l
1
!
1
|
{

B e —
—

i PuTpose, if unexplained, did he h --'
A fies havs
_The court carefuily snd ecorpect
cherged the jury that thev "-
satisfled beyond a reasonable doubt |
thai ..‘."‘ deie !'xdi'.i.ut .:-J:J l:uj,ul L
Sons unknown: that the pessession of
tha whiskey if the jury shoula
that ir wag shipned 1o and receints
fqr by him are circumstances tending |
!0 show  that the Jdofendant = 1d
whiskey, but that it was for the inr-: |
1o say what was the welsht 1o b
given 10 those circumstancss - |
— - |
'm.i‘}?}‘-_ Jury  found the Jdefendan:t |

‘:;.:.'E as .‘10

FEUA Were

sciared by Lhe Legislature of i]

fand brave one minute

| he

{ dangers, !
| when
 manifest
\burning ship, heartening,

HERTIE STORIES |
LATEST TRAS

Reading Details 5 Horror We
Learn World Has Many
True-Hearted Folk.
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Nne storles @ in, o after davw
O, Be  Lav ot
irem tiie jatest t{rageds { 1o senm
there is the sam, beautiful thread of
neroism running all through that s
 wWays chardcterizes s h disasters and
:;liftl'nrﬁ T}IO' !"'.n‘:.'..r -l je1p=mr foar -.
i | W L vk e
Who sit on the outskirts, savs Frances
Shafler i1 the Wasrhington Herald
Nothing in this worid o inspires

ome’s faith in the great heart of
Certalr that when
pressing close and hard thers
WIVSs Are some who mMmagnifecent!,

are

T wh
to the occasion, whatever th. .'.. ©
they pa V. ' -

And perhaps one looks rather mare
admiringiv at those heroie rurs .‘-I--!
listens mare intently to the recital of
their splendid calmness and reso iree
fulness hecause she wo nders  what
might happen to herself an:! her cour-

s out there whners the fira

i

and the
do the'r worest
Iry to answer tlo ga

"'.1?\,":"-1!': 4 1
you ever

1907, and ratified on a referepdum in | VM- .

1808 by an overwhelming maijority | h'-'."!""d"" AONOWE  exactiy, hecausd
at the ballot box. The province of | L208e depths never are stirred, ex e
the courts is to construe the law in |0 the sorriest happeninegs whep
accordance with the intent with which | the WOrds of one of the sailors Y Lo
it was cnacted. Whenever the courts | LORYY IS 0o good now, what vig pecat
in this State have found a defect that [ courage.

wonid intarfere with the enforcement  , 2\0% it Inspires one throcen
of this law, the Leglslarure has | 2rou=h, to read of (he men, all the

way from :

toker to captain
neroes,

every inch of them.

wh
b,
tender and
istering the next.  For., much as n«
nmust admire the treined afficors who

Wi T
Sler

min-

stood over all, commanding, counse|
ling, ever courarinz, =3 faithfui to
i the last. the bravery was now.se nes
ured by rank or station With
reall for voluntecrs, men came tana
ling out from the steamer's depths,
oliers, stoliers, seullery men and the
like, no less than the eéver-resdy of-
tHicers, T7 there were a few who for
got or who never knew tne way to e
orave and lon-bearted, they weeo
overzhadowed Uy the many, who
whatever clse they did, helped 1o

strengthen ond's falth i1 the

vﬂl"" "a.

the whiskey by the defendant or that | ™™ . |

he =ald it. Certainly this "“jury of | And ,HMP “m‘f "l‘rrml:l--,.._ > | i
the vicinage” “had ‘“no reasonable | , n:h "DE :ﬂ m""‘jm;‘ SRS aeT
Aoubt® axnd the defendant souneht 1o ] I111.,-11.... i3 n:Elm{ to the families of
get the conrt o hold him not guilly ||N05° Men, the worien whose )
ns a matter of law and not of farct DARGH.aRA sehs xthors and bDrothers

follow the sea and all i's verils. The
have their troubles, for they never can

forget that ‘“‘ther that go dows to
the sea in ships” may never 3 (FLE
back again.

But when tragedias come close as
they can to men thev love wilh-
out quite stealing their lives awis
and when the aftermath is oll mglow

with thrilling stories of ecourage

daunted and of leading supreme—well
those women must be proud of their
menfolk And they must feel reconi-
pensed for the long periods when they

1Sit at home, waiting and fearful,

Indeed. one never quite knows the
manner of man or woman until the
hard test comes, and y«l as one
thinks of those she knows and thelr
yway of going about their dally duri
it is instinctive to guess who would
be the unassuming heroes and read,
helpers, who the ones to sip away
to the first haven offered.

Hard to Call Them Cowands.
In timea of pressing danger wihen

life is dear to all, it seems a bit hard

to call men cowards if they th.unk of
themselves, fArst of all, particularly
J',-3-":;-'-:1 the surging., fear-stricken 1folk
around them are nothing more than
strangers, brought cluse hiv the sud-
den calamity., And if they look ot
for themselves, without bhrushing oth-
ers aside, they only respond to "the
first law of nature.” Bul wshen they

do more than that. when they dellh

erately put up their lives againgst the
miczht of the Pames and the sai
well isn't it good once in & while to
e what 4 man mav do when he is a
man <lear through?

It i all very we¢ll to say that a

ship's officers and crew gre expecied to
remember their dutly, are expecied to
brave and true In the wildest of
times. But they are men before they
are officers and sailors and stokers, the
first a the last board: and the
courage of rome of them g subidime,

¢ is hard enougzh to rema:n firm
oneself in the face of the worst of

vt the heights are reachod
men are found follow.ng thelr
duties, then about a
calming ard
gome of the

i r
na (BL) 4

saving the weakest—and
atoker=s did that
As for us, 1t 18 well to read the de-

taile, hecanse in the reading we Jearn
afre<h what we somelimes forget
that the world has itz full quota of
true-hearted folk.
e —
Stingiest Man.

The Jamestown Optimist =say= tha
stingiest man in that town lonis
around the drug-store in the Thaope
tha: the odor of the drugs will cure
his cojd —Atlanta Constitutiofn.




