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had the statutory right to have deter-
mined their objections and protests

in advance of action by the city coun-
cil in assuming to establish the dis-
trict. Ellis vs. Town of LaSalle.
Colo., 211 Pac. 104, and cases therein
cited. It is true that a property

owner within a proposed local im-
provement district has no constitu-
tional right to notice from the power
creating the district before the dis-
trict is formed, and he has no right
to a particular remedy; but when,
as in the statute of 1899, there is a
provision that he shall have notice,

and a hearing of his objections and a

decision thereon, before the district is
formed, it is a vested right which
the staute has given him, and it is
binding and must be strictly complied
with. He may not be divested of the
'appropriate remedy to enforce his
rights. Indeed the defendant does not

claim that such was not the law be-
fore the 1923 act took effect. The
only question, therefore, really neces-
sary, at this time, to consider is, the
meaning and effect of Sections 39 and
41 which are here inserted:

“Section 39. No action, legal or
equitable, shall be brought or main-
tained, except to enjoin the collection
of assessments levied hereunder upon
the grounds; first, that notice of a
hearing upon the amount of the as-
sessment was not given as required by
this act; providing any person pre-
senting objections to the ordering au-
thority at or before the hearing on
assessments shall be deemed to have
waived this ground; second, that the
hearing upon the amount of the
assessment as provided in this act,
was not held; third, that the improve-
ment ordered was not one authorized
by this act; fourth, that the assess-
ment levied exceeds the benefits re-
ceived by the property assessed. No
action shall be brought on the third
or fourth grounds herein mentioned,
unless the objections on which such
action is based shall have been pre-
sented to the ordering authority in
writing as in this act required. Any
action brought hereunder shall be
commenced within thirty days after
the passage of the assessing ordin-
ance, or else be thereafter perpetually
barred.”

“Section 41. Except as in this act
re-enacted. Chapter 151 of the session
laws of Colorado, 1899, and the amend-
ments thereto are hereby repealed,
except that any proceedings which
have been heretofore commenced un-
der said chapter, may be concluded
thereunder, or when possible, such
proceedings may be concluded under
this act.”

It should be repeated that the de-
fendant city has not challenged the
sufficiency of the complaint as stating
a cause of action under the 1899 act.
The district court was not called up-
on and did not assume to pass upon
the question. Defendant’s sole reli-
ance Is that the suit was prematurely
brought. Section 39 is not happily
worded. It might be that the actions
prohibited thereby are limited to those
whose object is an ascertainment
as to whether the amount of
the assessment is valid, or hear-
ings thereon were held, or the im-
provement ordered was contemplated
by the act, or that assessments ex-
ceed the benefits. If so, none of these
questions are raised, or relied upon
by the plaintiffs in this action as
above summarized. Color is lent to
such construction, made by the plain-
tiffs, by the fact that Section 3 of
the 1899 act. which this Court in the
Ellis case said entitled the property
owner to injunctive relief prior to the
passage of the creating ordinance, was
substantially re enaced in Section 2 of
the act of 1923. It is not to be pre-
sumed that the General Assembly
would needlessly continue in the lat-
ter act, such provosions. It would how-
ever. be wholly useless to provide, as
the 1923 act does, that notice should
be given to property owners for a
hearing upon objections to the creat-
ing ordinance, which might provide
for an assessment contrary to the
statute, and might also violate rights
not safeguarded by Section 39, and
then take away from them, If the de-
cision of the city council was adverse,
the right to injunctive relief until af-
ter the assessing ordinance was pass-
ed. But we withhold final expression
of opinion as to this meaning and
scope, except to say that It has no ap-
plication, whatever, to the case before
ÜB.

Bection 41 does not purport to make
the later statute applicable to things
done and completed under proceed-
ings begun under Chapter 151 of thp
earlier act. It merely provides that
proceedings which have been thereto-
fore commenced under the previous
act may be concluded thereunder, or,when possible, under the act of 1923
The section was intended to apply
only to acts and things done or com-
mited after the later act took effect
that Is, future proceedings. Necessari-ly the provisions of Section 39. with
reference to actions, were not intend-
ed to apply to actions brought for the
enforcement and protection of rights
which were given to property owners
under the earlier act and which they
exercised before the new act took ef-
fect.

Property rights that can not be en-
forced by an action in courts are, or
may be worthless. Retrospective leg-
islation by our General Assembly Isprohibited by our Constitution, and we
should not sanction legislative actsby the city council, of that charac-
ter, or give effect to the two sections

ol the 1923 act In question which
would make them unconstitutional, it
a construction may reasonably be put
upon them that would make them
'valid. By restricting these sections
to subsequent acts or proceedings in
improvement districts, they may be
held valid. It would be a strange
doctrine to lay down that after the
city council had, on March 2, 1923,
cited these plaintiffs and other prop-
erty owners to file, on April 2, pro-
tests and objections, if any they had,
to the proposed ordinance creating

the Improvement district, and they
had compiled with the request and
made known their objections, and the
council had disregarded the same
and bad proceeded to, and on the same
day did, enact the creating ordinance,
that a suit to protect and maintain
their vested rights could not be main-
tained because of this subsequent leg-

islation. The test of the right to be-
gin the action is not to be determined
as of the time when the complaint is
filed but when the alleged wrongs
were committed.

There is another reason why this
motion was improperly dismissed. It
Is apparent that the city attorney
realized that the act of 1923 does not
apply, unless it was adopted, or un-
less it was properly determined, and
in the proper way, that future pro-

ceedings theretofore begun under the
1899 act should be concluded under
the 1923 act. Sec. 40 of the 1923 act
provides that if local improvements
are constructed “In pursuance of this
act, the same shall be made to appear
in the original petition and in the or-
dinance authorizing the improvements.
Plaintiffs contend that thereby the
property owners are the ones who
must determine whether the proceed-
ings shall be wholly, or in part, under
this act. Whether that is so or not,
¦we do not now decide. We shall as-
sume, but only for our present pur-
poses, that the city council may deter-
mine whether proceedings begun un-

der another may be concluded under
this act. In the unverified motion to
dismiss, the defendant says: 'Defen-
dant herein, hereby adopts all and
singular the provisions of said House
Bill No. 156 touching and cencerning
all and singular the matters and
things set forth in plaintiffs' said com-
plaint.” A mere declaration by the
city attorney, in an unverified motion,
that House Bill No. 156 is ‘‘hereby
adopted.” that is, by the city attor-
ney’s declaration is not the act of the
city council. It is not even a state-
ment that the city council has taken
any action, whatever, as to whether
further proceedings after this bill be-
came an act, will be concluded there-
under. If the city council has. In the
appropriate way. adopted this House
Bill, it is not made to appear in this
case. Nor is there any statement that
the city council has determined that
future proceedings are to be conclud-
ed under the later act. Second, if it
has. and was invested with such
ower, the proceedings up to the time
that act became effective, and the
rights of the parties with respect
thereto, including the right to begin
this action, are to be determined by
the 1899 act. As the trial court has
not passed upon the sufficiency of
the complaint on the theory that the
act of 1899 is controlling, but based
its judgment upon the ground that
the 1923 act prohibits the begin
nlng of this action, we express no
opinion upon some of the legal is-
sues raised by the complaint, which
depending as they do, upon evidence,
may become Immaterial. There are
two questions, purely questions of
law, concerning which we think it
proper to express an opinion, not
only for the guidance of the court
upon a new trial, but to save its

time and avoid unnecessary or pro-
longed litigation. Unless some spe-
cific charter or statutory authority
confers it, the city council of Delta
has not the power to include a local
improvement district, property situ-
ate outside the -city IlmltR.

,

In this charter the City of Delta
has adopted the statutes of the state,
and amendments thereto relating to
the Issue of bonds, "Save that no
bond Issue shall be made without a
vote of the qualified electors of the
city who are tax payers under the
law, authorizing such Issue." The city
says that this provision Is limited to
general municipal bonds, which are
obligations of the entire city, to be
paid out of the funds raised by taxa-
tion under a general levy. We do
not think so. The language Ib "no
bond issue,” and that Is sufficient to
Include local improvement bonds.
Clause ”e” of Section 6 Article XX
of the Constitution. Includes as one
of the powers of special charter ci-
ties "the issuance, refunding and li-
quidation of all kinds of municipal
obligations, Including bonds and other
obligations of park, water and local
Improvement districts.” This, taken
In connection with the charter pro-
vision, forbids the Issuing of these
Improvement district bonds without
the general approval required by the
charter.

Aside from this, the guaranty by
the city of the payment of these local
Improvement bonds makes them a
contingent liability of the city, and
clearly requires the approval of the
qualified taxpaying electors of the
city before the city can issue them.

For the foregoing reasons the judg-
ment of the District Court is reversed
and the cause remanded with direc-
tions to set aside Its order of dismis-
sal, and if further proceedings he had,
they be in accordance with the views
expressed In the opinion.

Reversed and remanded.

And what has become of the un-

welcome, and yet welcome Ouija

board with its uncanny messages from
both the dead and living. Perhaps
now that the dreary winter months
tiave given way to summer’s charm
instead of sitting around the
fire listening to the wind soughing
around the house, the Ouija fans are
finding a greater consolation in the
great out doors. But whatever it is,

thank Heaven that Ouija has been
relegated to the attic for the sum-
mer. If ever there was a greater

farce perpetrated against the minds
of the superstitious than the Ouija
board, we have failed to find it.

SUPREME COURT SETS US RIGHT
The supreme court has handed

down an en banc decision in the mat-
ter of Delta’s Improvement District,

which relates to the recent contro-
versy over the graveling. of our
streets.

The court pointed out the errors
which were made in the procedure,
among them being: That the peti-
tioners were justified in instituting
the proceedings; that a signer to a
petition has a legal right to with-
draw hie name from a petition; that
our charter provides we must hold
an election to issue bonds; that pro-
posed owners have statutory right to
have determined their objections be-
fore action by city officials.

Therefore it is plain a municipality
oannot be too careful in the discharge
of public affairs.

The contracting of public indebt-
edness is sacred. It must be paid—-

sometime. It must be right.
The Independent is, and has been,

a4 all times for the graveling program,
but in our issue of April 6th the ques-

tion was raised, which must again be
brought up, and that was to get all
factions together in this matter and
avoid all litigation. If it could have
been accomplished we should have
avoided this regrettable opinion of the
supreme court.

We are not referring to this ques-

tion at this time as a slam to any-

one. citizen or official. Our officials
acted, we sincerely believe in a spirit
of right upon opinion as delivered as

to law, but it appears it was interpret-
ed wrong.

Hundreds of wrong things are done
everyday. That is what our high
courts are for. They set us right.
They keep us straight. Officials,
therefore, whether city or county, or
state, are set right by the high court.
They are our guide. We make our
laws and the courts interpret them.

tyow then, let’s again try to get
together, solve this improvement prob-
lem —peaceably, and make it harmoni-
ous, but have our streets fixed up
right, as cheaply as possible, yet in
a lasting way.

AGITATORS PRESENT ONLY ONE
SIDE OF THE QUESTION

For the past two months the public
has been entertained with constant

attacks on the sugar industry, charg-
ing it with manipulating prices to
double the cost of sugar to the con-
sumer. The demagogs and profession-

al politicians who make it their busi-
ness to launch such a campaign say
nothing about the other side of the
question. Few thinking American
citizens would like to see the sugar-
industry go on the rocks when they
remember that it is a business of great
magnitude, with an investment of hun-
dreds of millions of dollars and em-
ploying hundreds of thousands of peo-
ple.

A few cents difference in the price
paid by the consumer is in the long
run less important to the nation at
large than that the beet growers
should find a market for their pro-

duct and that large numbers of lab-
orers should find employment. The
tariff on sugar enacted by the last con-
gress has been called a “conspiracy”
to “rob the people” but the fact that
millions of dollars have been paid by
werftern sugar factories as a third
bonus on the 1922 crop receives little
publicity. Yet it is quite possible that
Delta growers, for instance, who en-
joyed a third bonus of something like
$25,090 recently, take that bonus into
consideration more than they do the
tariff, unless It is to realize that the
tariff is a benefit.

It is said that there is a plan afoot
to raise enough sugar in the West
Indies, East Indies and Cuba, to sup-
ply the world demand and in that case
if the protective tariff were to be re-
moved, the beet sugar Industry in Am-
erica would not last five minutes, and
the market would be completely in
the control of the foreign product. In
this connection It is well to remember
that during the World War, American
beet sugar was largely responsible for
saving the American consumer from
having to a pay from 30 to 50 cents a
pound as was the case in foreign
countries.

Not only is It a great advantage to
have an independent supply of such
a necessary product as sugar In the
cane of such a commercial upheaval
as Is brought on by any big war, but
any clear thInkling person should
think twice before advocating a policy
that would deprive a large agricul-

tural and laboring population of their
means of livelihood. Such a policy
is a boomerang that would he harm-
fns to the very consumers who are
kicking the hardest.

OrchardInformation

WINTER INJURY BY RODENTS

Rabbits and Mica Will Causa Much
Leas If Maana Ara Nat Takan

ta Kaap Tham Away.

Thera has never been a spring but
that someone reports that rabbits and
field mice have been at his young
trees. Not only are the young trees
attacked, but sometimes older trees

ara damaged severely. We remem-

ber one winter of deep snows when
the drifts were so high that rabbits
could cavort among the branches of
the orchard trees to their hearts' con-

tent Hardly a limb escaped the
mark of the rascally teeth. This was
very unusual, and was one case where
any ordinary protection would have
been quite useless. Yet a good heavy
application of lime sulphur would
have helped a lot Excellent results
in the way of protection may be had
by mixing one part lime sulphur with
seven or eight parts of water and
then painting or spraying the mixture
onto the trees liberally, even upon
the upper branches. This should be
done when the leaves fall In the au-
tumn and be repeated later In the
winter to make sure that the rabbits
will not edge In their work In the
spring after the first coating has
weathered off.

For small trees, or the young or-
chard, several reliable preventive
measures are possible. A piece of
screen wire wrapped about the trunk
of each tree will keep the bunnies out

of mischief. Sink the wire Into the
earth a ways, and no mice Injury can
occur, either. Clean culture will help
prevent Injury by rabbits aud mice;
especially will It check the depreda-

tions of the mice. First-class protec-
tion is afforded by cornstalks bound
securely about the trunks of the trees,
or newspapers, if they are easier to
get.

Spring before last we were doing a
little topworking In a couple of young
orchards where the rabbits had mad**
a killing. Fully 80 i>er cent of the
trees were completely girdled, says ji

writer In Successful Farming. It was
a proposition to remedy the Injury,

and although we saved practically all
the Injured trees by bridge grafting,

all this work could have been saved
by a little forethought. One hour
spent this fall wrupplng or protecting

the young trees will do more at less
expense than a whole day trying to
cure the wounds the rabbits may

make this winter If your trees are
left open to attack. Put a little prac-
tical Insurance on your trees.

Apple Tree Wrapped <or Winter Wit».
Paper toProtect Against Rabbits.

TREES IMPROPERLY SET OUT

Largo Percentage of Lota Each Year
Comas From Poor Work In

Putting Into Ground.

A very large percentage of the or-
chard trees that die each year or that
muke a poor start are not to blame
so much us the man who planted
them. A tree that Is properly planted
cannot be pulled up afterwurd with-
out Injuring or breaking It. Yet many
people plant trees every season that
can be pulled out of the hole after
they get through with one hand. Such
trees are the ones that fall to meet
expectations.

TO REVOLUTIONIZE SPRAYING
Groat Things Aro Expected From New

Rotary Pump Weighing but Fifty
Pounds.

A new rotary spray pump weighing
but SO pounds is expected to revolu-
tionize orchard spraying. It Is de-
clared that the machine, running at

normal speed, can deliver from 800
to 000 pounds pressure and will dis-
tribute from twenty to thirty-five gal-
lons of muterlal a minute.

Best Time for Spraying.
Fruit trees may he pruned any time

between the first of November and
the middle of March, but It la best to
prune In late fall In order that the
winter spray may be applied In De-
cember, and, If necessary, a second
application in late Febuary*

Prepare Ground in Fall.
Prepare the ground this fall where

shrubs and trees are to be set next
spring. It will save time next spring
and the ground will be In better shape
to plant In.

PEACH VALLEY

Mrs. N. A. McClurg entertained the
Get Together club last Thursday.

Mr. and Mrs. J. W. Storment of
Austin, spent Sunday evening with
Mr. and Mra. F. E. WilUts.

C. V. Thompson, father of J. E. and
*C. M., arrived here Monday eve from
Norman, Oklahoma, to make a visit.

Mr. and Mrs. Preston Mldklff and
Mr. and Mrs. Russell Storment spent

the day Sunday fishing in the North
Fprk.

Qualls Bruton., wife and three child-
ren, and Roy Sanders and wife from
Lazear spent the day Sunday at the
McClurg home.

Mr. and Mrs. J. E. Thompson and
two daughters, Ollie and Jewell, spent

I the week-end with Mrs. Thompson's
! sister, Mrs. Will Austin and family
I'ahoya th» Winton mine.

HOTCHKISS

Clare Miller came down from Tel-
luride to spend the Fourth.

Fred Willoughby and Emmett
Gould of Aspen, were visitors here
on business the first of the week.

J. C. Neeley, who was struck by

the arm of a hay derrick on his ranch
last week, is able to get around again.

About a thousand tons of first cut-
ting of hay Is now in the stack, got-
ten up without rain, the crop being
up to the average.

Miss Helen Critchlow of Crawford
is assisting Pearl Biggs in the post-
office during the absence of Postmas-
ter Sanderson on his camping trip.

The Growers' Trading company

have completed an office addition to

their packing house which will prove
quite a convenience to the office
force.

Delegates from here to the state

C. E. convention at Grand Junction
last week report very enthusiastic
meetings and much encouragement
for future work

Hoyden Girling and bride returned
Saturday from their two woks’ bon
eymoon trip to Yellowstone Park, re-
porting a glorious time. They are
now at home at Lazear.

Postmaster Sanderson, accompan-
ied by his two daughters. Alice and
Marian, left the first of the week for
an auto trip through eastern Colorado,
to be gone several weeks.

A big road outfit consisting of about
twenty teams and wagons from the
north end of the state, passed through
town Sunday morning bound for Gun-
nison county via Black mesa.

Our big fruit crop is looking decid-
edly promising, the hot weather and
abundant moisture creating rapid
growth. Corn. potatoes and grain
crops are looking correspondingly
good.

Independence day opened bright
and beautiful. Life was alert at day
break; the tranquility of early morn
was aroused by the sweet strains of
music from the Hotchkiss band who
were about ready to leave for the
Anthracite country to spend the day
figuring that If the early bird catch-

em the worm the worm should • catch
the trout. Many others left for the

Grand Mesa lakes. Laroux creek.
Smith Ftork canon and Crystal creek,

while others hiked for the Black can-
on and the Muddy. The biggest and

JoUiest crowd of all leaving early to

commune with Nature and wood

ticks on the Anthracite, was the mem-
bers of the Hotchkiss band and their
immediate relatives, numbering about
one hundred and requiring about
fifteen or twenty motor cars to ac-
commodate them.

Lazear Community Church Notes
Next Sunday’s service will be as

follows:
Sunday School 10:00 a. m.

C. M. Bruce, Supt.
The Pansy Class wiU have

charge of the devotional ser-

vice at the opening.
Morning Worship 11:15 a. m.

“What Think Ye of Christ?*'
Bpworth League 7:30 p. m.

W. C. Linn. President
Song Service and Bible Message..

The bible edasses postpon-

ed their monthly meetings

till next Monday night.
PAUL A. SHIELDS. Pastor

TERSELY TOLD

Fifty-fiftylng the highway Is 100 per

cent wise!
Lota of people make a specialty of

throw*lng Ice water on enthusiasm.

Three cheers! Not a single Irate
subscriber’s tried to lick us this week.

It took a California man to ride a
bicycle continuously for 77 hours.
Well, but that’s his business.

Heed Smoot, senator from Utah,

warns the public that taxes will be no

lower for another generation. As Mr.
Smoot does not start campaigning

again until 1926 he is pretty safe in
making this statemenL

No wonder there are no sheiks In
Turkey, as a newspaper report says.

They have nlj signed up motion- pic-

ture contracts.
A financial writer contends that the

average man is always paid an aver-
age wage. Not so! Ford makes more
than we do.

Bought at home, used at home,
money at home, and it’s good for the
home. Boost for the home, brother,

boost for the home.
Alva Adams, Colorado’s new sena-

tor. is sure of one distinction in the
next U. 8. Senate. His name will be
the first on the roll call.

The merchant who advocates trad-
ing at home should set the example
by having his printing done at home
—which n very few of them forget to
remember.

An exchnnge says one may look for
an Increased number of drowning

fatalities this summer If women neg-
lect to remove those large ear-rings

before going bathing.

With sleeping accommodation for
200 passengers, and able to carry 100
tons of freight for a non-stop run of
4.000 miles an airship 900 feet long

has been designed by a German en-
gineer.

“Nothing But the Truth”
A THREE-ACT PLAY

Given by the PANSY CLASS

THURSDAY, JULY 12th
at 8 o’clock

At the

CRESCENT THEATER, HOTCHKISS

ARMOUR’S SHIELD BACON, per pound 28c
Schilling’s Black Tea, Solitaire Black or Green
delicious, Hot or Iced— Tea—-
one-fourth pound 22c One-fourth pound 20c
One-half pound 43c One-half pound 39c
One pound 84c One pound 72c

Solitaire Grated Pineap- Solitaire Sliced Pineap-
ple (best for pineapple pc_No. 1 can 22c;
sherbet)
No. 1 can 15c No. 2,24 c No. 2,32 c No. 241 c
Lemon Snaps, Ginger Snaps or Vanilla Snaps, in toy
bnrrels 29c
Macaroon Snaps, Ginger Snaps, Chocolate Snaps, Lemon
Snaps, Cheese Tid Bits, and Animal Crackers, pkg—sc
Lorna Iloon, Tokens, Cheese, Sandwich, Fluted Cocoa
Bars, Nibiscos, Harlequins, Festinos, pkg. 10c
Heckman’s Dutch, Vanilla Wafer, Chocolate Wafers,
Oreo 1 Sandwich, Frutana, Fig Squares, Cream Sandwich,
and Cocoanut Dainty, pkg. 12Vic

FULL TEXT OF DECISION HANDED
DOWN BL SUPREME COURT

(Continued from Page One)

DELTA INDEPENDENT. DELTA COUNTY, COLORADO. JULY «. IMB.


