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After the passage of this
rty which shall pass by
intestate laws of this
v person who may die
of the same while
1 State, or if such de-
10t a resident of this State
f death, which property,
eof, shall be within
interest therein or
which shall be
grant, sale or
emplation of the
or bargainer, or
ossession or
th, to any
r body poli-
otherwise,
person or
hall become
possession or
roperty, or to the
other than to or for

e of his or her father, mother,
d, wife, lawful i{ssue, brother,
» or widow of a son, or

} hust of ter, or any
child or children opted ag such in
conf with the laws of the State
, and any lineal descen-

h de nt born in lawful

. or the societies, corporations

tutions now exempted by law

xati b ason whereof any

orporation shall
e beneflcially entitled, in DORSes-
or expectancy to any such prop-
7, or to the income thereof, shail be
subject to a tax of flve dollars
y hundred dollars of the mar-

be-

e of such property, and at a
proportionate rate for any less
amount, to be to the surer
of the proper unty, as hereinafter

defined. for the use of the State; and

all administr rs executors and
trustees shall be liable for any and al]
such taxes until the same shall havae
been paid, as hereinafter directed:

provided, that an estate which may be
valued at a less sum than flve hun-
dred dollars shall not be subject to
m:snh dm_v4ur " -

ection 4 rea ““All taxes impnse
by this act, unless otherwise r’,rr?:.mng
for, shall be due and pavable at the
death of the decedent, and if the same
are pald within elghteen months., no
interest shall be charged and eollected
thereon, but if not so pald, interest
at the rate of 10 per centum per an-
num shall be charged and eollected
from the time sald tax accrued; pro-
vided, that if =aid tax is pald within
six months after the accruing therenf
a digeount of 6 per centum shall be
allowed and deducted from said tax,
And In all cases where the executors,
administrators or trustees do not
pay such tax within elghteen months
from the death of the decedent, they
chall be requirea to give a hond, In
the form and to the effect prescribed
in sectlon 2 of this act, for the pay-
ment of sald tax, together with in-
terest.” In another section it is pro-
vided that If litigation becomes neces-
sary. or if for other unavoidable cause
for delay the estate cannot he settled
at the end of eighteen months. then
only 7 per cent should be charged. The
tax paid over to or collected by the
County Treasurer is by him reaufred

to be pald into the treasury of the
State for the use.of the State school
fund.

After the appeal herein was perfect-
ed this court, in re Wilmerding, had
necasion to consider the nature and
character of this collateral inheritance
tax, and therein, also held the act
in question to be constitutional. (117
Cal., 281.) In the opinfon in that case
1t is sald: “Similar statutes have
been enacted in other Btates, and,
with the exception of New Hampshire,
have been sustained by the courts in

similarly
iated from the conditions or obliga-
tions contained in the act of 1895, being
in effect a relinquishment to them of
the sums due the State under sald act,
is unconstitutional and void.

It will be seen hgy the express terms
of the act of 1893 all taxes imposed
thereby ‘“shall be due and payable at
the death of the decedent.”” And also
that such taxes “shall be immediately
due and pavable to the Treasurer of
the proper county.”

By section 25, article IV, of the con-
stitution it is deciared:™ ‘“The Legisla-
ture shall not pass local or special
lJaws in the following enumerated
cases, that is to say: * * Fifteenth:
Refunding money paid into the State
treasury. * * Seventeenth: Re-
leasing or extinguishing, in whole or
in part, the indebtedness, liability or
obligation of any corporation or per-
son to this State, or to any muniecl-
pal corporation therein.” In answer to
the foregoing provisions of the consti-
tution it may be claimed that the act
in question is not local or special legis-
lation, and in form it may not be so.
But the framers of the constitution,
and the people who adopted it, did
not hedge about the Legislature with
such restraints in the matter of con-
ferring favors, or making gifts or do-
nations by special and l%mml legisla-
tion, and at the same time leave the
door wide open for similar abuses to
enter under the gulse of general legis-
lation. By section 22 of the same
article the Legislature is prohibited
from making any grant or donation of
prnpnrlf; to any Institution not under
the exclusive management and control
of the State, except institutions con-
ducted for the care and support of
orphans and half-orphans, and aged
inaigent persons, and in such excepted
cases reserving to the State the right
of visitation. By section 31 of sald
article it {s declared, among other re-
strictions imposed upon the Legisla-
ture: “Nor shall it have power to
maka any gift, or authorize the mak-
ing of any gift, of any public money
or thing of value to any individual,
municipal or other corporation what-
ever; provided, that nothing in this
section shall prevent the Legislature
granting aid pursuant to section 22 of
this article.”

In answer to the contention on the
part of the respondent that by the
amendatory act of 1897 it {2 attempted
to give or donate public money or
thing of value, appellant’s counsel
says: ‘“That the State never had pos-
session of any part of the ‘accumula-
tions or acquisitions’ of Leland Btan-
ford, deceased; * * and he (re-
epondent) has not shown how the
State could give away what it never
had.” 1In other words, it is claimed
that one not in the possession of prop-
erty I8 not the owner of i{t. The law
of 1892 repeatedly declares that the
portion coming to the State ‘'shall be
due and payable at the death of the
decedent.” And it is further provided
that from that time until paid over in
the course of administration the sum
80 due the State shall hear interest,
and interest shall be paid on the sum
so due the State.

It would be absurd to exact Interest
for the detention or use of money or
property not belonging to the party
who demands it. It is elementary law
that the right of inheritance, includ-
ing the designation of heirs, and the
portions which the several heirs shall
receive, as well as the right of testa-
mentary disposition, are entirely mat-
ters of statutory enactment, and with-
in the control of the Legislature. It
is only by virtue of the statute that an
heir is entitled to receive any of his
ancestor’'s estate; and the Legislature
can provide that the whole or only
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Engines to Be Turned Over Monday and in Two Weeks She Will Be Tried.

[ ] HE battleship Wisconsin will be ready for her builder’s trial trip in two weeks. On Monday her engines will be ?
* turned over for the first time and then as soon as her steering gear is ready she will make a run on the bay.
& Should the Government permit the use of weights instead of her turrets she will be ready for her official test in §3
,‘, the Santa Barbara channel the first week in October. A4
‘. Had it not been for the delay in supplying the armor the Wisconsin would have been ready to go into commis- S:
¢¢ slon last July. The Union Iron Works had its part of the ship ready with the exception of the steering gear and that G
| @ could not be put In because the conning tower had not arrived from the East? All the gear for steering the +
¢% fighting machine goes through the tower and until it arrived all work on the Wisconsin had to cease. The conning g3
# tower arrived a couple of days ago and is now being put in place. By Monday the work will be far enough ad- +
¢* vanced to allow of the engines being turned over and about October 1 the battleship will be seen in the bay for the %5
{. first time under her own steam. ¢ +
" No one seems to know just when uer turrets will get here. But weights sufficlent to represent them could be o3
¢¢ placed fore and ‘aft and the vessel in that way brought to load water line called for by the contract. The Towa was so 2"
¢ loaded down when she had her trial in the Santa Barbara channel and If the Union Iron Works makes the request ,"
¢¢ there is no doubt that the Government will allow the Wisconsin to be tested under similar conditions. 3
Y The battleship Wisconsin was launched on November 26, 1898. Her dimensions are 363 feet, breadth 72 feet 21, ¢
&¥ inches, draft 23 feet 6 inches and displacement 11500 tons. Her battery will consist of four 13-inch rifled guns, four- 3
’1 teen 6-inch rapld-fire guns, sixteen 6-pounder rapid-fire guns and one machiné gun. Besides making allowance for her ‘,
% turrets she would have to carry a sufficlent weight to represent all these guns, so there will be considerable pigiron on 8"
g2 her decks In case the Government gives permission for her trial trip. 5
+ +
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a portion shall go to the heirs or other
beneficiaries upon the death of the
ancestor. This being so, and the Leg-
islature in this case having determined
that 9 per cent of the decedent's es-
tate may go to his heirs and benefl-
clarfes, and that § per cent be retained
to the State, it is too clear for argu-
ment that this i per cent vested in the
State at the same time that the % per
cent vested In the heirs or other bene-
ficlaries. ‘‘An estate is vested when
there is an immediate right of present
enjoyment, or a present fixed right of
future enjoyment.” (Fourth Kent's
Com., 202.) The State, here, from the
death of the decedent, had a present
fixed right of future enjoyment to the
b per cent of his estate. This is prop-
erty or a thing of value belonging to
the State.

The following from the Civil Code
{8 merely reciting the common law:
“The ownership of a thing is the right
of one or more persons to possess and
use it to the exclusion of others. In
this code the thing of which there may
be ownership is called property.” (Sec.
654.) “‘There may be ownership of all
inanimate things which are chpable of
appropriation or of manual dellvery,
of all domestic animals, of all obliga-
tions; of such products of labor or
skill, as the composition of an author,
good will of a business, trademarks
and signs, and of rights created or
granted by statute.” (Sec. 655.) It is,
therefore, not the possession alone,
but the right to paessess, that consti-
tutes the ownership; and ownership
may be ‘“‘of rights created or granted
by statute,” as the case here. It would
be altogether a new definition In the
law to hold that one who had not ob-
tained possession of a thing or had
parted with its possession could not be
the owner of such thing. This would
be contrary to the teachings of ele-
mhentary law, which recognizes a right
in action as well as a right in posses-
sion. This rule contended for would
make ownership dorend altogether
upon strength and ag lity in obtaining
and holding possession of things.

The purpose of the act of 1897, as ap-
pears by its title, was merely to amend
the act of 1893. Section 1 of the latter
act amends section 1 of the act of 1893
by re-enacting said section at length,
as required by the constitution. There-
after 1s added to the act of 1897 the in-
dependent section 2, which attempts to

release the payment of the taxes im-
posed by the act of 1893, except such as
have already been paid over to the
Treasurer of the proper county.

Passing consideration of the ques-
tion whether this section is not in-
valid because not embraced In the
title of the act, and for the further
reason that it, in effect, amends other
sections of the act of 1893 without re-
enacting them, it would strike the or-
dinary mind as a strange piece of leg-
islation. The one who has been prompt
in complying with the law and paid
into the county treasury what belongs
to the State is punished for his good
conduct by retaining the money so0
pald, whereas he who has refused to
obey the law is rewarded by giving or
releasing to him that which belongs to
;lh?dState and which he unjustly with-

eld.

The object of this unjust discrimina-’
tion is apparent. To take public funds
from the treasury and give them away
would be a more bald and palpable
violation of the constitution than to
arrest such funds in transit and return
them or give them away. The latter
however, is only an indirect mode o
accomplishing the same result; but in
law that which.cannot be done directly
may not be done indirectly. The funds
in question here were never in the
possession of the appellants, but in the
possession of the administratrix of the
estate, as an agent under the law to
hand them over to the State as the
owner thereof.

It is said, however, on behalf of ap-
pellants that the Legislature may not
only amend, but repeal the law alto-
gether, in which case there would be
no means of obtaining possession of
the sums due the State not already
turned over. The Legislature might,
perhaps, abolish or repeal all laws for
the collection of debts; this, however,
would not have the effect of paying or
discharging the debts, or in the least
impair the obligation to pay them.
Property rights and obligations would
remain as before. These, by funda-
mental law, are placed beyond the
reach of legislative interference.

In substance, if not in form, to turn
over the fund in question belonging to
the State to the appellants would be
to make a gift or donation of the same,
and the law regards substance rather
than form.

We are therefore of the opinion that

to give retroactive effect to the act of
1897 would conflict with the provisions
of the constitution prohibiting the
Legislature from making any gift or
donation of any public money or thing
of value,

The amendatory act of 1809 (Stats.
1899, p. 101), passed after the rehearing
was granted herein, has no application
in this case. By its terms it applies
only to such property as has passed
since the first amendatory act.

We quite agree with appellants’
counsel that ‘‘ an heir or legatee must
take his estate on such conditions as
at the time the State may have im-
posed,” and that subsequent legisla-
tion could not affect such vested right.
And this rule, as already held, ap-
plies equally to the State, whose right
to the fund in question accrued under
the act of 1893.

Order affirmed.

VAN DYKE, J.

We concur:

TEMPLE, J.,

HENSHAW, J.,
GAROUTTE, J.
BEATTY, C. J.

I dissent, for the reasons stated in
my opinion reported in 54 Pac. Rep.,
259. HARRISON, J.

This Week’s Wasp.

This week's Wasp is an especially
brilliant number. The cartoon upon the
Dreyfus verdict, illustrating the nausea
which it has caused in Europe and
America, is particularly striking and
appropriate. Senator Mulrooney's let-
ter concerning the political situation in
San Francisco would upset the gravity
of a Sphinx. The half-tone portraits of
the First South Dakota officers and the
{llustrations of the scenes attendant
upon the return of the Minnesota and
Dakota volunteers excel in beauty and
artistic finish anything of the kind pub-
lished in Ban Francisco. Cynical, sati-
rical and humorous tales, storiettes
and poems; biting and analytical mu-
sical and dramatic criticisms, and ex-
haustive comment upon the doings of
the business world, complete an issue
that certainly sustains the reputation
cf the Wasp as being the leading J

weekly of the Pacific Coast.

Lin court.

Every Egg guaranteed. Regular 30c doz,

EASTERR Sugar-cured HAMS. . 134¢

The very best. Regular 15c 1b.

FRENCH BALL BLUING, 4 hoxes 25¢

Genuine imported. Regular 10c.

SINGAPORE PINEAPPLE......20¢

New arrival; 3%-1b can,
Regular 25c, In heavy syrup.

NEW CEREAL COFFEE, 4 pkgs 25¢"

Introduction sale; 1-1b pkg. Regular 10c.

Democrats Resolved to Knife
All Aspirantsfor Local Offices
W ho Opposed Bryan.

National party lines are to be dm..“.r}
in the contest for municipal power.. ; Ld?..
night the Democrats took the mma:;xe;

4 he formidable party organiza-|
ilhorr?u}lzho:vn as the Iroguois Club. ('{xle_
hundred braves assembled at t!led “;g,l;
wam in Pythian-Castle and resolve with
a warwhoop to fight to the death e\er)t
aspirant for office who did not suppor
Bryan for President in 1896. "

he proclamation declaring war on 't a
Gold Democrats created prnlong_ed .\Pd.
earnest discussion. The resnlnu.un was

repared by a committee consisting '()f
Ria or Lewis, Max Popper, J. H. Dignan
and Fred A. Baldwin. It was lntrq_dur;ed
by Major Miles .and adopted wn‘huut
amendment. Heré is the declaration:

7 __The supporters of the Chicago plat-
fn?n?e:;:ﬁsofq-r;es}&‘n-xcmuc Presidential ticket |
of 1896 in many instances made sacrifice of |
profit for principle, and those who abandoned
the party at that time and opposed its Presi-
dential ticket sacrificed principle for profit.

efore, be it
Tt}lﬁfsol\'ed—rThut the nomination by the Demo-

cratic municipal convention of San Francisco
of any one who dld not remain loyal to the
party and its Presidential ticket at that crucial
period of history will tend to the destruction
of party organization and endanger the future
guccess of the party, locally and generally.

The Iroquois braves have a following of
seventy members in the Democratic local
convention. It is believed that the braves |
will stand by the declaration of the coun-
cil and tomahawk every office-seeker that
deserted the Democratic party in 1896,
The cry was raised last night that Bryan
would have been elected President had
it not been for the treachery of Gold |
Democrats. tallors.

After the council of war last night the | All wool Pants, $4.50
aggressive Iroquois asserted that Gavin |
kE-Nm)‘s friend, Wesley Reed, would be; .
their first \'lc;]ln‘li. \\'orld wentln‘ut tdhal.t L. |
F. Byington had openly proclaimed him- | e
self as a candidate for District Attorney. | The Tailer
It was predicted that Gavin McNab would | .,
be compelled to loosen the reins on the | s 201-203 Montgomery
Democratic convention. St., San Francisco.

Mayor Phelan's friends are alarmed at 1110-1112 Market
the attitude of the Iroquois. The Mayor St., San Frnnr'l:ié‘o.
hoped to keep the national issues out of 1011 Washington St.,
the local fight and thereby lure a few 14,?‘J‘l“tr‘hd'< ing St
thousand Republicans into the Democrat- e ARy
ic camp. The Democrats having decided el .
to open the national campaign in the local
election, the Republicans will accept the
challenge.

The Adventures

Of the Sultan of Sulu and his harem are
laughably told in to-day’s News Letter:
the desperate experiences of Mr. Arnold
in subterranean Manila are recounted; the
story of a “Woman'’s Way” and what
came of it; dolngs of prominent men about
town and jokes on them; editorials on the
new charter, the unexpended surplus, so-
ciety gossip, poetry, book reviews, etc.
Ten cents of all newsdealers. -

TRUEWORTHY CONVICTED.

Must Pay the Penalty for Murdering
John Landsman.

George F. Trueworthy, who, on June 11
last, stabbed and killed John Landsman
during a quarrel at Laguna and Union BTORES EVERYWHERE.
streets, was convicted of murder in the 10 STORES.
second degree by a jury in Judge Cook’s 2 .
court yesterday afternoon. When the ver- ’
dict was rendered the convict's mother
troke down and a sad scene was enacted
The prisoner remained stoical

Country orders filled at short notice
shipped free of charge 100 miles,
tember catalogue.

1348-1354 Market Street.

Opp. 7th. 'Phone S. 232. No Branch Stores,

| 292.
| =Z
{

and
Send for Sep-

Don’t Purchase a
Ready-Made Suit

‘Which is made and finished by
chinery with hundreds
of others the same
style and pattern.

Have some individ-
uality about your at-
tire.

Qur ALL-WOOL
| # BUSINESS SUITS for

5.50
are equal to any 325
suit made by other

ma-

Everybody Wants

Good Tea

Try
(ireat American [mporting Tea (o

Big Presents Free,




