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Albany,
| Correspondence of the Hernld.]
Avsany, Tuursnay, Jan. 25, 1842

Another uaprofitable duy in both houses, as far as
the interests of the people are concerned. [n the
Senate, another wrangling debate in relation to the
expunging of the Guvernor’s Messages from the
journals ef the Senate, in which every thing wae
talked of except the matter before them, occupied
the greater part of the day.

In the A bly, the ittee had the bill 1o
incorporate the village of Chittenango again under
consideration, bul rose afier a protracted discussion,
withoat having accomplished any thing. The de-
bate was of the same character as that on the same
subject for thetwo last days. There were nonew
facts elicited—no new arguments adduced—it was
but a repetition of what had been said before. The
New York delegation are pertinacions in insisting
upon the adoption of their views and amendments
in the matter, and there i» equal pertinacity evinced
in opposition to them. There has been too much
time wasted on this petty matter—it has been
debated enough, in all conscience, already ; and if
those members who are desirons le arrive at a deci-
sion in the premises, would only ocontrol the cacor-
skes loquendi, which ufilicls se many of them to such
a melanchuly extent, this point would be speedily
reached. Not satisfied with the bill iself, agoint of
order was raised during the di=cussion to~day, the
debating of which occupied an hour or more, when
the originater of the debate withdrew hig motion,
without question being taken.

QOne word ia relation to Mr. Baowssow, who has
presided as chairman over the deliberations of the
oomaittee in this matter. By his equanimity of
temper, his keen perceptions, and dignified manner,
he has won golden «pinions from the House, and is
ome of the best qualitied for chairman of any mem-
bers that have been selected as yet.

A message was received from the Governor, trans-
mitting resolutions adopted by the Leghklature of
Georgia, denounsing the measures of the extra ses-
sion of Congross generally.

Mr. Guant intreduced e bill relative te the in-
spectton of hides aud sole leather.

Mz, Loomie gave aotiee of an iatention to intro-
ducea bill protecting the rights of individuals in
their relations o corporations.

Petitions continue to pourin from all quarters of
the State, praying for local and general reform, and
the vaiious committees of the Legislature will soon
have sa much business before them as they can at’
tend te.

Major Davezac’s resclutions in relation to Geaeral
Jacksoa still slumber oa the table. What has ehok-
ed the Major off ! The Legislature of Ohio have
stelen m warch on him, aad passed reselves of a si-
milar cheracter. It cannot Ec that they are suffered
to sleep fram any fear of rejection by the House, (or
the feer'ug geems to be almost unasimeous in favor of
their adoption. No backing off, Major, you know,

The Senate has been the centre of attraction this
week, owing to the peculiar nature of the debates

that have arisen there. It has been the scene of
disgraceful partizan warfare—a gladiatorial arens

in which politieians have measured! '\ ¢ gtrength 1o
the exclusion of all consideration ublie inte-
reats, The controversy now going veen the
Governor and the Senate, is both id «d toolish, a
waste of the public time, in a mat« 1 which the
people have no earthly interest or = “ling ; and if
the democratic Senate mean 1o cu it their pro-

Jfessions in favor of short sessions, 11« chment and
reform, they must desist from s_uc‘m course of legis-
lation as has characterized their proceedings for the
Iast week. So with the .{uemhg— the same disre-
gard to their professiops as the Senate.

As the period upon which the elections for State
officers are be made approaches, the machinations
and intriguee of the [riends of the different enndi-
dates increase. and the lobby members are unusual-
ly buey and active. . i )

- Buy, leaving politics and politicians, and turning to
the city and citizens, I must_declare that Albany is
certainly the most musical city in the Uuited States.
In no place are the churches furnished with more 1a-
lented choirs ; concerts are given every evening—
eometimes two or three; and in every 8 hool the
tt:lchimiof vocul mueic i8 one of the ﬁinclpnl exer

cists, At Mr. Braham’s concert, en Monday even-
ing, over six hundred persons were assembled, and
he is adverused 1o sing again this evening, at the
Female Academy, when he will no deubt have a
crowded house. Albany hes wndergone a great
change during the last teu years. The people have
become more moral—more intellectunt—tender of
church—{onder of refined amusements, &c., than
they were previous to that period. There are now
some three new churches in course of erection—
the old ones thronged every Sabbath—some four or
five literary associations in a flourishing condition—
a well-regulated amphitheatre and museum, nightly
filled, bemdes balls and parties without number. It
is fast lasing all its Dutch characteristics, and the
manners and 'customs of the time of gable ends,
like the antique edifices themselves, are rapidly
passing away, aod scon will enly be traditionary in
the memories of our citizens, E‘he Yankees have
triumphed; railroads and steamboats have been tod
much for the Dutch; the very langunge is forgotten

and to hear it now in its purity a vigi; to the ﬁelder!
hurgh 1] :ndmpemhle. C_u,‘l, Urciscan,

City Intelligence

Case or Bover, Tue Rusuanecrion Carsan.—
This man was examined yesterday before Justice
Palmer, of the Upper Police. Several witnesses
wore heard, and among them the grave digger of
Potters Field, npamed John Bernhardi, e stated
that it was a very common practice to find bodies
missing at the Field, and when 20 the coffins were
burned up al the keepers house. The coffins contain-
ing the three dead bodies that were found on Boyee’s
cart, were burned up at Schuyler's dwelling. Heis
the superintendant of the burying grownd, appointed
by the Common Council, at $800 per annum, to
keep fuithful supervision of the place of deposite for
poor p No additional evidence was present-
ed of any interest, and Boyce was admitted to bail
in the sum of §500.

A Destenare Bunoran Anngsren.—A few daye
since, Mrs. Jane Chrystie, wife of David Chrystie
whs resides in the 9th avenue, near 37th ereet, Jeft
her dwelling, for a short time, after locking the front
door with a padlock, Inthe course of a few hours
she returned and fonnd a man, whose name is rince
ascertained to be David Boyd, who has resided at
the corner of 6th avenue and 20th street, in the act
of mbbin{thc house. ['pon her entry, he threaten-
ed to cut her throat with a razor, he had in his hand,
if she gave an alarm ; and in her ftight, he escaped.
Afterwards she found he had taken a calicoe purse
containing $20, that bad been enclosed in a linen
stocking. Ufficer Iillker was despatched in pur-
suit of the regue and caught him on Friday night
and locked him up for tial.  Yesterday he demied
all knowledge of the robbery.

Romntxe o Brra.—A young rogue, named Alex-
ander Young, aged about 17 ﬁ“"‘ was caught by
Reuben Freeth'y mate of the brig Wisconsia, lyin
at the (00 of Kulgers street, on Friday sight, whi
In the act of carrying off a large qml]r“fclomm‘,
valued at 9&1.“He had forced the padlock from the
eabin door and carried & number of the articles on
deck before discovered. Locked np to answer.

Toox It awp Rux —Ehza Hunt sueaked into the
house of Win. H. Hogan, 185 Church street, on the
19th inst., stole five yards of stair carpetuog, and
took it to the house of Susan Crawford, No. 210
Centre jstreet, throngh whose means she wae detect-
ed and sent to prison to be Y

A Pour Huxe Hisspir.—A Polander, named
Peter Wiskoroaki, as iasupposed, commitied suicide
veuterday morning at about 8 o'clock; at his lodg-
ings, No 45 Dey sireet.  He had boarded there for
nearly three monthe, but wis without means to pay
his subeistence, and avoided giving any information
asta where he came {rom, or what his name was,—
Y esterday morning, as the chambermaid was attend-
ing to herduties in the upper part of the house, the
discovered him hanging from one of the rafiem in
the garret. She gave information to _l'rur,a! Cle~
ment, the keeper of the heuse, who imiaediately
tud him cat down, but it wastoo late, The Core-
ner held animijuest on the body.

Srowx A Canmiaoe Cromn — fiss Mary McGow:
an, wantmg to raise the wiad, cautiously entered
the stable of Henry EldriZige, corner of JMI dway
and tsramd streets, on Fr day night, and Iaid nalaw-
fal ha s on & carrinte cover, and was about me-
king wff, when William A. Rushbreok ponncd upon
her,” and landed her at the Upper Police, where she

w¥ , locked up for further ordere.

Corring Carens iv Broapway —A weman whose

nt name i8 Eliza Clark, was sent to Blackwell’s
o monthe, for* cutlting ca-
the character of a street

harles Baker assaulted ‘he

ith, No. 200 Green'wich
street, and when the lafter went in (he street to ex-
ulate with him for his conduet, he pitched into
and during the scuffi= bit the end of one gt his
thumbs off, nail and all,

HBurns' Annlversary.

The duy on which the Bard of Caledonia entered
ne sphere, was celebra
worth wad hae’t, at the Blue Bonnet House, on the
th instant. The company, which was numereus,
was ushered into the room, which wis very suaiably
decorated, accompanied by the soul-stimi
of the bagpipe ; nad the adnmrers of the inspired
peasant sat down to a plentiful and substantiaf din- |
ner, served up in g
ood things that crewned the festive board, the |
*haggis”—fair fa’ ita honest sonsie face—occupied,
not ékappropriutely, u promirent place, 1o which due |

d by the PresidenCs reciting the
mnnd humorous addsess to this favo-

Mr. Ron'r Warken,
Rycosan and 'Tnos,
On the removal of the
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Brr mis Taoss orr,—C
son of Mr. Handford ,&

ted s use and

Amomg the many

The chair was ably
assisled by by Mesers.
Seevice, as Viee Presidents.
cloth, the Presideat introduced the intellectuul part
of the repast by sa appropriate address, uocd the hil-
enhat 'ed by a u voluateer band,
iscoursed many f Scatia’s sweetest airs, in
wee native style, and n#merods of Scolland’s sweet.
were suug damag the evening.

Mr. Honrxcaseee (whose notes ure always

) favored the company with some specimens of

§oux Monassox, Sscretary.
Branpanp Toasrs,

4. The Day—1It will* aye ba remembered in the calen-
der” of the sdmirers of usture, the patriot usd the phi-

P
©riginal Song—By John Graham,
he Memory of Redert Burns—
“Wheo yearly ye assemble o,

To him, the Bard that’s lar awa'.

@riginal Soug—By o “lassie frae the land o' cakes.”

2. Burns' Native Land—

“* A netion, famed for song and beauties' charms,
Zaalous, yet modest—inuocent, though free,
FPatient of toil, serene amid alarmns,

Inflexible in faith, lovincible in arms.”

Criginsl Soug—By James Bhea.

4. The United Blates—Bhes destined to sirike Lhe
chnins of antiquet d iguerance and oppressien from the
free minds ol her sons and daughters, as the * Lion
shakes the dew drops frem his mane.”
mYong—Be hallowed, Columbia |

5, Education, Indllllbl"_r. anJd Com petence—A hol

cle threughout the world.

vel may the Boatie Row,

6. l'eace—May the war-spirit which Iv ever urg

pend the uwllhm of civilizatiol
iy, ised tothe b

ore which it has ahed, so that

rwallk the earth, to “frightjmankind from

”
:{:oul of retribution's nigh.
e memories ol the late departed votaries of the
tister arts—poetry, paintivg, and sculpture— Mother-

_In the !tiumighl.
¢ Living Bards—Ma

the red sea of human g

their harpe always be
awakened tothe tones of ireedom and philanthropy, ana
great accessions be mede to their ranks,

SBong—The Miunsirel Boy.
9. Charles Dickens, the Hogarth of British Literatnre
H ings ure pictures of the heart, inspired by na-

enius. His fearless severity of
s ues of humble life, unma;
! viees of avistosracy, pictured with a pencil of
rights ol the working classes, and
saphy its legitimste empire—the
e greet his arrival

light, the wrongs 8
claimed for true ph
universal republic of the mind,
in the lund whose practice carries out his principles.
Seug—Here's a healthto Charles Dickens, God bless

astle.

oman, full of tenderness acd truth
Thy care supports our sie|
An sister dear, or dearer st
Thou art the sweelest charm in prime of life.
And when inage deca
Thou smooth’st our pillow as the tender nurse.
Bo pure, ko true, 8o sweet, loviog and kind,

&I:ll’!i! thou'nt not
Rushes.

Vovvsrexn Toasrs.
By the Presioesv—The Humen Family—One origio,

attends our course,
Bong— Green grows

“ Then lel us pray that eome it may,
As come it will for a' that,
That scuse and worth, o'er a' the earth,
Shall bear the gree, and @’ that.
For a'thet, and &' that,
Its coming yet for a’tha',
That ran to man, the world oer,
Shall brothers be, and a' that,
By the 2d Vice-Pawsipsvt—The Kilbarchan Flittin.
By the Beeretany—The hunest and
aces, who, for wantol employment,
are dependent on the cold hand of charit
ous anid miserable subsistence—may the
brief, aod a brighter “‘:i'f"“ dawn, and bring with it

Paisley, and other

¥ 4 i, & PF

By C. Commimcuam—Auld scotia—May the dar!
pruspects which now h i
&l Ly returning trade a
be able to ca’ in their gill und bottle o yill, and ne'er
uhit the waur o't

By Jons Cocnran—Beotland—May the past
try, the present its practice, and the future its national

riec!

By a Guest—Our former assoeiates at the Waverly—
May their compeny be plways & Comming snd
Linen always bear a Clear hue.

. Kiwg—The architects of our country—The
& temple, not only to shelter their own kin
but the whole race of man. Astlere is joy in heaven,
90 did they rejoica over one man reclaimed

1cHT—The health of Thomas Moore, * the
bard ol Erin,” whoknows how to toueh the heart of hu-
manity through the medium of pleasure.

r. Homsxcastie—S8hakepeare, Milton, Boott, and
live tll time melts into

£2. H. Venwon—Caledonia—May her daughters
be &2 pure as the snow on her mountains,

By Avgx'n. Munmay—The Star 8pan
Union Jack—May they always mingle their folds in har-
rever io the van of human improve-

Byron, poets whose names w

Jonw Guawas—The pen of Burns and sword of
ace—Liberty hails them with a smile, and memory
shall bless them lorever.

By D. Haswan—The hrart that ean feel for another,
By Jamas Ducoras—The memory of the mother of
whost mental energy and powerful inte
uted 8o much to Luild the wwering inteMect of
her distinguished son.
Tossts Conrmnoxn,

The following note and song were handed to the
President, alter the company had sat down to din-

“ Mr. President—0One, who may never
Braken wave ou hor native hille, sends humble tribute to
the memory of Bnros.

“asth Janunry, 19407

AFosTROPHE 10 TUE Buape or Burms.
(By s “ Lasvic frae the Land o' Cakes.™)
Oh, who shall sing the Daisy, Baras,
hat thou hest s so well?
Or strive, in words ol poesy,
To paint the hesther bell?
Or who shall sing the Braken, Burns?

ellow Broom shall sing?
They've all beeu sung by thee!

Oh, who shall touch the Lyre, Burns,

hat thou hast left unstrang?

ain can wake the strain

Soutia's hills that rung?

Bloom, blowm nosung ! my country’s flowers!
Bemute ! her Lyre's sweet strain !

¥or none can touch the chords like him
Who ne'er can sing sgain.

Omiainrr Somc ny Jous Gramam
Memony or B
(Mir—Honnie Wood o' Craigie Lea.)
8till hlooms the bower, and still is bright
dream of youthful hours,
ines its sutiny light,
uty of its Sowers,
Will sorrow cast o |Iu;a of
That dims the bright, the
Veils every scene and all the bloom
That gild the fair, enchanting dream!
For 8cotia saw her Bard de
Who sketched with more

And all the charms that grace (he bower:
And every feeling of the hreast,
8o true—so nicely could he sean,

'R?i magle power,

Almost ti:v‘u,r soul of man?
On Engle wing lLis fancy fla’,,

And with u kindred 87 5r strong.
Life’s varied scene g well he drow,

For #* 51 hia thrilling numbe
nd gry the tear, sweet Mald

“Chy wreath blooms on hix memory % hrow !

J yesterday at u-‘c-

t for rent. The former
cents a piece, and the lattar one

Hanp Timms —A ot
conling-boards were dis

Im Chancery,

Beflore the Assistant Vies Chancellor,
Valentine Mott vs, James A, Houston
January ldth, 15th, and 17th, 1843
r. Davio Guamast, for complainant.
Mr. Bmxawoop, for defendant

The Asstarant Viex Coarexteon—The bill in this
canse was presented to me ws lujunction muster, and |
allowed the writ en condition that the eomplainant
shonld give the defendant an opportunity of huving the
matter promptly heard, that it might e dissolved if the
compluinant sppesred not entitled to it. 1t hos new hwen
fally argued by counsel: It is in effect a motion by con-
sent Yor u eont in§ g1

The Bill states the appointment of the complainant as a
prafassor of surgery in the University of the city of New
York, the olject being the instruction of students and
otiers who should enter and pay the foes, in that branch
of science, by & course of lectures. That lnlendlu‘i to
deliver the 1 extemy ly, and being desi
reus of having them preserved verbatim for my own use,
with u view te correction smd publication by him, he ne-

otiated witkthe defendant, and sbout the 3d of Novem-
g-r,iu the year 1841, they agreed upon & certuin article,
of memorantum of agresment as follows.
“ Jonmusunr. ™ .

N " on, M. D, agrees to furnish to Valentine
Merr, M. D., 8 verbatim and exact report of cach lecture
on the operations of Surgery, with surgical and pathalo-

ical anutomy, as delivered by the aforesaid Dr. Morr,
gurin; the-session of Lectures at the University of New
York, 1841--'42 The report of each lecture, fairly writ-
ten out onalternate pages, to be handed to Dr. Morr one
wuek after it iv delivered, and said report to be approved
of by Dr. MovT;and I.hunl’nrund,llr.l ousTON gUATAntres
to Dr. Moar that no capy other than that given to Dr.
Mo, shall be furnis or published by Dr, Hovstos,
and Dr,Eovsron is to receive forthe performance of the
above,the sum of twemty-five dobars, to be paid weekly
to hum by Dr. Mort.”

It in stuted that this ¥ wis algned by the
complainant, but not by the defendant, because of an ap-

licationtor & lurger cempensatien, which, after a little
gulw.ha, wus assented Lo, [t isexpressly alledged, that
the defendant assented to the stipudations and agreements
expressedin the paper. The delivery of u certain num.
ber of lectures is stated, and a receipt of $5 in full for
eleven maguscripts is sot forth, signed by the defendant.
It is then sharged that the defendant had published io a

riodicalcalled the Lawcer, edited by him, a brief ana-
ysis of the first Lecture, a full, and in mestinstances, &
verbatim statement of the second Lecture, and the fourth
Lecture infall. The complainant then addressed a note
to the defendunt, insisting that he should not publish
any more of the lectures adverting to the contract, and to
the defendant’s knowledge of his owa inventionsto pub.
ddsh. The bill also charges the announcement of an in.
tention to continue the publication of the lectures, It
seekas an ipjunction ageinet this, the delivery of the re-
perts according tothe contract, and general ralief,

The uffisduvit of the defendant as to the alledged agree-
meat, is this—That he has a vague recollection of a
memorandum in writing being handed to him, which he
deelined signing und returned, and he connot state the
contents or substance, the only part which impresied
itsellon his memory wus as to the price, which not bein
n{-pm!d, it was handed back ~without examining wilﬂ
stiention the olhir parts, ifany there were, of such memo-
randum. He is unable to state whether the instrument
set forth in the bill is 8 copy or not. It proceeds—" This
defendant never intvnduf o agree, never did agree, nat
to avail himself of the notes he shonld take of "'“’Il le_cl.

Price Two Centa

the copy of his own weik, lu the legel sense ol the
word.

It follows, of course, that snch property may be made
the subject of contract. It equally lollows, that an ugree-
ment that another shull be the instrumeut of putting the
author’s thoughts in writing for & compensation, with-
out more, leaves the absolute right nl'i-rnpc-rt to the me-
nuscript in the author. And it as clearly (ollows that
this right may be retained exclusively, or modified ac-
cording to the will of the parties

Thu in the present case, the ab ropecty of the
tomplainant in the potes taken by the defendunt was so
fur qualified usto allow the latter the use of them for his
rm-nlr_purlmp, probably for private diffusion, express-

y prohibiting a sale for rclt upon the case made 3 the
hill, aud necessarily excluding it from the supposition
statedof an employment to take notes for publicution b:
the lecturer, without an express ibition. It wo
be absurd to suy, that a party employed for the very pur
pose of enabling an author to publish, could defeat that
purpose by first publishing himself, An obligation ne-
cessarily lollows.

The property of the compluinant in the notes, was a
right to the exclusive use for publication for puﬂ't, This
:- &n in1.“1nni: of ‘-l'_#rl'vl]!’l' nights und purticular distinct

nierests & same subject, wlverted to by Mr. Ju

hl:o“'. ‘I‘: Blurr. 'JMI.}' Lr ’ i -
in the late case of Sweet ve. Shaw, (M ¢
{min edition, New York, vol |, puge -.'!.-t:_z.;::: m'phllml‘l'é
ad agreed with Messrs, Neville & Manuing, that the Jot
ter should report cases argued and dotermined in the'
King’s Bench, for m certain compensation. The defomnd=
ant published in a periodscal some of the cases s uaoﬂ-
edand published by the plaintiff in Nuville und Man-
ming's reports. An injunctien was sustained. The Vice
Chaneellor said there wos nothing but sn equitihle co-
yright ; no legel copyright vested,as that conl) only
be as to what was in existonce. The notes of Reportern
were not. Here we swe that the title of the complain
ants under their ugreement with Noville and Muuning 4
wan perfect in the manuscript notes which they were fo
furntsh. The plaintifhad in fact no part or agency in
the immediate lormation of that manusc:ipt. ;

These viewe are sufficient to decide the case upon its
merits. Whether in the absence of expiress contract,
there is au implied agreement, on the part of students
and others admitted (o professor's locture, not to publish
them, is & question which 1 am not called on to decide,
There is the express, deliberate decision of Lord Eldon

that such an implied contract exists,and that a publication
by .gnpxl or strauger will be enjoined, (Abernethy vs.
Hutchinson, June 1925—Manghsm on Literary property
163.)  He stated, after much snd repeated direuusion, that
he was clurlly of oplnion, that when persuns were ad-
mitted as pupils or otherwise to hear lectures, although
orally delivered, and although the parties might put
down the whole of them iu shori lunur yet they could do
::‘:::.‘13‘::] g' I’el: ‘l':gohp?rmwa arl their own information, and

1Eh for profit tha py a
tai:!dlhugi‘hl of satling. t, which they had not ob-

D error seems to huve prevailed extopsively §
medical profession as 1o lhit" decision in this :3-.1"155:
irjunctiop sctually issued after Lord Ellon had EXpreds-
¢d his opinion os above stated (3 Law Journs), 200.) This
was in June 1835, It appears fiom the London Lancet,
that in November,1925,a motion was made to dissolye the
injunction. Aud Mr. Horn stated that he was iven to
nnderstand that no opposition was intended. The jn-
{:x}:;loulr_u dissolved of course, (vol 9, p. 359 | There

m this no reason to sy

F b g Ppose auy chunge in Lord
It may be remarked upon this sutjeet of an implird

tures,” but the agreement was that this d t
duﬂ:ur a copy of vach lecture to the complainant for five
ollsrs.

Upon a question of the continnance or disposition of an
injunctivn, the positive und material nllumonu of the
bill must be distinctly met by stfidevit or unswer. The
Court is bound to reconcile statemants, il upon a just
construction it is practicable,especially where the resnlt
mast be perjury i the one or the other party. 17 this offi.
davit meund that the defendant never ag that no copy
should be furnished or published, other than that given
to Dr. Motr, then the atat ts are in ir bl
bostility. The complainant expressly swears that the con-
didonas expressed in the paper were agreed to, and were
theterma of the errangement. The delendant, instead of
mecting this, explicitly, uses the vague assertion that
be did not sgree wot to avail himself of the notes. He
could have uvalled himeell of them for private nse or
perhsps for private diffusion by losning. This would fant
short of so avuling himsell as to furnish them for pub-
lication and for proft.

The nearest h to sn expres. deuial,is the last
clause above quoted. HMere sgein the defendant has not
stated that this was the whele of the sgreement. Above
all, he has not here,or any whers, distinetly denied the
important restriction upon publication, sworn to by the
complainast.

If this wos un answer, no one counld hesitate in holding
it epen to an exceplion s insufficient.

‘lrl:m in mnother part of thebill of no slight impor-
tence. It charges the defendant, pretends that he had
nsked permission of the complainaut to publish an analy-
sis of the loctures, and that it was given. [n unswer {u
whick the complainsnt says, that he assented to the pub-
lication of sn enalysis of & portion of them, provided that
it shonld be first submitted to him, and his assent te such
publication, from time to time obtained. In his affidavit
the defendant says, he spoketo complainant of giving an
unalysis and publishing entire po of the lectures
and which sermed to meet the approbation of the com-

lainant, until the remarks were made as to the fourth

tute. The whole of the allegstion that tho asseat was
given upon condition of u prior submission of the article,
and particular consent in each instance, is not tonched

TN
“fconalnnlu that the I"utl.ﬂon of the hill res pecting an
express agreement, prohibiting a publication of the lec-
turea, are not repelled, and must nssumed to be trae.

But the case may be also examined in the aspect
mont favorsble to the defendant, viz. on the supposition
that no more is established of agreement than this—an
employment by & prolessional leciurer of & person to
tuke down his oral lectures for a compensation, to deli-
ver o report of them to the lecturer, he intending, and
the person employed knowing such intention, to publish
those lectures.

I shall not enler into those subtleties respecting the
nature of literary property, which, in the case of MiviLen
and Tavron, exercised the metaphysical ncuteness of
able judges. The flnin lnqgur; is—when do the emana-
tions of u man’s intellect,the fruitsof his powers of rea-
soning scting upon bis stores of knowledge, assume that
form in*which suoh & right to them arises as u court of

iusidte can recognize and sot upon 1

I ungwer that no such right, cupable of being profected Ly
& court, can exiat, until the language in which those thoughts
are expreased in veduced toform in writing or pronting.

To discuss the point whether the ideas of the mind,
and the soundsthrough which they reach the hearer's
understanding, are the objects of property, appenrsto me
irrulevant. chnaﬁhnhnﬂwhal in guch property,
or aright io it in the acceptation ol philosophy; but it
11, whén does It become property In that sense, whena
court of justice can act upon it. It can only be when
reduced to form in writiog or in print. Then,and net
until then, de the thoughts of the mind, the breathings
of the imagination, the creations of intellect come fo
in bodily presence. They dwell before, for a t

¢ Lﬁlh“ the ordinary rule of law creates it only
where the r}urly is under some legal liability to pa

dabt, or perform a duty, but without an express stipula-
tion ; that it is entirely in the rower of every Lwr:r:r
to muke it part of the condition of admission to his Jec-
tures, thut notes shall uot be printed or circulated for
rofit. ‘This lestrongly put by Lord Eldon. Aguin, the
mplied contract must necessirily result from the rela-
tion of the parties. The Lecturer undoubtedly published
his lectures, to a certain extent, when he utters them.
In the absence of wathority, it might well be questioned
whether, when there is not even an announcement of
an intent to publish, an implied contract necessarily
nrises. ppose an author publishes without resorting
to the act of Cangress to_protect him ; his right, it is
wdmirted, is inne—th« whole property is given to the
publie. The limited publication in tha lecture room, in

the notes of students, without stipulation or restriction,

may, perhaps, be equivalent. The decision of Lord

Eldon in too late to be of hinding authority. But admit.

ting it an of controling force. i isdicti
“ng.h“. E force, the question of jurisdiction

By the act of Congress of 1790, un; person who shenld

print or publish any manuscript without the consent of
:h.: author or owner, was made linbleto an setion on the
e,

This provision wax enarted by the State of New

in the year 1788, in the same Iiugungn, It woe .Jﬁ:
Statute of Aune,and was an adoption into a statute of
the English common law dectrine. “The sel of Ceongress
of Feb, 3,183, 5. 9, provides that any person who shal)
g‘r,l;]n.l.:: p:l It,ll:‘h mhy ml.nltucrllpl whatever, without the

ol the suthor or tictor first
a8 aforesaid, if suchk auuw!;‘:r m:riﬂfrhu a .m?fi

the Unitel States, or resident therein, shall be latle to

sulfer or pay to the author or proprictor, all damages
occasioned hy such injury, to be recovered by a li!l:t‘.‘l:l
action on the case, founded upon 1this act, in any court
hl\ring cognizanee thersof; snd the raveral courts of the
United Btates empowered to grant injunction to prevent
the violation of the xights of suthors and inventors,
were thereby empow ered to grant injunctions in the like
manuner, & to the principles of equity, to restrain
such publication of any manuscript as n?.runhl.

luu?l? the sct ol 16th February, 1819, ch. 4 30, it i
provided thet (ke Cirenit Courta of the United States
shall have original cognizanee us well in equity ssat
law, of all sctions, muits, controversies, and cases urising
under suy law of the United States, granting or confirm-
Ing tomuthors orinventorato the excluive tight to thei-
respective writings, inventions, and discoveries. And
upon any bill in equity, filed by any party aggrieved in
any such case, shall have authority to grant iujunstions
sccording to the eourse oud principle of equity to pre-
vent the violation of rights of any authors or inventors
secured to them by any laws of the United States.
Thus Congrens has fully exerciscd its power undor
the Constitutlon, to promole science andthearts. It has
in fact superseded State hf-lmau on the suhject. Whe-
ther it has not superseded the power of the States so to Jo-

ginlate has heen isputed—(f§John Rep. 867—8tory on the

Constitution, 50—21 Kent's Commentaries, 299.) At any

rate there has been no attempt of the kind in our Btate

upyn this particnlar subjeet,

Tha material question under these acta of Congresa
atisen, whether tho jurisdiction of the case is not per-
fect in the United Siates Courts, and if so whether it b
not exclusively therr.

Now the breach of trust and vielation of property was

not in taking down the words of the lecturer. That was
provided fur by the contract itsell. And by the conlract
as the bill states it, or the other view ted, there
wal u positive riglrt to the manuscript in Doctor Mott ;
an exclusive right to it fer the urruu of publication
for profit ; a qualified right in the defendant to use it for
hia own intruction, ihly w0 icate it to oth

’oilptt"““l ; certainly not to printor publish it,
th

his is 5o, the um;lumm was in truth the osthor of

on the tremulous wave of the air that communicates
thom, and afterwards in the secret chamber of the brain.
Then they scquire a tangible shape, a distinguishable
existence. A right then ottaches to them. Butto what?
To the papcr, say one cluss of lawyers;—to the [leas,
say anether, 1iie, in truth, to the ideas, because on the
phper; to the paper, because coptaining the ideas. The
peculiar property which then wequires existence can-
not have being without both.

But it is not necessary, in order to give birth to this
right, that the author must himself present the ideas in
writing or in print.  He ia no less the suthor anl no less
the owner of & mapuscript besause another iv cmployed
to write it, than il done by himsell. The slaves truined
by Jiticus to make copies of the works of others or his
own, for his private use, or Lo sell to Cicero, Were no
more the authers of the works, or owners ol the copies,
than the styles they employed in the writing.

1 will refer to a few authorities npon this point before

ding to its 1

" The definition of copy right, shows it to be trne, It
is said to be the ownership or right of possession to
which an author is entitled in the c:ry or originsl
manuscript of his literary works, comprising the exelu-
sive right of priating. Now, here the phrase “eopy " is
used in the identical sense in which printers st this da
employ it,viz : “the original,the archety pe (rom whic
any thing is copied "

Lord MawspreLp, in Miller v, Tuglor, anys, © It has all
along been explicitly admitted (he in speaking of wl
missions by judges and counsel) that by the cummo:
law an suthor is entitled to the copy of bis own wor
untilit has been once printed snd rnt-lluhml by his e
thority; and that the four eases in chunoery cited for
that purpose, are sgreeable to the common law, “dl “"l
relief was preperly given in consequence of thu lega
right. 2

brated apinion, marked by

r.Justice Yates in .g‘:.ﬂ-rlhll e‘f o di':ilnnllllgon,

.‘r, thus exprees: 8 himsell ; —

:“':;‘.‘IT ”:hﬂ:.l:: :;“m' of the cases In Chancery,
“ the publications were sarreptitious ; sgainst the will
of the owner j before ho had consented 1o the pablies.
Lion. = Most certainly the sole propristor of uny copy
my' determine whether he will print or mot. If any
pevion fake itte the press, Sk o it by teal meant,
war, L L i A v

:..inh’,’ :u;:’;.“fcr he transg the of his

trus.”

. % An every auther or proprictor of a
iy, has & right 10 determine whether he will
publiah or not, he hus a Fight to the fAirst publication ;
and whoever deprives him of that prierity, is guilty of
a manilest wromr, and the court has & rightro = "

This is from the groat champion of the unlimited right
of the public to a book, when once printed and published
by its author,

Justica McLean also in Whenton's Case (8 Petetd,
857 jway s, ““Thot an author st common law has a property
i is ‘manuscripte, and may obtain redress against any
one whe deprives hum of it, by improperly oftaining n
copy, ind endeayoring to realize w profit by its publica-
tion, be donbted.” “ An inj ion.” saye Chan-
eellor Kent, ' to restramn the pablication of nnpublished
manuscripth has been (requently granted in England ;
and on the ground that sn author has s property in an

blished work, independent of the statute.

One iustance will suthoe to illustrate the prineiple.
In I¥bh ve. Rose (May, 1732,) & bill waa filed by the do
visea®l Mr, Wibb, an eminent conveyancer, sgainst the
elerk of his father, to restrain him from publishing his
father’s drafts of conveyences. An injunction wasgraut

i . H . " the subject
in the langoage, l.hl:-.. of M:' lrlﬂv:‘”_ o

of
Mr. Justioe Willes, " it in clear (hat there is a time when

cent. 1t ia a strange world this that we live in.—
2 Puatriot

without any positive statute, an author has a property ia

e ipt, thoug 1ly written by another,
If this could admit of douht, yet unquestionably

he was the legal proprietor, so far as any printing
or publishing it, whether for profit or not, wos con-
eerned.  And then such printing or ublishing is
plainly within the minth section of the act of 1831, and
the remedy by sction or injunction may be had under
that section, and by the sot of 1819, mey be hed in the
Circuit Court of !i

Complainant tobe entitled on thin bill, ss framed, to pre-
sent the question, as il no ment was set forth, but
barely thut the Defendant, having the privilege of ad-
mission, was present. |ean seono such differcace. The

& United States. But sup the

foundation of the right to sak an injunction wonld then
be this—that there wos an implied agresmunt that her
notes taken by the hearer should not be published for
profit. Thea the hearer acqoires uo property or right
in the notes for such a purpose. And then such property
and right rests solely with the lecturer. In this view
the lecturer i still the outher of o manuscript ot leas:
the legal prietor as to all such ixterest in a right to it.
The implicd contract presents the question in the same
lHght as an express agreement, It is impossible in my
mind to separate the queation of property from the ques-
jon of trust.  On the right of p opnﬂ{. exclusive or
qualifisd, mprirging { om express sipulation, « r gal im
plication, it entirely turns. The dostrine ol breach
of trust in relation to the subject without connec-
tion with the right of pnpcr‘l;il do not understand
and know not how to apply. en Lord Noriiinglon
granted the injunction to stay the publication of Lord
Clarendon's “!l!ul{, where it had been loane! to make
aeopy und useit, the rigat of properly was absolute,
and hoobserved it could notbe presumed he meant to
wive the rrlvllep of multiplying it In print, (2, Eden,
19 ) It follows that upon the ol belief
the [ill, there is jurirdiction in the Courts of the Unitel
Stotes, snd 10 my opinion that jurisdiction is exclusive.
Itisof consequence nleo, w this point, to recollec:
that it is the decision of the F}ma of Lords that the Sta-
tute of Anm, had eded the common law right. The
States have yielded to Congress the power to pass laws
for the protection of enthors, in order that snch laws
may be uniformand efficient througheut the whole
country. If such a law han been passed meeting the
iven case and acting upon it, it must, 1 shonld with de
nee think, s peresde all Btate Legislation, but cors
tainly would supercede common law remedies. Then
the present isa case ariving under the laws and consti-
tion of the United States, and then the reasoning of the
Conrt in Martin va. Flunler (1 Wheaton, 687, and Cebens
vn, Firginia, & Wheaton, 413) rs strongly to sustain
the exclusiveness of the juriad n It soems to be the
true cunclusion that the judicial power confers g npon
Congress, under this cluuse of the Conslrntion, as to
ceses ariglng under it and undorthe laws apd ‘rew
tien of the United States, when once nxercised, bo-
comes exclusive, without words o7 exclosion. In the
¢ares jin wiich the phraseologs is changed and jorisdic-
tion is given in fulation te controversies as een
citizens of diffarsnt stttes, words of exclusion must be
need inthe act giving the jurisdiction. It is nu slight
nanction of this fensiruction that there is not, { believe, ¢
trace of anuit entertained in & State Court directly upon
this subject since the act of Congress. Indirectly, cog
nizance het been taken of the :&l, of » patent. This
was done In Buerell va Jowett, (2 page 184) beinga bilt
to deliver np a note and agreement on the sale ofa mn
chino alledged 10 have boen y but diflereut iom
theone aztuslly patented, It is, hewever, to be Roticed
that the Chancellor sayethere ia nothing in the set
Febrnary, 1919, which, either in terms or by neccnsary
implication, rendors the jurisdiction exclusive. Undes
the jndiriary act, when it is Intended to glve exclasive
yurisdiation, it huﬂmvﬂy. Andin Nic ol va
Rugg'en, (3 Day, 154)a qn Al to a ht rol

laterally arose. In Parvens ve. Barnard, (7 John Rop



