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although Mr. Justice Bradjoy in Har.n v

Louisiana 134 U. 8., 1, 15, said some

ALL controversies arc not Included, and
clause of the t'onstitution conferring

original Jurisdiction upon this court.
It is settled by numerous decisions that

things "were made Justiciable by the Con-
stitution which were not known as such
under the common law. he refers, byway
of Illustration, only to such things as

boundaries, which had been the subject

of Judicial settlement by Congress under
THK ARTICLES OF CONFEDERATION,

tend adds: “Os other CONTROVERSIES
BETWEEN A STATE AND ANOTHER
STATE or its citizens, which on the set-

tled principles of public law are not sub-
jects of Judicial cognizance, this court has
often declined to take Jurisdiction.”

Again, in the same case, he says:
“The truth Is, that the cognizance

of suits and actions unknown to the
law AND FORBIDDEN BY THE
LAW, was not contemplated by the
Constitution when establishing the
Judicial power of the United States.”
He then proceeds to show, by quota-

tions from the writings and speeches of
Hamilton. Madison and Marshall, advo-
cating the adoption of the Constitution,

and replying to the arguments of Patrick
Henry, George Mason and Richard Henry

Lee, that states were not suable at all
¦without their consent and that the Con-
stitution did no authorize suits against

them upon their debts, and quotes with
approval this extract from the opinion

of Mr. Justice McLean, delivering the
opinion of the court in Brlscow vs. Bank
of Kentucky, 11 Peters, 237, 321:

"V/hnt means of enforcing payment
from the State had the holder of a
bill of credit? • * * No sovereign

State is liable to bo sued without her
consent, UNDER THE ARTICLES
OF CONFEDERATION, a State
COULD BE SUED ONLY IN CASES
OF BOUNDARY. It Is believed that
there is no case where a suit has
been brought, at any time, on bills of
credit against a State; and it is cer-
tain that no suit could have been
maintained on this ground prior to the
Constitution.”
This, by the way. notwithstanding the

fact that by the Eleventh of the Articles
of Confederation Jurisdiction was confer-
red upon Congress to hear and determine
nil disputes and differences “BETWEEN
TWO OR MORE STATES CONCERNING
BOUNDARY, JURISDICTION OR ANY
OTHER CAUSE WHATEVER!”

And we have been able to find no case
in which this court has entertained Ju-
risdiction in a suit on a debt against a
State, without the consent of that State
save in Chisholm’s case, and that ease
was expressly disapproved by Mr. Jus-
tice Brndiey In Hans vs. I-oulsiana, who
apparently expressed the opinion of all
the members of tho court, except that
of Mr. Justice Harlan, that the views of
Mr. Justice Iredell In Chisholm's case,

were clearly correct.
Mr. Justice Iredell, following Hamil-

ton, Madison and Marshall, but without
quoting them, had earnestly insisted that
no action would lie against a State to

collect a debt.
And Hnmilton, in lii.s Report to Con-

gress, 1795. said: >

“Public debt can searcely, in legal
phrase, be defined either as proper-
ty in possession or in action. It is
evidently not the first till it is re-

duced to possession by payment. To
be the second, would suppose a legal
owner to compel payment by suit.
Does such a power exist? The true

definition is, a property subsisting in
the faith ofthe government. Its es-
sence is promise. Its definite value
depends upon the reliance that the
promise will be definitely fulfilled.”
Chief Justice Taney in Bank of Wash-

ington vs. Ark. 20 Howard, uses this
language:

"Those who deal in the bonds and
obligations of a sovereign State are

aware that they must rely altogether
on the sense of Justice and good faith
of the State; and that tho judiciary

of the State cannot Interfere to en-
force these contracts wihnut the con-

sent of the Slate, and the Courts of
the United States are expressly pro-
hibited from exercising such a juris-
diction.”
And Mr. Webster in an opinion given

to Baring Brothers, and quoted with ap-

proval by Mr. Justice Bradley in Haos'
¦case, said:

"The security for State loans is
the plighted faith of the State as a

political community. It rests on the
same basis as other contracts with
established governments, the same
basis, for example, as loans made by

the United States under the authority

of Congress, that is to say, the good
faith of the government making the
loan, and its ability to fulfill its en-
gagements.”
Those expressions ought to be sufficient

evidence that in the opinion of many of
our leading judges and statesmen State
debts were not made collectible by law.

Another argument against such suits
urged by Hamilton with much force and
cogency in the Stst No. of the Federalist
and by others, is that the court will not

take jurisdiction of suits against States
for debts because, in the great majority

of such cases, the court would have no
process by which it could enforce the
decree. Indeed, the only conceivable
way would bo for the court to supercede

the officers of State, having control of
Its fiscal affairs, and appoint a receiver
to manage the State’s business.

This the court is not prepared to do. as
it seems to have put the stamp of its
approval upon Hamilton's argument. For
in U. 8. v. Guthrie 17 How. 2*U. Mr.
Goodrich was appointed judge, and, be-
fore the expiration of his term, he was
removed and Mr. Fuller was appointed -n

his stead and received the salary. Mr.
Goodrich, being refused upon demand, the
balance of his salary, brought mandamus
against the Secretary of the Treasury tc
compel its payment. Upon writ of error
this Uourt said:

“Tho only legitimate inquiry for
our determination upon the case be-

fore u s in this: Whether, under tho
organization of the Federal Govern-
ment, or by any known principle of
law. there can be asserted a power
in the circuit court of the United
States for the District of Columbia,

or In this court, to command the with-
drawal of a sunt or sums of money

L front the Treasury of the United
I States, to be applied in satisfaction of
\ disputed or controverted claims

against the Un tod States ’ This is
the question, the very question pre-
sented for our determination: and
Ita simple statement would seem to

carry with It the most startling con-

secration nay, its unavoidable nega-

In the first place it was evidently the |
opinion of Hamilton that the Constitu-
tion did not authorize, or permit, suits to
be brought against States on their debts
as the result of assignment; for, al-
though ho only refers to suits as the re-
sult of assignments to citizens of other
States the purpose of his argument was
to show that in no event need the States
fear that they would be compelled to pay
their debts to suit in the Federal Courts.
Apparently it never occurred to him, nor,
so far as we can learn, to any of tho
other advocates of the Constitution —

nor to its opponents—that the real dan-
ger to the State of being compelled to
pay (heir debts by the process of the
courts, lurked in the generality of the
clause conferring jurisdiction upon this
court of “controversies between two or
more States.” It probably was not ap-

prehended by the people when the
Eleventh Amendment was adopted, it had
not occurred to Chief Justice Marshall
when he delivered the opinion in Cohens
v. Virginia, and the first intimation of
it that we have been able to find is con-
tained in a note by Kent in his com-
mentaries, who speaks of it but to doubt

it.
In the next place such an assignment

is against public policy and void.
in Ball v. Halsell, 161 U. S. 72, 80, this'

court said:
“At common law, the transfer of

a mere right to recover in an action
at law was forbidden as violating tho
rule against maintenance and cham-
perty; and, although the rigor of that
rule has been relaxed, an assignment

of a chose in action will not be sanc-
tioned, when it is opposed to any rule
of la w or public policy.”
This language was used in the case of

an assignment of claims against the
United States which was governed by a
statute, but it is of wider application.

The Judiciary Act of 1789, (the work of
Ellsworth, C. .1., an influential member
of the Constitutional Convention), and
all subsequent ones, prohibits suits bv
the assignees unless the assignor could
sue, and while the act applies only to
the district and circuit courts, and there
are exceptions, it manifests a general

policy of with reference to the
relative jurisdiction of State and Fed-
eral Courts which may furnish an analogy

in cases of doubt.
Certainly one of the fundamental pur-

poses of the formation of the Constitu-
tion was to insure domestic tranquility,

and jurisdiction of controversies between
two or more States was given to the
Supreme Court for the purpose of set-
tling disputes, allaying strife—not for
the purpose of fermenting quar-
l els- What surer method or arous-
ing animosities, engendering discord and
retaliations can bo conceived than by en-
couraging such suits? Such at any rate
is the lesson of experience—of the
Chisholm case—and assignments l'or
such purpose are, we submit, against the
highest consideration of Public Policy,
peace and good will among the States.

But over and above that, such an as-
signment and suit controvenes the spirit

of the Eleventh Amendment.
One of the purposes of the people of

the several States in adopting that
Amendment, according to Chief Justice
Marshall in Cohens v. Virginia, was to
prevent States from being compelled b>
the compulsive process of courts, to pay

debts due to individuals, which neither
party regarded as suable when created;

and, if a debt, disowned, can be collected
by the simple device of assigning it to a

State, then indeed the Eleventh Amend-
ment becomes a dead letter —is a ridicul-
ous mouse from the labor of the moun-

tain. Individuals can compel the pay-
ment of their debts by threat of assign-
ment, or as here, enforce payment by
giving a complaisant State a substantial
commission for collection!

That the purpose of the Assignor was
to have this suit brought is made per-
fectly clear by the testimony, as I will
presently attempt to show, indeed i» is
sufficiently disclosed in tho very letter
enclosing the bonds when the donation
was made. After saying that he had
consulted the other holders of these bonus
and decided to make the gift, Simon
Schafer, in his letter to Mr. Burke, says:

"Tho holders of these bonds have
been advised that they cannot main-
tain a suit against the State of
North Carolina on those bonds, but
that such it suit can be maintained
by a foreign State or one of the
United States."
If this suit had been included within

the terms of the original Constitution it
is forbidden by the Eleventh Amend-
ment.

The Bill shows that the effeet of a suc-

cessful prosecution of this suit is to

collect mortgage bonds due to the Corn-

the blood is cleansed, pimples, tetter,
salt-rheum, boils, sores, and other results
of impure blood, are perfectly and per-
manently cured.

"For three years I suffered with that dreaded
disease eczema,” writes Mrs. J. Koepp, of Her-

man, Oregon. "I was told to try I)r. Fierce’s

Golden Medical Discovery, which 1 did, and af-
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since. I think your medicine a wonderful cure
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and be relieved of their suffering.”
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effected by "Golden Medical Discovery,”

have been of scrofulous diseases.
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writes Mrs. Jas. Murphy, of Fonda, Pocahontas
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the trouble until I was completely discouraged.

I also had chronic diarrhea for twelve years. I

am in good health now—better than I ever was
in mv life, owing to Dr. Fierce’s Golden Medical

Discovery. 1 took several bottles of the ' Discov-

ery ’ before I stopped.”

Accept no substitute for "Golden Med-
ical Discovery.” There is nothing "just
as good ” for diseases of the stomach,
blood and lungs.

Dr. Pierce’s Pleasant Pellets cure do-
ziness and sick headache.

plainant, tho State of South Dakota,

AND TO THE INDIVIDUAL HOLDERS
of all similar bonds; and, we think tho
Bill, Answer of the representative of

the individual bondholders, and Proo fs
show that the suit is by, or on behalf of,
individuals —using the name of the Com-
plainant State and PAYING HER A
FEE IN BONDS—-to collect the bonds re-
tained by them. In either event the suit
is forbidden by the Eleventh Amend-
ment.

First as to the Bill:
Paragraphs 111 and V allege the own-

ership by the State of North Carolina of
30,000 shares of stock in the North Caro-
lina Railroad Company of the par value
of $3,000,000, and the execution of a
statutory second mortgage upon such an
amount of the State’s stock as should
equal the par of the bonds issued under
the act mentioned “for the security of
the bonds held by your orator AND OF
ALL OTHER BONDS OF THE SAME
ISSUE.” Paragraph XII alleges that
complainant is entitled to pay off the
first mortgage bonds, or for a sale of so
many shares thereof as may be roquireu

to pay off and discharge the FIRST AND
SECOND MORTGAGES,—paragraph XITI
alleges that the rights of complainant

cannot be fully administered without the
presence before the court of the holders
of the second mortgage bonds, “the mat-

ters to be herein determined being of in-

terest general and common to all of said
bondholders,” and, as they are very num-
erous, Charles Salter is made a party as
representative of the class, —and the
Prayer of the Bill asks that the number
and amounts of the first and second
mortgage bonds be ascertained and that
a sufficient number of the shares of the
State’s stock be sold to pay off and his-
oharge all the FIRST AND SECOND
MORTGAGE BONDS OUTSTANDING!

Charles Salter, the representative of
the individual holders, is not joined as
co-complainant, but is made defendant;

however, there is no allegation that lie
declined to join plaintiff and his Answer
and the Brief of his counsel show that
he is not anxious to join in the relief!

It is manifest that, if we are to look
at things and not at names, at substance
and not at forms, this suit presents a
controversy between the holders of all
second mortgage bonds, including South
Dakota and Charles Salter, representing
individual bondholders, as complainants
against the State of North Carolina and
Simon Rothschild as defendant.

Under the Judiciary Acts conferring

jurisdiction upon the Circuit Courts of
the United States “of all suits * * *

in which there shall be a CONTROVERSY
between citizens of different States,”
the* court, in order to ascertain whether
it has jurisdiction—whether the CON-
TROVERSY is between citizens of dif-
ferent States—rearranges tho parties ac-

cording to their real interest in the con-
troversy. So, when the Constitution con-
fers the limited and exceptional jurisdic-

tion upon this court of “controversies be-
tween two or more States,” the court
ought to look beyond the forms used by

the pleader to the facts, in order to as-
certain between whom the controversy

really exists, and if necessary, rearrange

the parties.

It is, however, not necessary to ro-ar-
range the parties in order to show that
this suit is by, or for the benefit of,

Charles Salter.
In Blackloek v. Small, 127 U. S. 95,

Jacob Small, a litizfi of the State of
South Carolina, executed a bond to

Blackloek, for the sum of $10,600, a mort-
gage to secure the same upon certain
property in said State.

Blackloek assigned and transferred for
value the bond to Alex Robertson, in
trust for the three children of Blackloek,
Emma Jane Blackloek, Mary Blackloek.
and Helen Robertson Blackloek. Small
pretended to pay the bond and mortgage

to Robertson in the notes of the Confed-
erate State and Robertson satisfied the

mortgage of record and delivered up the
bond to Small.

Two of the children of Blackloek.
Emma Jane and Mary, being citizens and
residents of the State of Georgia,
brought a bill in equity in the Circuit
Court of the United States against Small,
a citizen of South Carolina, Robertson,

a citizen of North Carolina, and Helen
Robertson Blackloek, a citizen of South
Carolina, for the purpose of annulling

the payment of the bond in Confederate
notes, the satisfaction of the mortgage,

and for the re-establishment and fore-
closure of the said mortgage Hen.

Small interposed a plea to the jurisdic-

tion because tho plaintiff, as well as
himself, were citizens of South Carolina
when the bill was filed. The idea was

over-ruled. Small answered as did also
Robertson. The defendant Helen Robert-
son Blackloek put in an answer admitting

the allegations of the bill and generally
joined with the plaintiffs in the prayer
for relief.

This Court decided that tho Cireiut
Court was without jurisdiction and di-
rected it to dismiss the bill. Mr. Justice
Biatchford delivering the opinion of the
Court, on page 104, said:

"There is another difficulty in the
case, on the question of jurisdiction.
The bond was a unit; the mortgage

was a unit; and the assignment of
the bond by Blackloek to Robertson
in trust for the children of Black-
look'was a unit. The bond cannot be
enforced against Small, nor can the
mortgaged premises be sold, in favor
of the two plaintiffs alone. THE RE-
LIEF ASKED IN THE SUIT MUST
NECESSARILY be for the benefit of
the defendant Helen Robertson Black-
lock, as well as for the benefit of the
plaintiffs, especially as, by her an-
swer, she arranges herself on the side
of the plaintiffs as against Small,

joins in the prayer of the bill, and
asks that the payment of the bond
and the satisfaction of the mort-
gage be declared void, and that the
bond and mortgage be declared valid
in the hands of Robertson, as Trus-
tee, for the benefit of herself and the
plaintiffs, and that Small be decreed
to pay to herself and the plaintiffs
the amount of money secured by the
bond mortgage, with interest. Tho
suit is, therefore, shown to be one

substantially by and for the benefit of
Helen Robertson Blackloek, and the
proofs show that, at the time of the
commencement of the suit, she was

and has since then always continued
to be a citizen of South Carolina, of
which State Small was and is a citi-
zen.”
There can be no question then that, ac-

cording to the allegations of the Bill,

this suit is “by and for the benefit of
individual bondhildcrs—’represented bv
Charles Salter—as well as for the benefit
of the State of South Dakota. Can such
a suit be sustained?

We think not.
Without taking into account the pro-

hibitions of the Eleventh Amendment it
could not be

This court has more than once said
that its original jurisdiction over "con-
troversies” in which States are parties,

is limited and not to be expanded by

construction.

When a State consented to be sued by

another State in a proper controversy it
certainly did not thereby expressly con-
sent to be sued bv such State AND AN
INDIVIDUAL, and to hold that it did
requires decidedly expansive construc-
tion.

Such is tho expressed opinion of Mr.
Justice Curtis, who said in Florida vs
Georgia, 17 How. 478, on page 504:

“The State of Georgia has con-
sented to be sued by one or more
States, or by a foreign State, and by

no other person or body politic. The
State of Georgia has consented to
stand joined as a defendant with one
or more States, or with a foreign
State, and with citizens or subjects

of a State ojher than the one bring-

ing the suit* but with no other per-
son cir body politic. Certainly, there is
no power existing in this government
to enlarge that consent so as to em-
brace in it anything to which it does
not by its terms extend.”
And we think the point is expressly

ruled in the refusal by this court, in the
ease of Cal. V. S. P. Co., 157 U. S. 229.
256, when it refused to permit the city

of Oakland to be joined as co-complain-

ant with the State.
Again, under the Judiciary Act of

1875, and probably under that of 1887-
1888 i the Circuit Court has no jurisdiction

unless each person for whose benefit the
suit is brought and who will, if it is
successful, roan the fruits of the recov-

ery, could maintain the suit against each
one of the defendants.

This is established by the Removal
Cases 100 U. S. and Blacklock’s case, 127
U. S. 95—Supreme.

If this rule of law results merely from
the fact that the Judiciary Act only con-

fers jurisdiction upon the Circuit Courts
of suils in which there is a “controversy”

between citizens of different States, sure-
ly a similar rule should apply to suits
against States when the Constitution con-
fers jurisdiction only when the contro-
versy is between “two or more States,”

and in addition that a suit by AN INDI-
VIDUAL, OR ON BEHALF OF AN IN-
DIVIDUAL, is expressly forbidden by the
Eleventh Amendment.

New Hampshire v. Louisiana, 108 U.
S. 72.

Tho decisions of this Court upon that
Amendment have certainly not tended to
minimize its effects but to maintain it in
letter and in spirit.

In Va. Coupon Cases, 114 U. S. 332. Mr.
Justice Bradley, speaking for the Chief
Justice, Justices Miller, Gray and himself,
said:

‘Moreover, the Eleventh Amend-
ment is not intended as a mere
formula of words, to be slurred over
by subtle methods of interpretation,
so as to give it a literal compliance,

without regarding its substantial
meaning and purpose. It is a grave
and solemn condition, exacted by sov-

ereign States, for the purpose of pre-
serving and vindicating their sover-
eign right to deal with their credi-
tors and others propounding claims
against them, according to their own
views of what may be required bv
public faith and the necessities of
the body politic. We have no right,

if we were disposed, to fritter away
(ho substance of this solemn stipu-

lation by any neat and skilful mani-
pulation of its words. We are bound
to give it its full and substantial
meaning and effect.”
In the subsequent case of Hans v.

Louisiana, delivering the opinion of tho
Court, the same learned justice said:

“The letter is appealed to now, as
it was then, as a ground for sustain-
ing a suit brought by an individual
•gainst a State. The reason against

it is as strong in this case as it was
in that. It is an attempt to. strain
the Constitution and the law to a
construction never imagined or
dreamed of. Can we suppose that,
when the Eleventh Amendment was

adopted. It was understood to be left

open for citizens of a State, to sue
their own State in the Federal
Courts, whilst the idea of suits by

citizens of other State, or foreign

States, was indignantly repelled?
Suppose that Congress, when propos-
ing the Eleventh Amendment, had
appended to it a proviso that noth-
ing therein contained should prevent a

State from being sued by its own
citizens in cases arising under the

Constitution or laws of tho l nltcd
Stats; can we imagine that it would
have been adopted by the States?
The supposition that it would is al-
most an absurdity on its face.
This language is applicable to the

present ease.
When we remember the indignation

aroused by the decision in Chisholm s

case and the promptitude and unanimity

with which it was corrected by the adop-

tion of the Eleventh Amendment, we do

not think it reasonable to suppose that

it was intended to permit States to br

sued by the simple device of Joining a
State as a co-complainant, or by assign-

ing a part of a claim, secured by a mort-

gage. to another State and getting that

State to foreclose,' making the individual
assignor the chief beneficiary of the suit,

a co-defendant with the State!

A suit byl South Dakota and by, or for

the benefit of. Charles Salter against

North Carolina is not merely a contro-
versy between two or more States, it is

In addition to that a suit by an individ-
ual against a State, and, so forbidden.

We go further: we contend that this

suit is. in purpose and effect, is sub-
stantially, one solely by individual hold-

ers of the bonds, using the name of the

State of South Dakota, against tho State

of North Carolina.
In New Hampshire vs. Louisiana. 198,

U. S. 76, Chief Justice White said or

page 89:
“No one can look at the pleadings

and testimony in these eases without
being satisfied, beyond all doubt, that
they were in legal effect commenced,

and are now prosecuted, solely by

the owners of the bonds and cou-
pons.”
The same may be said with greater

propriety of the present suit.
Os course the scheme is somewhat

varied, but equally transparent. In the
New Hampshire and New York cases it

was apparently thought that a contro-
versy between two States, justifiable In

this court, could be created by the In-

dividual owner of repudiated State bonds
transferring the legal title to a State for
collection: in this it appears to be
thought that the owners of a large num-
ber of State bonds, supposed to bo se-

cured by a mortgage, can collect their

bonds by assigning to a complainant

State a few’ of the bonds, and having that

State foreclose the mortgage for the
benefit of all; the scheme is, in fact, simi-
lar to the other, the difference being

merely that the bondholders in this hire
State to bring the suit by giving to her
a small number of the bonds —a contin-
gent fee, instead of inducing her to do so
gratuitously.

The result to the State of North Caro-
lina and to the bondholders is the ame
individuals have prosecuted successfully

a suit against a State contrary to our
understanding of the effect of the Now
Hampshire case, which is that, by no
scheme or contrivance, can a suit be
commenced, or prosecuted, which, in
effect, is a suit by Individuals against a
State.

What are tho facts?
Simon Schafer and his brother own and

control practically all of the bonds sued
on, which are clamed to be secured by a
second mortgage upon the stock of the
North Carolina Railroad Company, owned
by the State of North Carolina—they

make several unsuccessful attempts to
secure better terms than those upon

which the State compromised with the
vast majority of the holders of similar
bonds —they employ numerous counsel, of
record and otherwise, they petition the
General Assembly of North Carolina
early In 1901 unsuccessfully—former Sen-
ator Butler, one of their counsel, induces
his friend, former Senator Pettigrew, to
procure the passage of an act of the Leg-

islature of South Dakota for accepting
and collecting donations of bonds, etc.,

this act is said to have l>eon introduced
by Colonel Stewart, who is solicitor of
record for complainant, and Governor
Henrien say, wa probably employed at

the time the donation was made. Go-
vernor Russell, counsel for the Schafers,'
says that the feasability of assigning a
portion of the bonds to some State for
the purpose of suit was discussed, (Rec-
ord, p. 18) and that he understood, or

inferred that the purpose of the act men-
tioned above was to enable the State of
South Dakota to receive a donation of
bonds with a view of bringing suit against
the State of North Carolina, (Record, p

108) the Schafers were reluctant to make
the donation, but did so and sent with
the bonds a letter containing the fol-
lowing sentences:
“Hon. Charles H. Burke.

“Dear Sir: The undersigned, one of
the members of the firm of Schafer Bros.,
has decided, after consultation with the
other holders of the second mortgage

bonds issued by the State of North Caro-

lina, to donate ten of these bonds to the
State of South Dakota. * * *

“Tho bonds are all now about due, be-
sides ,of course, the coupons, whicli
amount to some 170 per cent of the face
of the bonds.

“The holders of these bonds have been
advised that they can not maintain a

suit against the State of North Carolina
on these bonds, but that such a suit can
be maintained by a foreign State or by

one of the United States.”
Simon Schafer, the active manager of

this business and now dead, upon a re-
monstrance by his brother against the
donation, said “it would probably in-
sure to the benefit of the remaining
bonds.” (Record) p. 74.)

On the other hand, Governor Herrien,

record page 36, who seems to have had
little to do with the matter, it being left
to the Attorney General, Pyle, (who is
dead), says that the bonds were banded
to him on September 21st, 1901, nd there
were present Congressman Burke, At-

torney General Pyle, and his associate
counsel, Colonel Stewart and himself,

an dthat he had understood from Mr.
Pyle or Mr. Burke, some weeks before
the donation, that a suit' upon these
bonds might be necessary, and Colonel
Stewart had been employed—that none
of the authorities of South Dakota ever
made any demand upon the authorities of
North Carolina for payment or adjust-
ment, and in explanation of the strange

conduct said he supposed the legal de-
partment would do what was proper, he
left to to th them, and Governor Ayeoek
says the first intimation he had of the
matter was from a notice in the papers
that an application had been made to
this court for leave to file this bill.

These circumstances, mostly drawn
from reluctant witnesses, taken in con-

nection with the allegations of the bill,

and the answer of Charles Salter, we
think, Justify us in saying that there can
be no doubt that the purpose of the as-

signment was to have this suit brought,
and that, although the donation of the
bonds was absolute and unconditional,
the authorities of South Dakota were

aware of this purpose and assented to

it. tocilly perhaps, but they assented.
We do not think anyone can read (lie

pleadings and proofs without seeing

that the Sehafers are the actors, the
moving spirits, the real plaintiffs, and
that the suit is instituted in pursuance

of a scheme invented by the Schafers, or
their counsel, to cellort these bonds by

hiring the State of South Dakota to
bring the suit Instead of merely employ-

ing counsel to do so.

Indeed it is difficult to understand
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tion. unless this should be prevented
by some positive and controlling

command; for it would occur, a

priori, to every mind, that a treas-

ury, not fenced round or shielded by

fixed and established modes and rules

of administration, but which could tv*

subjected to any number or descrip-

tion of demands, asserted and sus-
tained through the undefined and un-

deflnable discretion of the courts,

would constitute a feeble and inade-
quate provision for the great and in-
evitable necessities /of the nation.
The government under such a regime,

or rather, under such an absence of
all rule, would, if practicable at all,

be administered not by the great de-
partments ordained by the constitu-

tion and laws, and guided by the

modes therein prescribed, but by the
uncertain, and perhaps contradicto-
ry action of the courts, in the en-
forcement of their views of private

interests.”
Os course the argument is equally valid

against interference with the State
Treasury; indeed the Constitution rs
North Carolina expressly forbids the
taking of money from the Treasury ex-
cept by legislative warrant.

If it be said that this argument docs
not apply to the present case because
property has been mortgaged which can

be seized by the court, sold, and the
proceeds applied to the payment of the
debt, it is sufficient to say, that, as we
have attempted to show in the Brief, no
particular property has ever been de-
signated, identified or set apart, as cov-
ered by the mortgage, and hence there is

no valid mortgage, and complainant has,

if anything, only an action for debt, and
the argument just made is valid.

But if this Court has jurisdiction to
entertain suits against States to udlcct
debts at all, we contend that it ought

to be confined to cases in which the debt

was due by one State to another upon
contracts, transaction, dealings directly

between the States, and should not be ex-

tended to cases where the obligations

were duo to private individuals, and
which, they being unable to collect, as-
signed to another State for collection,

even though the collecting State was to

be the beneficial owner of the proceeds
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Would You Think It?
Would von think it possible that you

could be disappointed in the face ofa wom-
an whose shapely shoulders, and beauti-
ful hair suggest womanly perfection and
beauty > Such disappointment comes
not seldom when the face turned to you

shows disfigur-

ing blotches and
blemishes. In
general the
cause of these
eruptions is im-
pure blood.

Dr. Pierce’s
Golden Medical
Discovery puri-
fies the blood,
and removes
the corrupt ac-
cumulations
vv hi c h cause
disease. When

why the authorities of South Dakota |
did not communicate with those of

North Carolina unless they were afraid
and would be made and this beautiful

scheme thwarted!
We submit, however, that it is not

necessary for us to show that the State

of South Dakota participated consciously
, n this wicked scheme—it is suffich nt

that she, being a more volunteer, became

tho passive instrument of the bond-
holders in carrying it out.

In Abram vs. Cureton, 74 N. it was
decided that the plaintiff, to whom a

note had been endorsed under a contract

to collect and pay over the proceeds to
tho endorser after retaining compensa-

tion for services, could not recover in

nis own name, because toe was not “the

real party in interest.”
We respectfully insist that is true here

—the State of South Dakota is not the

real party in interest, that the suit was

commenced, and is prosecuted, solely for

the benefit of private individuals who,

in the event of recovery, will be the sole
beneficiaries after deducting the costs of

the suit, including the fee to South Da-

kota.
But whether we are right in this or not

the result of a successful termination
of the suit will certainly be to enable pri-

vate individuals to prosecute a suit
against a State. 1

We do not believe that the prohibi-

tions of the Eleventh Amendment can be
so easily nullified.

But if we should be wrong and the
court decides! that it has jurisdiction in
such cases, we contend:

First. That there is no valid mortgage

to secure complainants' bonds; and
Second. That the bonds having been

disposed of contrary to the provisions of
the enabling statute and complainant, not
being entitled to the rights of a bona fide
holder for value, cannot recover-

So far as the mortgage is concerned, as
we have previously said, the statute un-
loubtcdly contemplated a mortgage to
secure the bond 3, but a reading of the act
will also show that the. Treasurer was
directed to execute a mortgage upon 10
shares of stock to SECURE EACH
BOND—there was not to be a general

mortgage upon the stock to secure all

the bonds —and while the Treasurer in-
lorsed upon each bond the statement that
“10 shares of the stock * * * are here-
by mortgaged” he did not designate or set
apart any particular shares for any par-
ticular bond, and none has yet been so
designated. The mortgage then is void
for uncertainty.

2nd. The complainant is not entitled
to the rights of BONA FIDE holders for
value and cannot recover.

A reading of the charter of the Western
North Carolina Railroad Company, print-

ed in the Record, will show that it was
the purpose of the State in rendering aid

to the road not so much to secure an in-
vestment for idle funds as to secure the
speedy construction of a railroad con-
necting the mountain section with the
eastern seaboard, and hence it was pro-

vided that the bonds should be sold, upon
sealed proposals, at not less than par,
the premiums to be turned into the treas-
ury. The treasurer testifies, substan-
tially, that there were no sealed proposals
received, and the bonds were not sold at
all. but were simply turned over to the
authorities of the railroad company, who
sold them at prices ranging from 23 to
65 per cent, of their par value, thus de-
feating the main, purpose of the statute
in imposing the restrictions.

It seems clear to us that the railroad
company could not have maintained an
action upon these bonds in any court
having jurisdiction, and, granting juris-
diction, complainant cannot unless she is
entitled to the rights of a BONA FIDE
holder for value.
Complainant admits that she receives the

bonds as a donation from Schafer after
their maturity, and as it appears that
they were issued contrary to the provis-

ions of the statute, the burden of proof
is upon her to show that one of her pro

decessors in title was a purchaser for
value.

Stewart v. Lansing 104 U. S. 505.
This burden she has not sustained.
She does not show from whom the

Schafers purchased, nor at what price,

and we think we have a right to pre-
sume that they purchased from the rail-

road company at some 25 per cent, of the
face value. Schafer says he purchased

about thirty years ago, and if so there
were then at least 4 overdue coupons at-
tached to each bond; if It were not so it
was incumbent upon the complainant,
upon whom the burden rests, to show it.

So we have the question whether a pur-
chaser of State bonds with several unpaid

interest coupons attached, and at a small
fraction of the face value, is a BONA
FIDE purchaser for value In due course?

We think not upon the authorities.
Trask v. R. R. Co., 124 U- S. 515, 517.
Finally we insist that, if the court holds

that it has Jurisdiction and that Schafer,

or some antecedent holder, was a BONA
FIDE holder in due course, complainant
ought not to be allowed to recover be-
cause her assignor could not do so, and
she, being a volunteer, cannot occupy a

better position than any of her predeces-
sors in title.

When these bonds were issued they were
not intended to be suable, AND THEY
WERE NOT IN the hands of the as-
signor or complainant, and it is a general

rule of LAW THAT THE TRANS-
FEREE MUST ABIDE THE title and
rights of his transferrer.

There is an exception in favor of sales
in market overt (in England) and under
our recording acts and in favor of pur-
chasers for value without notice of ne-
gotiable securities.

Compainant comes within none of these
exceptions, and so must abide the- rights

of Schafer, unless the rourt is prepared

to extend the list of exceptions.
This we think ought not to be done.
1- To permit these bonds to become

I”Time-Honored ” £

“Sticii"
For a Half Century tho Stieff

Piano has taken tho Prizes over

all others at all North Carolina
Fairs, and throughout the Cmted
States, wherever exhibited.

The '’Sweet-Toned” Stieff is the
only “Alt”Piano sold to the re-

tail trade direct from the Manu-
facturer in North Carolina.

Prompt attention given all mail
orders.

Sole Agents for the Celebrated
Cccilian Piano-Player.

Investigate the Stieff before
buying. Will make Prices and
Terms to suit you.

A Postal Card to us may save

you a Hundred Dollars.

Clias. M. Siieff
Raleigh, N. C, |

A. IV. CHANDLER, §
Factory Representative. g

actionable by assignment is to hold that

the burden of an obligation can be in-
creased by assignment beyond what was

intended to be assumed by the obligor,

for it 1b certain that the State did not
intend, nor did those who took them un-
derstand, that there should bo other

sanction for their collection than tho
plighted faith of the State.

In Tolehum v. Cement Manufacturers.
(1901) 2 K. B. Sll Mr. Justice Matthew

said: “Whenever by reason of change of

business or change or parties, the result
of an assignment would be to Impose upon
one of the contracting parties a greater

liability than ho ever intended to as-
sume, the contract cannot be assigned.”

The case has been reversed, but this
principle was approved- It cannot be said
that the “burden of the obligation” is
not increased, but only a remedy given,

because, both practically and legally, the
remedy is a very essential part of tho
obligation. If to take away a remedy is

to impair the obligation, why should not
giving a remedy where none existed bo
an increase, more properly a creation of

the obligation?

That conferring the quality of suability

upon obligations not originally suable is
an increase of the burden is sustained
by the authority of Chief Justice Jay,

who, towards the end of his opinion in
Chrisholm’s case, said: “That such sua-
bilitymay nevertheless not extend to ail
demands, and to every kind of action;

there may be exceptions. For instance,
I am far from being prepared to say that
an individual may sue a State on bills
of credit issued before the constitution
was established, and which were issued
and received on the faith of the State and
at a time when no idea or expectation of
judicial interposition were entertained or
contemplated.”

Again it seems to be settled that w hen
the sovereign comes into court volun-
tarily and invokes its aid it waives its
exemption and submits to the application

of the same principles by which justico

is administered between individuals.
The only exceptions to this rule being

laches and statutes of limitations.
Notwithstanding the fact that the gov-

ernment, either State or National, is not
barred by the statute of limitations, this
court held In U. S. v. Buford, 3 Peters 12.
that a claim, barred by the statute of
limitations, in the hands of the assignor,
and afterwards assigned to the United
States could not be sued on; and tho
court stated the law to be that “the as-
signment. of a claim to the government

gives it no greater validity than it pos-
sessed in the hands of the assignor." To
the same effect is

U. S. v. N. C. & St. L. R. Co., 118 U,

S. 125.
These authorities seem to us to be di-

rectly in point. A person holding an ob-
I gation of another which is barred by the
statute of limitations, has a valid moral
claim against the person whose obligation
he holds, but it is an imperfect obliga-
tion, that is, there is no remedy for its
enforcement; so, an individual holding an

obligation of a State has perhaps a valid
moral claim against the State, but it is
one of imperfect obligation, because there
is no remedy to enforce it. The two
eases seem to be analogous with reference
to the remedy, and, if a remedy is not
given in the one case by assignment to
another State, we can see no reason why

it should be given in the otner.

Wo respectfully ask that the Dill be

dismissed.

Our State Department has asked the

German government for a statement, of
?ho facts connected with the deportation

from the island of Ruk to tho Island of

Donate, another of ihe Caroline group,

of a number of native students of the

American missionary establishment
there.

S. W. Stone and J. H. Stone, rlaintiffs,
vs. A. E, Stone and others:

By virtue of authority conferred on m*

by order of tho court in the above en-
titled civil action. I will, on Monday, the

20th day of April, 1903, expose for sale,
at 12 o'clock m., in the village of Cary,

N. C., at the store of Stone & Sou, at
public outcry, to the highest bidder for
cash, all the notes, accounts and debt 3
duo said firm of every kind and nature
whatsoever.

K. F. UI’CIIURCII, Receiver.
3-20-1 a w-6 w

NOTICE OF ADMINISTRATION.

Having qualified as administrator ,c.
t. a., of the estate of Ambrose P. Pearce,
deceased, late of Wak” county, N. C.,
this is to notify all persons having claims
against tho estate to present the same
to the undersigned on or before the 13th
day of March. 1904. or this notice will be
plead in bar of their recovery.

L. B. YOUNG.
Administrator, c. t. a.

March 14-03-
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