
ON TO BIRMINGHAM
The Seaboard Sells Six Mil-

lions in Bonds for 1 his
Purpose,

(By tho Associated Press.)

Baltimore, April 25. It developed in

floan« ial circle* today that the Seaboard

Air I-ilne Railway has sold to a syndicate

fC,000,000 of four per cent bonds for th<-

construction of its extension to Birming-

ham, Ala. This syndicate was formerly
the New York banking house of Laden-
burg, Thalrnann & Company. The syndi-

cate formed by this house includes sev-
eral Baltimore capitalists and about otie-

slxtli of the underwriting was taken in
tills elty.

The bonds, which have been sold or.:

a first mortgage on the Birmingham di-
vision, which the new line is called, and
are also a direct obligation of the Sea-
board.

The Rocky Mount Primary.

(Special to News and Observer.)

Rocky Mount, N. C., April 25.—The
municipal primaries were held here yes-
terday from the hours of four until nine

P m. The following nominations were

made which is equivolent to election:
For Mayor, W. L. Thorpe.
Commissioner Ist ward, J. P. Bras-

•w.'.l j»ommils«ioner £>- 1 ward, P- <’

Vestal; commissioner 2d ward, F. M.

Druughuu; comrnissiouer 4th ward, ’l'. T.
Thorne; commissioner sth ward, K. It.
Gay.

There was no contest except in the

fifth ward.
In the fourth ward where the whis-

key men had been disposed at one time
to make a contest, the temperance peo-

ple won out, their candidate receiving

the highest number of votes cast foT
any commissioner.

School Commencement Dates.

(Special to News and Observer.)

Whltsett, N.C.. April 25.—The annual
commencement of Whltsett Institute will
he held May 16th, 17th, 18th. 19th and
20th, 1903. An excellent program has been
prepared. Superintendent of Education
J. Y- Joyner delivers the literary address
on the 20th. On Sunday, the 17th, Rev.
E. E, Gillespie preaches the annual ser-
mon.

Leesville, N. C\, April 25—The High

School commencement will occur here or:
May the 21st and 22nd. Governor Ay-

cock will deliver the annual address on

the latter date.

Knap of Reeds, N. o\, April 25. —The
closing exercises of Knap of Reeds take
place on Wednesday and Thursday, April

29th and 30th.

Supreme Court Digest.

(Reported by Jos. L. Seavvell )

RUSHING v. BIVENS, appellant. From
Union. New trial.
The penalty for usury is incurred only

by receiving usury and nut by merely
charging it.
PASTKKFIELD, appellant v. SAWYER.

From Pasquotank. New trial.
To oust the jurisdiction of a justice of

the peace upon the ground that the ac-
tion involves title to real estate, such
fact must appear by proof iu the case;

and where, in an action begun before a

justice of the peace to recover a deed for
real estate, the judge intimated, upon
allegation in the answer that the deed
was delivered to the defendant as an

escrow* and the couditiou had not been
complied with, that there was no jurisdic-
tion; held error.
STATE v. MARSH, appellant. From

Union. Judgment arrested.
A motion in arrest of judgment for de-

fect in the indictment may be made first
in the Supreme Court.

The absence of the words “forcibly'
and “against her will” iu an indictment
for rape is a fatal defect. The wort]

“forcibly'' may be supplied by “feloni-
ously.” list'd in connection with “againsi
her will," but the word “against hei
will’' are essential.
WILLIAMS, appellant v. Commissioner!

of Iredell. No error.
It Is immaterial if the prayer for re

lief is omitted iu a complaint or if tin
wrong relief is asked, as the court wil
give any relief which the facts allegei
and proved entitle the party to receive.

The purchase tax due by a whiskej
dealer should lie charged upon the tota
price paid bv him to the distiller: and ii
such caso the dealer’s claim that Ik
should be charged only upon the priei
exclusive of the United States Revenue
tax paid by the distiller, was properlj
<1 sallowed.
WRIGHT v. SO. RAILWAY CO., ap

pellant. From Granville. New trial.
The degree of care required of an on

gineer. when he sees a person on a tresth
in front of Ills train, does not wholly ap
ply. under similar circumstances, to ;
section master in charge of a hand car
The section master may act upon tht
presumption that a woman walking on i
trestle in front of his ear is in possessior

of her faculties, and will step from tlu
track to a place of safety, if there is
such place in ,-asy access, to which othei
p rt-oiiri have been known to resort undci
similar circumstances; and he owes hei
uo duty until he has discovered by hei
conduct that she could not or did not
intend to leave the track.

Railroad companies are entitled to the
free use of their property, unrestrained
by individuals, and, except at public
crossings, no one lias the right to use a
ladroad track for private purpose's.
SHU IE v. DICKSON COTTON MILLS

appellant. From Union. Now trial.
Where a contract for sale of brick was

for ‘

two thirds hard and one third soft,

j kiln run" brick, etc., and the defendant
I contended that more than one third de-

; llveretl were Koft brick and a large pro-
! portion of them were almost unburnt and
| worthless, it was error to charge the
| jury tiiat under the contract, if they

should find from the evidence that the
term "kiln-run" meant all the brick be-

tween the casings, that the defendant
was bound to take any pay for all be-

tween the casings, including bats and soft
brick, but the defendant was not bound

to take soft brick that had never been

burned.
The instruction gave to the term

"kiln run” a meaning that destroyed the

other words "two thirds hard and one
third soft.”

DAVIS, receiver, v. LUMBER CO., pe-
titioner. From New Hanover. Peti-

tion allowed and Judgment below af-
firmed.
The bank for which the plaintiff was

afterwards appeared receiver discount! d

drafts for the defendant and placed the

same to tin- credit of defendant’s de-
posit account, the bank being at the

time insolvent and such fact known by its

officers. When the insolvency of the
aank was declared, the defendant sued
in another State to recover the amount

of the drafts sis due for balance on de-
posit to defendant’s credit in the bank,

and garnisheed the drawee who accepted

the drafts.
Held that the defendant had elected

to affirm the discount and was not en-
titled to recover the drafts on the ground

that they had obtained by fraud on the
part of the bank.

The plaintiff receiver was entitled to
'ujoin defendant’s action, in another
State, which interfered in the collection
of the, assets of the bank by the re-
ceiver, and it was no defense that the
plaintiff received had an adequate reme-
day at law.

STATE, appellant, v. ALBERT JONES.
From Wake. No error.
Where husband and wife were residing

on the wife’s land and the wife left her
husband because she had good reason to
believe that he was living in adultery

With a woman on the premises, and the
wife ordered the husband to leave her
land and not to enter thereon again, an
indictment against the husband for en-

tering upon the wife’s land after being

forbidden by her cannot be sustained.
Manning v. Manning, 79 N. C’. 293 ex-
plained and Taylor v. Taylor, 112 N- D.
134, distinguished.

STATE v. PARKER, appellant. From
Durham. New trial.
The proper method of taking advantage

of irregularity in selectiug jurors for a
special venire is by challenge to the ar-

ray or by motion to quash the panel be-
fore the jury are sworn and charged with
the case.

Requirements concerning the drawing
of a jury or of a special venire should be
strictly observed, but a failure to com-
ply therewith will not invalidate the
panel, in the absence of had faith, cor-
ruption. or other adequate cause.

The examination of a prisoner before
the committing magistrate shovdd not be
made under oath (Code Sec. 1145-1149)
and admissions or confessions of a pris-
oner* before the committing magistrate,

made under the compulsion of an oath,
are inadmissible in evidence and should
not be referred to on the trial in the
Superior Court for the purpose of con-
tradicting him-

HAMRICK v. QUARRY CO., appellant.
From Union. Error.
Where, in an action for damages, it

appeared that the plaintiff who was em-
ployed to drill holes in rocks for the
purpose of blasting, had been instructed

(that failure to deliver the message will|
result in mental anguish.

When a person related to the sender
only by affinity is absent from the

sender just after the death of the sender's
| husband ami preceding the funeral, the
'absence being caused by failure to de-
! liver the telegram, the law does not pre-
sume mental anguish. But when in such

icase mental anguish does result from
| failure to deliver the telegram, the fact

may be shown and damages recovered, al-
though no relation by blood existed be-
tween the sender and sendee.

The law does not regard so much the
technical relation between the sender and
sendee as it does the actual relation that
exists and the state of feeling between!
them.

Where a telegraph company undertook
to deliver a telegram outside of its
regular office hours, it was held to have!

1 waived regulations as to office hours,

and cannot, plead them in excuse of its:
failure to deliver the message in time-

WILLEFORD v, BAILEY, appellant.!
From Union. Affirmed.
Objections to depositions must be mffOei

in writing and offered before the trial j
begins, and Irregularities in the taking;
of a deposition are deemed to liave been
waived where the party objecting was
present before the taking of the deposi-
tion and cross-examined witnesses and
took no exception to the regularity of
the commission.

The wrong done In seducing a daughter
is a wrong done to her father. An ac-
tion by a father for the seduction of his
daughter is really for the humiliation and
mental suffering inflicted by the seducer,
and the allegation by the father in such
case of loss of service* and personal in-
jury, i 3 an "outworn fiction.”

Objections to detached portions of a
charge of the court will not be sustained
where the alleged error is cured by the
context. Thus, the charge upon the trial
of an action, for seduction that if the
jury found that the plaintiff’s daughter
was an innocent and virtuous woman and
that the defendant seduced here, and that
the defendant was a man of considerable
wealth, the jury might award punitive
damages and "no verdict they could ren-
der would be excessive,” is unobjection-
able where the judge also charged in the
same connection that "the amount of ex-
emplary damages should be regulated by
all the evidence and circumstances in
the case and should be based on the
character and conduct of the parties to
the action”; that “the law left the whole
question of the amount of damages to

their discretion, but that they should ex-
ercise that discretion intelligently and
not. arbitrarily,” nnd that they should
not "act from prejudice or other im-
proper motive.”

About 11 o'clock at night the judge,
upon being informed that the. jury had
not agreed, went to the jury room and
stated that he had been informed that
they had not agreed; that the term had
been continued for the trial of the case
and that the term of Anson court should
have opened that morning, and if it was
probable that the jury .would agree on a
verdict that night, the judge would not
retire, but otherwise he would retire for
the night and continue the term, but
that he would like to know whether it
was probable that the jury would agree
soon- This was done in the absence of
counsel of plaintiff and defendant; Held
not error, although it would have been
better practice to have sent an officer
to make the inquiry.

STATE v, UTLEY, appellant. From
Cumberland. No error.
The killing with a deadly weapon be-

ing found by the jury the law implies
malice, and unexplained, it is murder in
the second degree-

in such cases it is incumbent on the
prisoner to prove facts which reduce the
crime below murder in the second degree,
not beyond a reasonable doubt,, but to
the satisfaction of the jury. But it is
harmless error to charge the Jury that
such facts must be proved beyond a

reasonable doubt, where the evidence
does not tend to reduce the degree of the
crime.

The prisoner's evidence was to the ef-
fect that on the night of the homicide he
had been drinking and about one hour
before the homicide he had been shooting
his pistol iu the office of a hotel and
just before the homicide, in a good hu-
mor, he showed the night porter che
ball holes in the wall, which lie had
made; he told the porter he was going
to have the deceased, who was night clerk
at the hotel, turned off in the morning;
he went across the room towards
the deceased cursing him, call-
ing him vile names and telling him
that hq intended to turn him off in the
morning, to which the deceased replied I
don’t care if you have me turned off, and
the prisoner pointed at him with the
fingev of his right hand, having his left
in one of his pockets, but without draw-
ing his pistol, and the deceased when the
prisoner was eleven feet from him drew
and aimed, his pistol at him and there-
upon the prisoner drew his pistol and
tired the fatal shot. (This was the pris-

oner's evidence.)
The State offered evidence to show that

the prisoner had one hour before the
killing, asked the deceased to cash a

check for him for five dollars and the
deceased said he could not get to tlic
money (which was locked up in a safe)
and thereupon the prisoner cursed him,
saying, "I will have it," and at the same
lime pulled out his pistol, adding, "I
will nave Mac to fire you in the
morning,” and he then 6hot his pistol
over the deceased’s head, and said imme-
diately thereafter that he had not shot
at him, but over him to scare him; pris-
oner then went up stairs to his room,

where he had some whiskey, and reloaded
his pistol, and asked a companion if he
had not called the deceased a vile name,

and* his companion said to the prisoner,
"Don't get the cartridges. you might
shoot me,” and he answered, "no, I won’t

by the employer not to scrape out a load-
ed hole which had failed to explode (there
being others employed specially for that
purpose) was injured by an explosion re-
sulting from his attempt to drill out a
hole which was loaded but had failed to
explode, there being no fuse in it to shew
that the attempt had been madet to fire
it; it was held error to instruct the jury
that the case depended upon whether the
plaintiff reasonably supposed the hole
was loaded and if he did' not -he could re-

cover. And it was error to refuse the
instuction tiy if the jury found that the
plaintiff undertook to do something which
it was not his duty to do, he assumed
all risk.
CLEGG, Adm'r. v. SO. RAILWAY CO.,

appellant. From Iredell. Error.
It is not imperative that an appeal

should be docketed in the Supreme Court
until tlie term thereof succeeding the

• trial of the cause in the court below;

but where an appeal in a cause tried in
the Superior Court during a term of the
Supreme Court is docketed at that term

I n time fox trial, a continuance cn that
i ground will not be granted.

Presumption of negligence against a
railroad company does not arise upon

1 simple proot of injuries or death caused
i by its train. Upton v. Railroad. 128 N. C.

173.
' Where in an action against a railroad
¦ company for damages for killing the

• plaintiff's intestate in the night time,
the evidence offered to show negligence

. of the defendant was that the intestate
was seen going in the direction of the

. (rack and was afterwards found dead, ly-
. ins beside the track where a dirt road

ran parallel with it. but not at a eross-
i ing. there being bruises from which it

might reasonably be inferred that, he
. was knocked off the track and killed by

i the defendant's engine; that the track
i was straight at that point and oon-

¦ tiuued so for* half a mile or more; that
there was no sign that the intestate had

• been draggl'd or run over by the engine,
¦ and no blood on the cross ties:
• Held that the defendant'3 motion for
• non-suit should have been sustained.

Hord’s case, 129 N. C. 308: McArVer's
Case, 129 N- C. 380: Powell's ease. 125

, | N. C. 373; Fulp’s ease, 120 N. C. 525 and
Cox's case, 123 N. C. 604, cited and dis-
tinguished.

BRIGHT v. W. U. TEL. CO., appellant.

From Alamance. Affirmed.
The fact that a telegram relates to

sickness or death is sufficient notice to
; the company, without disclosing the re-
! lationship between sender and sendee.

Almost Every One of Them Owes His or Her Ripe Old Age to
DUFFY’S PURE MALT WHISKEY, the Elixir of Life. •

The census now being completed, shows that in the Vnited States, witli a population ot 76,000,1*00, there are 1,289 men

and 2.247 women of one hundred years of age or more. The leading nations of Europe have but half as many with nearly
twice the population.

LENGTH OF LIKE INCREASING.
Quite a large number of these old people were recently interviewed and asked as to what they especially attributed

their great age. In nearly every case the answer was hard work, freedom from worry, careful living, fresh air and Duffy's
pure Malt Whiskey taken regularly according to directions. Duffy’s is an absolutely pure, health-giving, life-preserving,
ionic-stimulant, prescribed by all leading physicians and used in prominent hospitals everywhere.

HOW TO LIVE TO BE 200.
Read the Experience of Three Who Have Passed the Century Mark.

JO4 YEARS OLD.
Strong, Healthy and Full of Vigor,

1 hanks to DUFFY’S PURE
MALI WHISKEY.

As Well as 4J Yeat s Ago.
Gentlemen; The benefit I derive from

Duffy’s Pure Malt Whiskey is marvelous.
1 owe iny great age, vigorous constitution
tnd remarkable freedom from disease to
ts daily use for many years. Though 104
/ears of age, I feel as young and hearty as
orty years ago. My appetite is good and
[stilldo all the chores. I cannot say too
nuch in favor of Duffy’s Pure Malt Whis-
cey. It is a blessing to the okl and sick.
The Lord will surely bless the discoverer
if such a great medicine and prolongcr
if life.

RALPH BULLOCK,
Brooklyn, N. Y.

102 YEARS OF AGE.
Mrs. Iluabctli Hunt, ildleand Hearty.

' fepppstew 'W'.%
Mrs. Hunt, who livc-s at 407 Adelphi

st., Brooklyn, says: “My youthfulness
and vigor are due to the use of Duffy’s
Pure Malt Whiskey, my only medicine.’’
Mrs. Huntsaid: “Ibelieve my long life
and vigorous constitution are due to the
use of Duffy’s Pure Malt Whiskey, which
I know has helped me wonderfully. If
ever I take cold or contract a cough, Iuse
Duffy’s Pure Malt Whiskey, and my cough
is quickly cured. Ihave a good appetite
and sleep better than I have for several
years. lam possessed of all my faculties
and use no other medicine but Duffy’s
Pure Malt Whiskey. I shall continue to
use it as long as I live. It is, I think, the
greatest blessing in the world for the old
as well as the young.”

MARRIED At 104.
Mr. Townsend Miller, of Jamaica,

J.. I.* who has just celebrated his
104th birthday and married his third
wife, soys he is as vigorous and
strong as when twenty-five years of
age, thanks to Duffy’s Pure Malt
Whiskey.

On May 23, 1202, Mr. Miller wrote:
“Though I am now past 104 years ofage,
I ntr. today as strong and healthy as Iwas
00 years ago and still able to do a good
day’s work. 1 attribute my health, vigor
and great age to the constant use of a litr
tie Duffys Pure Malt Whiskey daily for
many years. Ithas kept me free from dis-
ease and prolonged my life 25 years.

1 Hiffy’s is the greatest medicine in the
world, a godsend to oldTpeople, and I
will never be without it. Yours truly.”

DUFFY’S PURE MALT WHISKEY
lids digestion, stimulates and enriches the blood, invigorates fi-.< brain, builds nerve tissue, t mcr, up the heart, fortifies

the system against all disease germs and prolongs life. /

Ifyou wish to keep young, strong and
vigorous and have on your cheek the glow
of perfect health, take DUF FY’S PURE
MALT WHISKEY regularly, a tea-
spoonful in a half glass of water or milk,
.hree times a day, and take no other rnedi-
:ine. It is dangerous to fill your system
with,drugs; they poison the system and de-
oress the heart (Quinine depresses the
leart), while DUFFY’S PURE MALT
WHISKEY tones and strengthens the
leart action and purifies the cub.c r; stem,

it contains no fusel oil.
DUFFY’S PURE MALT WHISKEY

has stood severe tests for fifty years and
lias always been found absolutely pure
and to contain great medicinal properties.

Caution—Witeo y&a aslc for Duffy’s
Litre HaL Whiskey be sure you get
the genuine. Unscrupulous persons,
mindful of the excellence of this prep-
alien, are decking continually to put
up an the market, for profit only, and
•wifi try to sell you, cheap imitations
end co-caiied malt whisiey substi-
tutes, v/hicli, far from relieving the
sick, ere positively harmful. Demand
“Duffy’s ’’and be sure to get it. It is
the only absolutely pure malt whiskey
which contains medicinal, health-
giving qualities. Look for the trade*
mark,“The Old Chemist,” on the label.

The genuine is sold at all druggists and grocers, or direct, SI.OO a bottle.
A valuable medical booklet containing symptoms and treatment of each disease and many testimonials will be sent

free to any reader of this paper who will write Duffy Malt Whiskey Co., KochesU r, N. Y.

shoot you." The prisoner said he was
going down stairs and if any one said
anything to him he was going to fill the

office full of halls, and seemed to be
angry with the deceased. The deceased
immediately after the first shooting ac-

companied two guests to their rooms, and
while he was up stairs the prisoner shot

a number of balls in the wall. Deceased
attempted to borrow a pistol from the
guests, and said, “I will go down stairs
and see if I can’t quiet those, boys ', and
soon thereafter the deceased went out af-

ter a policeman who came back with him,
and the policeman had a conversation

with the prisoner and advised him to go

to bed which the prisoner promised to

do; that about one hour elapsed between
the first and second shooting, and in
this interval the prisoner in the absence
of the deceased abused him and called
him a vile name; and after the shooting

he said to the policeman "that was a
damned good shot with my left hand."

Held that the language used by the
prisoner to the deceased when advancing

upon him, to-wit, ‘‘l am going to have
you turned off in the morning," was not
explanatory of his intention, and did not
show that his purpose was not to kill
the deceased.

The declaration of the prisoner after
firing the first shot “that he shot to
scare" the deceased, was not evidence
that lie did not intend to kill him, and
was not evidence in mitigation or as to
the intention of the prisoner to kill the
deceased-

Fourteen veniremen were stood aside
by the State. When all ,the veniremen
had been exhausted, the prisonr’s coun-
sel moved that the jurors who had been
stood aside should be called in the order
in which they had been stood aside. The
court refused the motion and ordered the
names to be returned to the hat and
drawn again; held no error, as it could

not possibly injure the prisoner.

It was competent for the State to
prove that soon after the killing, the
prisoner said to the offleqj’, “that was a

damned good shot with my left hand," as

it showed that the prisoner killed the
deceased and knew what he was doing
at the time.

It was competent for the State to show
that the prisoner “spoke as if he was
insulted,” when in his room he asked if
he had not called the deceased a vile
name.

The most troublesome factors in rail-
ing children are Coughs, Coldi, Croup j
and Whooping Cough. Anways CTOup t
Syrup is the only safe and certain cure
for these ills. Try It and help baby to
pull through the spring months. 26
pents at Hicks’.

SMOKE “Da Josephine" and “Young!
Fritz."
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EAR THE PENN MUTDAL LIFE

_

wrote in North Carolina considerably

Over $300,000.00 more
W Wi, INSURANCE THAN ANY OTHER

COMPANY DOING BUSINESS IN THE
M IptLaMa » STATE, ACCORDING TO SWORN RE-

PORTS TO THE INSURANCE COMMIS-

THIS WAS A PROOF OF GOOD JUDfI-
WENT ON THE FART OF THE AGENTS
AND the insured.

For Liberal Agency Contracts write to

R B. RANEY, Gen’l Agent,
Raleigh, N. C.

The Germania
| Life Insurance Company
/j! *

OF NEW YORK

ft j CORNELIUS D OREM US, President

rya * ASSETS, January Ist, 1903, $30,695,580.90

SURPLUS, New York State Standard, -
- 4,319,875.44

/ Payments to Policy holders since organiza-

L ;W J ! t tion, *
- 50,641,388.60

The GERMANIA is the only American
5 Company which for over thirty years has been
NSgSs&gjgß \ able to comply, and has complied with all the

i \ rigid requirements of the Prussian Government.

y
v Hw The GERMANIA offers the most approved

Myj plans of insurance, whether the object desired
vjMHi bean investment, protection to the family or
Wf dependents in case of the death of the insured,
yji m Ml or special provision for an individual beneficiary.

Agents who wish to offer to their clients
nil that is best in Life Insurance willdo well to

apply to the Company or to any of its Managers.

HUBERT CILLIS MAX A. WESENDOMCK
Vice-President ™ Vice-President

JOHN FUHRER CARL HEYE
Actuary Secretary

For the Most Attractive Agent’s Contracts, address

Robert B. Hall, Manager, Raleigh, N. C.
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