
HE MUST FIGHT
IN STATE COURTS

Judge Simonton Won’t Grant
Injunction Against Page.

NOT FEDERALCOURT CASE

Ihe Judge Holds Income Tax on Unittd Slates
Officials is Unconstitutional, but This Ac-

tion Cannot be Brought in United
States Court.

The opinion of Judge Simonton in the
case of Judge Thomas R. Purnell’s in-

come tax was recorded yesterday in the

office of the clerk of the Federal court
here.

Judge Purnell asked for an Injunction
restraining Sheriff Page from collecting

the State income tax on his salary as a
United States Judge. This Judge Simon-
ton does not grant.

The full text of the opinion is as fol-

lows:

United States of America —Eastern Dis-
triet of North Carolina —In the Circuit
Court, in Equity -Thomas R. Purnell
vs. Malcolm W. Page, Sheriff.

.This is a bill filed by the Honorable
Thomas It. Purnell, district Judge of the
United Stab for the eastern district of
North Carolina in behalf of himself and
all other Federal office holders in that
State, against the sheriff of Wake coun-
ty, of that State, praying an injunction.
The North Carolina Corporation or Tax
Commission under an act of the Legisla-
ture of that State imposing a tax on In-
comes, ha,| assessed a tax on the salary

of Judge Purnell as district judge in the
sum of one per cent on said salary, the
whole tax assessed being SBO. Upon his
failure to pay this tax execution was is-
sued aKd placed in the hands of said
sheriff of said county, the sheriff proceed-
ing under said execution has levied upon
the property of Judge Purnell, amounting
in value to several hundred dollars, to

enforce the payment of the tax. Besides
which the lien of the execution clouds
the title of realty worth over $5,000.
The bill is fixed to restrain the sheriff
upon the ground that said tax is wholly

unconstitutional and void. The illegality
of the.tax is not the sole ground upon
which the injunction is sought. Various
equitable considerations are also stated,

which must be passed upon and thus the
jurisdiction of the court is sustained.
Mjlpwaukee vs. Kooffler, 116 U. S. 210.
Dows vs. Chicago 11 Wall 108. Gulf vs.
R. D. Co. vs. Hewes 183 U. S. 08

Judge Ihirnell is an officer of the
United States, his court, his office and
himself are among the means created by

acts of Congress within the provisions

of the donstjjuttion to caryy the
powers vested in the general government.

The States have no power by taxation
or otherwise to retard, impede, burden
or in any manner cor.trol the operation

of such laws as officers created under
them. (Von Bercklin vs. Tennessee, lli
U. S. 155. McCullough vs. Maryland, •! ;
Wheat 316. Osborn vs. The Bank. 9
Wheat 738. Providence Bank vs. Bil-
lings, 4 Pet. 514. Weston vs. City Coun-
cil 1 and Pet, 419. Banks vs. Mayor, 7 !

Wall, 16.) The same lltlgatiou exists as
to the taking power of the United States
“as the States can not tax the powers,
operations or the property of the United
State, or the means which they iinploy j
to carry their powers into execution, so
it has been held that the United States !
have no power under the constitution to
tax the instrumentalities nor the prop-
erty of a State." (Pollock vs. Farmers’ j
Loan and Trust Co., 157, U. S. 584.) The I
precise point involved in this case was ;
decided by tlie Supreme court of the ;
United States in Dobbins vs. Commis-
sioners, 16 Pet. 435. In that case the I
commissioners of Erl? county. Pa., under- |
took to tax the salary of a captain of a I
United States cutter under an act pre- j
scribing a tax to be paid by all taxable
persons and on all offices and positions
elaborate opinion the Supreme court re-
versed the judgment of the Supreme court

of Pennsylvania, which had sustained the
tax. Among other things the court says

that, the act of Congress fixed the
p< asatiou of this officer who was one of
the means established by Congress to

carry out its constitutional powers. Tic
State by taxing tiiis compensation di-
minished the recompense which Congress

had determined the offteor must have.
In this the act of the State conflicted
with the law of Congress made in pur-
suance with the constitution, the supreme

law of the land. Judge Purnell has his j
salary secured to him under the Consti-
tution from any diminution so long a;

he remains in the office. (Article 3. sec-

tion 1.) A fostosl no state by any ae<
can diminish his compensation. (Com-

monwealth vs. Main, 5 Watts l. S. 403.)

And so applying the same principle, the
Supreme court, in Collector vs. Day, 11

Wall. 113. held that it Is not competent

for Congress under the Constitution of
the United States to impose a tax upon

the salary of a judicial officer of a state.

it is earnestly contended that the in-

come only of Judge Purnell has been as-

sessed. But in estibating his income his
salary is included. So ; t is a direct tax

on his salary. If on its receipt he had in-
vested in any real or personal property,

such property could be taxed. But as-
sessing his t salary as it comes into his
hands as salary is a direct tax on the sal-
ary and a reduction thereof pro tanto.

Whilst, however, there can be no doubt
that this attempt to tax the salary of the |
complainant is involved, aud contrary to j
the constitution and law of the I'nited,
States, there is an objection to this bill
of a character so formidable that it is
doubtful if it can be entertained in this 1
court- This objection is to the jurisdic- j
tion of the court, and it is an objection of
which the court must take notice before!
it can adjudicate the' Morris vs. i
Gilmer, 129 U. S., 315; Shreveport vs. j
Cole, 129 U. S„ 36. This objection is tl/t
the amount in controversy is not within
the jurisdiction of the court.

The act of 1887. corrected in 1888, de-
clares: “That the circuit courts of the
United States shall have original cogni-
tion, concurrent with the courts of the
several States, of all suits of a civil na-;
ture at common law or in equity where
the matter In dispute exceeds, exclusive!
of interest and costs, the sum or value oft

82,000, and arising under the constitution

land laws of the United States or treaties

I made, or which shall be made, under their
authority." This provision was discussed

|in United Slates vs. Sayward, 16 U. S.,
193. The court there held that the circuit
court cannot, under the statute, take orig-

j inal cognizance of a case arising under
the constitution or laws of the United

i States unless the sum or value of th
j matter in dispute, exclusive of interest
and costs. exceeds $2,000-

| ft is true that in that the only ques>-
I tiou involved did the limitations apply

Jto it by the United States and it was

held It did not apply. But the con-
clusion reached was sustained by a
comparison of the phraseology used

, when suits by the United States were
| provided for and the omission to re-

j state these words which had been used
;in the other subdivisions prescribing
the jurisdiction of the circuit courts.

! The point, however, was explicitly de-
j tided in Fishback vs. Western Union
Tel. Co., 161 U. S., 99. And it was
again affirmed in Holt vs. The Indiana
Ml'g. Co., 176 U. S., 72-3. “The diffi-
culty,’’ says the court, "is that the
pecuniary limitation of over two thou-
sand dollars applied and the taxes in
question did not make that amount. And
the effect on future taxation of a de-
cision that the particular taxation is in-
valid cannot be availed of to add to the
sum or value of the matter in dispute.”
This case quotes as authority for this
New England Mortgage Co. vs. Gay, 145 j
U. S., 123; Clay Center vs. Farmers' I
Loan and Trust Co. 145 U. S., 224; Citi-
zens’ Bank vs". Cannon, 164 U- S., 319; j
Walter vs. N. E. R. R. Co., 147 U. S., !
370; Carne Vs. Russ, 152 U. S., 250- And •
this conclusion was maintained notwith-
standing the fact that under the opera-
tion of the act of March 3d, 1891, there
is no pecuniary limitation on appeals di-
rectly from the circuit court to the Su-
preme Court under the Faguate Habana,
175 U. S., 667. Evidently this means
when the jurisdiction of the circuit court

is in question the act of 1887-8 is still
unrepealed and fixes the law. The amount
of the taxes in this case is SBO, and
from this case if would appear that this
is the amount in controversy. It is
charged that a cloud has been created
on the title of property largely exceeding
this amount and perhaps greater in value
than $2,000, but this will not affect the
question. In Ross vs. Prentiss, 3
Howd., 772, the court says “the motion
to dismiss the appeal is resisted by the
appellant, who insists that the jurisdic-
tion depends on the value of the property
upon which the execution has been laid
and the amount of appellant's interest
in it. And as the property is worth
much more than the sum required to
give jurisdiction he has a right to appeal
to this court from the circuit court be-
cause he may lose the whole benefit of
his property by a forced sale "

We think otherwise. The only amount
ir. controversy is the amount claimed
in the execution. The question is
whether the property in question is lia-
ble to be charged with it or not. The
jurisdiction does not depend upon any
contingent loss or damage which one

of the parties may sustaine by a de-
cision against him, but upon the amount
in dispute between them, and as that
amount m this case is below $2,000 the
appeal must be dismissed.

With a clear conviction that the ac-
tion of the sheriff in this matter is en-
tirely invalid. I have reached reluc-
tantly the conclusion that the* court is
without jurisdiction to offer the relief
asked. The bill must therefore be dis-
missed, but without prejudice to the
right of the complainant to seek his
remedy in any other tribunal. Noth-
ing is now decided except that the case
does not come within the limited juris-
diction of this court.

(Signed) CHAS. H. SIMONTON,
Circuit Judge.

28th April, 1902.

Dewey Goes to Washington.

(By the Associated Press )

Newport News, Va., May I.—After in-
specting the torpedo boat flotilla in
Hampton Roads this morning Admiral
Dewey, on the yacht Mayflower, pro-
ceeded to Washington at noon.

The battleships Illinois and Massachu-
S(tts steamed across the roads to Nor-
folk.

“Dewey Day" was observed by the war-
ships in Hampton Roads, each firing a
salute in honor of the Admiral

Brokers in a Walking Watch.

(By the Associated Press.)

London, May 1—Eighty-seven of the j
London Stock Exchange started at 6:30
o'clock this morning from Westminster,

Bridge on a May Day walk to the Brigh-

ton Aquarium, a distance of 52U miles, j
Great interest had been excited in this
contest, for which the competiting mem-
bers had been training for weeks. Hand-
some prizes were offered to the competi-
tor's and considerable sums of money
were wagered on the result. Before live

miles had been covered one-third of the
men had a woe begone appearance and
their numbers had been reduced nearly
one-half by the time they passed Red
Hill, twenty miles from the start.

E. F. Broad won, arriving at Brighton

: at 4:05 p. m.

FOUR BLOCKS BURRED

ifradically all the Business Houses of West

Point Destroyed

(By the Associated Press.)

West Point, Va.. May I.—A fire of un-
known origin which started shortly after
one o’clock this morning burned over four
blocks and destroyed practically all the
business houses. Among the buildings

burned are the Express Office, the Post-
office, the Pemberton House.

The structures were mostly wooden.
About thirty families arc homeless. The
loss is roughly estimated at about $125,-
000, insurance about one-third of that

: amount. The people fought the fire with
I buckets until the arrival of an engine

from Richmond, when the llames were
gotten under control.

Among the Railroads.

We learn from a reliable source that
the proposed trolley line from Durham to
Chapel Hill is not exactly dead. The
promoters of this talked of enterprise
are becoming enthused over the matter
once more and we believe when the
weather opens up more favorable that
something will be done in the way of
constructing the line. —Chapel Hill News.

A special from Chattanooga says:
“The Seaboard Air Line and the Chat-

tanooga Southern Raiiway have complet-
ed negotiations by which the Seaboard
will operate freight and passenger trains
into Chattanooga. It is generally known
that the Seaboard is building from Bir-
mingham to Pell City, Ala., a distance of
about thirtyl miles, and from Atlanta to
Cedartown. Ca., a distance of fifty miles.
With the East and West road, recently
acquired of them, running between Pell
City and Cedartown, they now* have a
through line to Birmingham and will be
operating passenger trains over it by Jan-
uary 1, 1904.

"The East and West crosses the State
of Alabama oqly fourteen miles below
Gadsden. To Gadsden the Chattanooga
Southern has! a line almost, free from
grades and running as direct as any air
line in the South.

“The • new contract provides that the
Chattanooga Southern construct the nec-
essary fourteen miles of road South from
Gadsden, joining the East and West road
at a small station called Duke. Trains
will then be operated through to Birming-
ham and Atlanta from Chattanooga and
connections will be made direct with all
other points of the Seaboard system.”

Industrial News.

The Roanoke News notes the fact that
the two banks of Weldon have on de-
posit over four hundred thousand dollars.
The town is surrounded wth banks, al!
of which seem to be doing a good busi-
ness. This indicates that this section of
the State is prosperous.—Roanoke News.

It is said that a new and vary rich
vein of iron ore has been discovered at
Ore Hill, in this county, and preparations
are being made to work this mine on an

extensive scale. The ore will be carried
to the furnace at Greensboro.—Chatham
Record.

It is reported here and generally ac-
cepted as a fact that four engineers ia
the employ of the Southern on the main
line have resigned since the tragic death
of Engineer Charles Kinney last week.
It is said by some that a large hum-
fcer of railroaders will throw up their
positions unless greater precaution is
taken by the Southern to insure their
safety.—Salisbury Sun.

STATE NEWS.

Mr. Henry M. London, the popular and
well finished son of Mr. Henry A. Lon-
don recently licensed to practice law, is
the! Democratic nominee for mayor of
Pittsboro.

The new bank to be opened at Whit-
akers has chosen the following directors:
J. D. Dawes, J. H. Exum, Jr , Dr. J. E.
Braswell, G. M. Tucker, W. H. Bond. J
O. Hearne, F. H. Cutchin, J. C. Moore
and O. L. Pittman.

Smoke “La Josephine” sc. Cigars.

Some people praise themselves by blam-
ing others.

For Croup use CHENEY’S
EXPECTORANT.

Peabody Fund Disbursements.
The following "disbursements from the

Peabody Fund were made yesterday
through the State Superintendent of
Public Instruction:

Mount Olive Graded School, $75.00.

Selma Graded School, SIOO.
Asheboro Graded School. $50.00.

Guilford College Rural Graded School,

: $75.00.

Oxford Graded School, SIOO.
, Enfield Graded School, SIOO.

Elizabeth City Normal School, to be
used for Summer School for colored
teachers, $75.00.

Fayetteville Normal School, for same
purpose, $150.00.

Prices Mill Wesley Chapel Graded
School, SIOO.

Sanford Graded School, SIOO.
Pilot Mountain Graded School, $50.00.
ltoxboro Graded School, SIOO.
Wilson’s Mills, $50.00.
East Lake Township, Dare county,

$25.00.
Croatan Township, $50.00.
East Bend, Yadkin county, $25.00.

A New Outing Club.
The Ed. Barbee Fish and Hunt Club,

of Raleigh, has been organized for sum-

mer and winter outings. The club mem-
bership will be limited to twenty-five and
will control an eight hundred acre fish
and game preserve located in Harnett
county on the Cape Fear and Northern
Railroad, one and a half hours ride from
Raleigh. ThDe fish pon ( j is on the head
waters of Black river, the rural home of
the finey tribe, and will contain one hun-
dred and fifty acres, the remaining acre
cf land will be held as a game, preserve
for the benefit of the members of the
club, who find pleasure in gunning for
quail squirrels, rabbits and other game.
The dam across the river is to be imme-
diately remodeled and the pond, which
already abounds with many varieties of
native fish will be restocked. A club
house will be built and such other con-
veniences added as are necessary to
make the place comfortable and attrac-
tive.

The club contains twenty-five of the
prominent business men of Raleigh, and
Mr. Barbee and his friends are enthu-
siastic over the prospects of great catches
of fish and bagging of game in the near
future.

Bed Men Cleared $1,025.

The last meeting of the Red Men's
Bazaar Committee was called by Chair-
man Dughi yesterday afternoon at five
o'clock in Col. John W. Hinsdale’s office.
The report of the treasurer showed that
the bazaar, held here, had cleared iw the
orphanage $1,025, a handsome sum.-This
report will be forwarded to the meeting

cf the Grand Council of the State, to he
held at Washington, N. C., the fourth of
this month.

Internal Revenue for April,
Internal Revenue collections for April

in this district were as follows:
Lists /...$ 1.731.99
Spirit Stamps .. 17,165.83

Cigar Stamps 9,823.59
Snuff Stamps 300.00
Tobacco Stamps 121,747.85
Special Tax 168.75
Documentary Stamps , 5.00

Total $150,943.01

AN EDITOR WILL GET ALONG.

An editor in a distant! town who is
about to pull up and leave for lack of
support sarcastically remarks in parting

that editors don’t need money. ‘‘Don’t
worry about the editor,” he says, “he has
a charter from the State to act as door-
mat for the 'community. He’ll get the
paper out some way, can stand up for
you when you run for office, and lie
about your pigeontoed daughter’s tackey
wedding, and blow about your big footed

sons when they get a sl2 a week job,

and weep over your shriveled soul when
it is reelased from your gasping body,

and smile as your giddy wife’s second
marriage. He'll get along. The Lord
only knows how—but the editor will get

there somehow.”

A new coach has been put on the Pitts-
boro railroad in place of the old one that
has been used several years.

'¦

KOSTETTER’S
STOMACH BITTERS
Is entitled to the highest praise as a
family medicine if you judge it by its
merit and record of cures during the
past fifty years. No other remedy can
take its place because it is the best that
science can produce as a cure for Belch-
ing, Heartburn, Indigestion, Biliousness,
Dyspepsia, Insomnia, and Nervousness.
It is also an excellent tonic and blood
purifier. Don’t fail to try it. It has
never been known to fail.

I JLJIf _ GUI’

«¥o# sff nr—Poor Washing a
vUaiUy Powders

cost fv trifle less, but tvII you stvve in tv

year wouldn’t ptvy for the harm done in
one wash. Some powders, if given you,
would be too expensive. There’s more
serving with PEARLINE than with any
other washing medium. FEARLINE is
absolutely safe. 673

Best by Every Test J
aKESSSCa 1111 I

IBudds Sarsparilla
Cordial

Spring Medicine. Not Alcoholic.
75 cents per bottle. Ask your

Druggist, or write to

KING DRUG COMPANY
Wholesale Druggists
GH, NORTH CAROLINA |
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VOL. 131st REPORTS
OH SALE, $1.50, 0r,51.80

POSTPAID

NEW FICTION
f

“Lovey Mary,” By Author Mrs. Wiggs of
the Cabbage Patch. SI,OO Post Paid.

Lady Rose Daughter, $1.50 Postpaid.
ILLUSTRATED BY CHRISTY.

Princess of Glendale, By Miss Pettus of
Alabama.

FOR SALE BY

ALFRED WILLIAMS& CO.,
Raleigh, N. G.
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I SYDNOR & HUNDLEY !
Leaders in FURNITURE !

| Quality '&

With a stock of Furniture aggregating many scores of thousand* of T
ip dollars, a greater part of which consists of the finest goods manufac- X
»> tured, we are the peers of any establishment in New York City. ?
X Goods bought there are mad e by the very same factories we buy of, T

the only difference being, that you save from 10 to la per cent by X
? buying of us. TRY THE CAP ON. ?

I Sydnor & Hundley, Richmond, Va. *

SEED PEAS.—CO BUSHELS CLAY”
Peas, 75 bushels Japan or Soja Beans

and a few Red Ripper and Black for

sale at 80c. and SI.OO bushel lots—-
f. o. b., Washington, N. C. W. P.
Baugham. 28-6 t j

WANTED—AT ONCE AN EXPERl-
enced Life Insurance Special Agent for

North Carolina by an old lino compa-

ny. Straight salary paid to the right

man without any strings. Address
Manager, P. O. Box 553, Raleigh, N. C.

—— SWELL dressers wear our

C LOTHING
Fit Excellent Make Excellent Prices Low

Our New Models for Springs are a rev- jr'"* © f •

elation to the buyers of 1H 81jP fH 1 |1 1
Fashionable Apparel ”

Embodying all the stylish features de- QnlanHiH
sired by fashion. We unhesitatingly say opiGnUIU
that our stock for this season ia the

_
.

most thorough, up-to-date line that you Spring 3pSCim©FlS
will find anywhere, and an inspection of
our exhibit and a “try on” of our gar-
meats will convince you aud substantiate You will always find the New and Nob-

our assertion. by things in this Department. Come in.

Cross & Linehan Co.
Up-to»Date Clothiers and Furnishers

THB NEWS AND OBBEKVKB. SATURDAY HORNING. MAY 2.1908.
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