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THE HAYWOOD CASE
Speeches by Counsel for De-

fense and Prosecution
in Famous Case.

[Below we print the speeches of all ex
eept two of the lawyers in the famous
Haywood case, as furnished us by the
lawyers. We regret that we were unable
to obtain from them the speeches of
either Capt. W. H. Day for the defense,
or of Solicitor Walter E. Daniel for the

piosccution.—Editor.]

MR. POU’S SPEECH.

If your Honors please when this hearing
begun the finding of the grand jury raised
a presumption which the defendant was
compelled to meet because that finding of

the grand jury embraces a count charging

a capital felony. Under that indictment
there might have been three different
grades of crime and there might be a ver-

dict that there had been no crime. The
prisoner had to overcome the presumption
that there was a charge pending against

him of capital felony. We have introduced
evidence and the State has introduced evi-
dence in reply and upon the introduction
of that evidence the presumption has pass-
ed away, or perhaps more accurately has
been offset by the presumption of inno-
cence. After evidence is introduced a bill
of indictment ceases to raise a presump-
tion and on the contrary the presumption

of innocence which the law throws around
every citizen takes its place. So upon

this hearing before your Honors the de-

fendant stands charged with crime. He

is surrounded by the presumption of in-
nocence and the evidence is before the
court and the question to be evolved from

that evidence is whether this case is one
which admits of bail.

What is a bailable case if your Honors
please? Every case is bailable as a mat

ter of right, unless the charge is a capital
felony, and every case is bailable where

the charge is a capital felony unless it is

clear and evident from the proofs, o'* the
presumption is great that the defendant is
guilty of a capital felony. Under the
State vs. Herndon there can be no dis-
pute as to that being the law. Every

charge of the State is bailable except a
capital charge per se. Every case is bail-
able unless it appears strongly from tne
evidence, or the presumption is great that

the defendant is guilty of the capital
felony.

Now, we have heard evidence since last
Thursday. We have put on but a moW.y
of our evidence. Not the half of it, and

yet we feel confident ifyour Honors please,
that we are not only entitled to bail but
that we have gone well nigh toward
achieving an acquittal. But returning to

the question before this court which is
one of bail. The prisoner is entitled to
bail as a matter of course unless this
evidence show clearly and strongly that he
is guilty of a capital felony. A capital
felony can only be under the circum-
stance- of this case, if the act was mur-

der and was committed deliberately and
with premeditation. I say surrounding
this case because the words used iu the

statute “poison, lying in wait, etc.,’’ have

no applications. So these are conditions
that can have no application in this case.
Murder in the first degree exists only when
a homicide is committed with premedita-
tion and iu addition has all the other ele-
ments of murder. Deliberation and pre-

meditation are both negatived by the evi-
dence. The burden is upon the prosecu-

tion; they have assumed the burden by
endeavoring to make out a case. They

felt called upon to put on evidence. They

put it on. And yet where is there a

rcintilla of evidence that he did the shoot-
ing with premeditation or deliberation? Os
all the hundreds of witnesses put upon

the stand only one testified as to anything
about deliberation, and that is the negio

from Apex; and his testimony is so pre-

posterous that I will not take up your

time arguing it. Suffice it to say that if
he has told the truth nobody else in this
case has; and Mr. Royster. Mr. Russ end

Mr. Glenn are greatly mistaken when
they say just a few moments elapsed from
the time Mr. Haywood left the court
house till the shot was fired. Now t akc *

most strongly against the defendant.
Where is anything to prove deliberation
and premeditation. Take Mr. Simpson; he

is the piece de resistance of the State; he

is their bright shining star with Mr.
Gwaltney. Upon his testimony they found

their case. What is this testimony? It

varies according to the day of the week

and according to whatever presence he

may be in. At the boarding house it was

one thing; at the clerk's office it was
another thing, and upon the witness stand
it was still another thing. And upon the

train coming from Ridgeway talking with
I)r. Whitaker it was still another thing.

J But where is the evidence in this testi
mony; taking it at the very utmost against

us that indicates deliberation or premedi-

tation? I think on the contrary that his

evidence is not at all inconsistent with
our theory. I shall not indulge in any

words of vituperation; I dislike the spec-

tacle of any man having such things

proved against him as Mr. Simpson has.

It is a sad thing that such men sometimes

break into the Legislature. What is tuo
whole bulk of the testimony? It Mr.
Gwaltney saw what he says he saw' he

must have seen through the projection
of tl»o Wake county court hou.se
through the bri<-k wall, and then after

seeing through the wall lie saw' something
which did not exist. He says he looked
through, saw Mr. Haywood, with the pis

tol in his hand and saw Mr. Haywood puf-
fing a cigar. He looked through this
building where it is impossible for a man’s
eyes to look and then saw something which
did not exist. To account for Mr. Gwalt-
no/s statement we would have to believe
that his eyes are equipped with Reont-
gem rays* and lie was indulging in a pipe
dream. Anything else would make me say
something about that man which would
sound harsh. We have his statement,
made t he next day, and the next day, and
he said ne saw nothing, but Mr. Skinner
filling. Now he says lie saw more and
said he saw things which he then said he
had not seen. We have Gwaltney swear-
ing that he saw what did not exist, and
seeing it where he could not have seen
it, had it existed, and we have him now
denying his statement to Jones and Hin-
ton.

I call your attention to the inconsist-
encies in the State’s testimony. Owa’t-
ney says he saw the shots fired and Mr.
Haywood was standing upon what we

call the parapet and Mr. Rose says if he,

Haywood, was standing upon the parapet

—a man’s line of vision, standing wheie
Gwaltney said he did, would have been

fourteen feet ten inches away lrom Hay-

wood to his east, out ot Gwaltney s sight

fully ten feet. They are both ¦witnesses
for the State, and yet that is their testi-
mony. Their contention all the time has

been that Mr. Skinner left the post office

at the middle door and went immediately

across the street; and that Mr. Haywood

shot him on this side. If you will reflect
a moment you will see that that w'ould

have thrown his right side and back in
line with the trijectory of a pistol held
anywhere on the southern steps of the
Federal court rooms. Was he shot there?
Not at all. There were rumors that wont
everywhere. “Shot in the back!” But
when the evidence is produced he is shot
left-handed in the left side and instead of

retreating as he would have been doing to
have been shot in the back, the position
Dr. Knox said the ball entered and ranged

down one inch and back two inches. Now'
if your Honors please, will boar with me
I will call your attention to the fact that
except according to the theory of the de-

fendant there is no way of accounting for
Mr. Skinner's being anywhere near the
southern steps of the post office. Yet at
,o ast a dozen witnesses for the State put
<iim there. If he had not come dow'n the
sidewalk meeting Mr. Ernest Hayw'ood
and if he did not have an altercation with
him pray tell me what he was doing down
at the southern steps of the post office 7

Their statement and theory is that he
came out of the middle steps thirty or
forty feet away and going northeast to-
ward the drug store. Hut we are now
told that he was at or near the southern
steps and going southeast toward Denton's
or the Yarborough. I call your attention
to the statement of John Stevens, a wit-
ness for the State. He heard shots end

looked around and saw Mr. Skinner leav-
ing the sidewalk at the lower steps of the
post office, the southern steps. Mr. Willis
Briggs said lie heard the shot and turned
around am* saw Mr. Skinner on the side-
walk at the lower end, near the southern
entrance. What was he doing there? Ac-
cording to the theory of the prosecution he
was never at the lower steps. Now that
is the kind of testimony that the State
has introduced. I am not going to dwell
upon the evidence of the State. There is
not a single witness, if your Honors
please that during this hear-

ing has placed Mr. Skinner
where he could have received a

wound where he did receive it, if he went
into the street from the middle steps of
the post office; not one. Do you remem-
ber the testimony of Mr. Austin? He put
him at the lower steps and put him going
around the carriage which was standing

even with the lower steps of the post office
and the only way he could get him in po-

sition to receive the shot was by stating

that after ho got into the street he turned
up toward the Capitol and walked par-

allel with the street car track; contradict-
ing every single witness for the State and
eveiy single witness for the defendant.
Not another soul has testified to anything

if that kind except Mr. Austin. But every

other man who has testified at all. has
'estified to the contrary. There are forty
witnesses I suppose for the State, and out
of them all no one except Mr. Austin put

Mr. Skinner in such a position that he
could have received this wound. They say.

most of them, that he entered the street

from the side of the middle or lower
<tcps across the sidewalk and came across

the street; some of them say he went

toward Denton's or the Yarborough, and

while in that position the first shot was
fired. The witnesses for the State say that
his back and light side were presented to

Mr. Haywood. But he was shot in tlie
left side, the ball r anging backward. How

do they account for his turning? When
the first shot was fired they say he turned
v little this way or the left, but among

those who said he turned it is remarkable
'hat all of them said he merely turned
his head. His right side was to the de-

fendant and not a single witness testified
'hat he turned around, and the only way

that a person going from the middle steps
of the post office to the Yarborough House

could get his left side in a position to
receive that w'ound would he going turned
round and walking backwards. Not a

angle witness (and they have swift ones)

?ould be found who would say that. They
found one, mvs who said he was trying
ro pick up his hat, but he did not pick
>t up; and they sav he must have received
the wound from the second shot because
lie did not walk very far, and that he
died soon afterwards. Dr. Knox seems to
be impressed as an honest inun with that
idea; but he stated as an honest m;i| that
it would have been instantaneous. He

stated as an honest man that death re-
sulted from hemraorrhage and shock,
hemmorrhage mostly. He stated that the
man bled, and we all know that bleeding
-tops almost instantaneous with life; that
is death comes the bleeding practically
(-eases; and yet Dr. Knox tells us that he
thinks this man bled nearly four quarts.
The other doctors come on the stand and
tell us how long it would take that bleed-
ing to occur thirty two ounces to the
quart; probably not more than half that
blood being lost through those orifices in

the aorta, and five or six of our reputable
physicians give it as their opinion that
life and locomotion would not cease for
about a minute. That a man could walk
I.l,ere in not more than ten or twelve sec-
onds is certain. It is thirty feet from the
sidewalk curbing to street car track.
Double this and make it sixty feet, and

Mr. Skinner could have made- it in fifteen

seconds. The #
doctors say he must have

lived at least sixty seconds. We think
that a man in an ordinary walk could go

the distance that Mr. Skinner walked from
the time he received the shot until he
fell and died within ten or eleven seconds.
And these physicians testify that he might
have lived and walked for about a minute.
So that is out of the way.

Now, if your Honors please, it is very

pleasant for us to think that our theory

Joes neither the living nor the dead ary

injury in reputation. It is not claimed by
us that Mr. Ludlow Skinner, with a pis-
tol in his pocket, died running. It is net,

our purpose to show any such exhibition
of cowardice. If such an argument is

made it will not be on our side. We have
never believed that that young man was
not what a man ought to be, but we be-
lieve that he had what many another good
man has had, an altercation with another
good man. We believe that and we have
known it all the time. We are prepared
to prove it by irrebuttable testimony. Our
contention is that for some reason Mr.
Skinner was looking for Mr. Haywood, be
went to the post office to mail a letter
long after mail had closed and before the
incoming mail opened, came out of the
post otfice, saw Mr. Hayweod coming front
the court house and then instead of going
out of the middle steps of the post office
and into Fayetteville street he turned
down the sidewalk and met Mr. Haywood
near the southern steps. That is how
he came to be near the southern steps. He
did not get out into the street from the
middle steps and he did not come ai’ound
upon the sidewalk near this building as
Mr. Simpson told to Mr. Russ and then
go over beyond the trees and go into
the street again and be shot. That is

merely a conjuration of Mr. Simpson’s
brain, trying to get Mr. Skinner into a
position where the facts could fit the
wound. The fact is that Mr. Skinner sa w
Mr. Haywood coming from the court
house; he went to meet him; had this al-
tercation. struck the blow; reached for
his pistol and it stuck in his pocket.
Then he began to back trying to get his
pistol, first using his left hand, then both
hands, and Mr. Haywood got his pistol
first. This theory acquits Mr. Haywood
of crime, and Mr. Skinner of cowardice,
neither was Haywood a criminal nor
Skinner a coward. They met fortuitously,
words passed, a heated argument, a blow
was stricken and both men reached for
their pistols, and Mr. Skinner did not get
his out soon enough. He had on his
overcoat and did not get it out in time;
but being a left-handed man he was reach-
ing for it. That accounts for his being in
that position. It accounts for the down-
ward and backward tendency of the ball.
The range of the ball downward one inch,
backward two inches, the hole in the over-
coat; every single fact proven in this case
corroborates our theory. Every single fact
proved in this case negatives the theory

of the State. The State proved that Mr.

Skinner bought his pistol five years ago.
But the pistol now appears perfectly new,
showing that it was not usually carried.
Why carried that day? The answer is
plain. He intended to attack Mr. Hay-
wood that day and took the pistol which
usually remained at home.

Now, that is briefly our theory. If we
had not put on a witness but had only the
benefit of examining the State's witnesses
we would be entitled to bail and reason-
able bail at that. But what sort of testi-
mony have we offered? It is not often in
a murder ease that a defendant is so
fortunate as to be able to completely make
out his ease-as we have done here. What
have we? Four men who saw the homi-
cide. Robert N. Simms, as good a man
as is in the State of North Carolina; a
.man that enemies have hounded down for
three long months; for what? Because,

¦if, your Honors please, he places truth
above money and refused perhaps the
largest fee he ever received (both

the State offering to employ him,
and we begging to employ him) and he
says, “No, it will be necessary for me to

be a witness at a dollar a day.” He has
spoken the truth when he was offered big
fees on either side to become counsel in
the case. And yet they say that he was
hired to come here and testify falsely. Wc
expected after the charges that they made
that th.ey would bring some evidence here
against Mr. Simms. We had expected that
they would bring some hyena pup or some
gutter snipe to come here and utter a
word against the man. Wc have brought
the best men that the State produces:
men of the pulpit—men high in office-
men on the bench with your Honors —men
whose word and name go for truth and
justice all over the State, and they come
here and testify that his character is
good. Whom do they bring on the con-
trary? Do the gutter snipes and hyer.a
pups that have been barking at this man
dare to come. No, sir. They have fled
into their dens and into the mud, silent
and confounded. They will never be seen
in the court house. So much for Robert
N. Simms. He was brave enough to tell
the truth when the crowd was again>t
him and I thank God that no man's char-
acter has ever been proven and vindicated
more completely than Robert N. Simms’
has been. The prosecution introduced Mr.
Willis G. Briggs to contradict Mr. Simms.
But he confirmed and corroborated him.
It tlien introduced Dr. Skinner and he
confirmed Mr. Simms worn for word.

A study of Mr. Simms' conduct with re-
ference to this case will convince every
fair and unbiased man that the line of
conduct, pursued by him was as nearly and
absolutely correct as it would have been

had it been marked out by a professor of
moral ethics. He saw the difficully and
lie did not want to be a witness.* He
supposed that a number of other
people saw the difficulty and there
would be no necessity for him
to be a witness, and he at

first said nothing about it. Sunday
morning he went to Sunday school and
church and did not read the newspapers
until dinner time Sunday. When lie read
flic papers he saw that the accounts pub-
lished wholly incorrect, and it appeared as
if no one but him might have seen the
difficulty. Immediately he said to his
brother-in-law, Mr. Moseley, at whose
house he rlined that day; “I saw the
whole matter and these accounts are not
correct. I reckon I will have to be a wit-
ness in the case.” This was Sunday about
noon, the day after the homicide. During
that evening he was applied to by the
State and by the defense to appear in the
case. Doubtless, liberal fees were offered
him and his vanity appealed to him, but
to both he says, “I cannot tell you until
tomorrow*” And on the morrow he goes
to see Dr. Skinner the father of the dead
man, and tells him that he saw the dif-
ficulty and saw Mr. Ludlow Skinner knock
Mr. Haywood down. He cast aside every

idea of professional or pecuniary advant-
age and elected to tell the truth. For this
he has been traduced and denounced in
this city, but today, I dare say, in the es-
timation of the good people of Raleigh and
North Carolina, Robert N. Simms stands
higher than he ever did before.

After Mr. Simms, we have the testimony
of Mr. Bernard A. Schmitz, a gentleman
'if pleasing manner, high standing in the
city of Baltimore where he lives, whose
character is proven by Mr. McManus, who
has known him for ten years, and by a
number of the best citizens of Southern

Bines, who knew him last winter. His
testimony and bearing upon the stand cer-
tainly indicated that he had no feeling in
the matter except to come here and tell
the plain, simple truth, without bias or
passion on either side.

Then we have Mr. Hocutt; and after
dragging the town they found three men
who said that he owed them some money.

We have brought N. B. Broughton, Joe J.
Bernard and J. D. Allen, who have known
him all his life and they say that his
character is good. We brought his old
employer, Mr. Dewit Smith, who investi-
gated his character and had him in his
employ three years. He said his character
was good. So did Senator Richardson, Dr.
Griffin, Mr. Barnes and other friends who
had known him during all the years he
lived in Johnston county. We brought
also a colored man whose character is
proven by the Governor of the State, a

Judge of the Supreme Court, a former
Congressman and the presidents of the
banks, cotton mill, merchants and farm-
ers of Wilson county. They say that he
is a man of remarkably good character,
and he certainly shows it upon the stand.
His employers here say' the same.

Now, that is the evidence we have pre-
sented to show that there was a fight. Our
theory is that Mr. Haywood was knocked
down. Mr. Robert E. Denny says that he
saw Mr. Haywood after the shooting take
up his hat. Mr. Woollcott testifies that
before Mr. Haywood reached his office he
saw him have on a stiff felt hat like this
with a rim of dust around it (this was

while the officer had him.) The deputy
sheriff, Mr. Separk, says he

saw him brush the dust off
his hat. Mr. Separk, who ar-
rested him before he put his pistol up,
knows that no fictitious wound could have
been inflicted for he arrested him imme-
diately and took him to his office. He

had him to put his head to one side and
sa w a red spot two inches square and in
that a raised place as big as his thumb.
Mr. Victor Boyden saw this intensely red
spot as did Mr. Whitaker; he saiv the red
spot two inches square on the right side
of his face—all the rest of his face pale.
Then he is carried into jail; it is dark,
and a single lamp gives but a dim light.
Old friend Farham (kind-hearted man, we
thank him for his kindness to us during
these three months) did not see the wound
in the dim light that night, but the next
morning when he was ministering to his
prisoner’s needs he asked, “What is the
¦matter with your eye?” He says it looked
red here and a dark brown place or bruise
near the eye and the blood had settled
under his light eye. At that time, he
says he had not heard that there had
been any difficulty. Can any one deny
that there had been a fight?

Now, that evidence —four witnesses to
(he fight, four wit nesses to the dust on
the hat, or hat on the ground, and four
witnesses as to the wound. Twelve wit-
nesses and none of them attacked. If that
does not prove a fight may I ask what
testimony would? Who Bays there was no
fight? The old man who runs the Apex
blind tiger says there was no fight. He
is the man who served a term in jail.

According to the views of Mr. Simpson

expressed at the time, there could not be
any fight; and yet immediately after mak-
ing that statement he said that there
might have been a fight without his seeing
it. If anybody else has said that there
was no fight I have not heard it. If any-

body" else has denied the fight they have
failed to come to the witness stand. Where
is the State's much heralded testimony?
If there was a fight then this case can

not be more than manslaughter, and that
there was not a fight it will take a very

rash, a very reckless man to deny.

Now, if you Honors please, our theory
is this: There was a fight between these
two men; there was a fight at the lower
steps of the post office. Mr. Haywood
was immediately to the north or immedi-
ately to south of that step on, or about
the parapet to the side of the steps, and

it was there at the steps that the fight
was. Our theory is confirmed by the fact
that at least three-fourths of the wit-
nesses for the State and for the defense
put Mr. Skinner opposite to the south
steps, leaving the sidewalk there. Our
theory is that the men met here fortui-
tously. Mr. Haywood was going out of

the court house with a paper in his hand
and met Mr. Skinner and the altercation
occurred. Mr. Haywood was struck down’,

Mr. Skinner jumped back, clearing for ac-
tion and Mr. Haywood got his pistol and
shot first. That is the whole thing. When
he got into the street Mr. Skinner showed
a disposition of returning to the fight and
began to turn again; Mr. Haywood fired
and that shot did not take effect. In
time we will show why that shot did not
take effect; that shot did not take effect
for the same reason that Mr. Haywood
stood there with the smoking pistol in
his hand ready to fire again if it was ne-
cessary. The shot fired the second time
was a precautionary shot fired to deter
the man from returning; and three other
shot in that pistol were not fired because
Mr. Haywood was determined not to lire

except in case of necessity; and that ne-
cessity did not arise. As I have said be-
fore our theory is consistent with the
courage and honor of both of these men.
The State’s theory is discreditable to both.
It would make one a murderer and the
other a coward. We deny both state-
ments. The fact that Mr. Skinner was on
the sidewalk at or near the lower steps
destroys the theory of the State.

Now, if your Honors pleases, we arc en-
titled to bail if evidence is to be believed.
This is not a case in any phase of it which
can go to the jury as murder in the llr.it
degree. It is plain it seems to me that
the only question that will go to the jury

or be submitted to the jury is as to wheth-
er it is excusable homicide only or man-
slaughter; and upon that condition we are
entitled to bail. We are entitled to bail
unless premeditation is clearly proven, and
the evidence does not prove it but dis-
proves it completely.

Now. as the amount of bail. We ask
your Honors to fix such an amount of
bail as will bring the prisoner here, but

not such as will create the impression that
the court thinks it i* a crime of great
enormity. Enough has been done to keep

Mr. Haywood from getting a fair trial. All
he wants is an opportunity to face his ac-
cusers next July; and wc ask your Honors
to fix such bond as will bring Mr. Hay-

wood here, but not create the impression
that, it is a case of such enormity as may
prejudice the case before the public.

MR. STRONG’S SPEECH.
May it Please Your Honors:

In order to thoroughly appreciate the '
writ of habeas corpus it is necessary to
take a cursory glance at the conditions
that made it necessary originally for the :
issuance of this extraordinary remedy. We >
find that in the reign of Henry 2nd the *
great bulwark of human liberty had its <
origin in the Magna Charta, in which it i
was decreed that there should be no use- 1
less delay of the trial by which any British <
subject might be deprived of his liberty «
unjustly, and without sufficient founda- I
lion, it was in the reign of this king, l

whose purpose seemed to have so fixed the
rule of legal procedure that the rich and
the poor, the powerful and the weak, could
have recourse to a hearing before 12 men
selected from the hundred, with four mag-
istrates of the town; that it was made a
matter of impossibility for the strong to
acquire any advantage over the weak, or
the rich over the poor. It was not only
for the prisoner at tne bar that this law
was made operative, but also for those
who might not be able to see the prisoner
brought to justice that the jury trial was
inaugurated. For instance, take a man
of power or influence in his domain, he
could not at that time select a single
magistrate or justice whom he thought he
might influence with the hope of getting
off on bail. It is well to note that re-
cognition of the rights of the people under
the Magna Charter was forced upon King

, John. I only state this to show that at
the inception of the writ of habeas cfrrpus,

i which I believe was perfected 31 Charles
2nd, it could not have been entertained
nor can it ever be entertained, that any
judge or magistrate would invade the
province of the jury in order to pass upon

matters of fact in regard to any ease,
but simply to say, as propositions of law,
whether or not, upon the hearing of the
return of the writ of habeas corpus, there
be sufficient testimony upon which a
jury could base its findings, and have
their verdict stand upon appeal to either
the Superior or Supreme Court. Our State
Constitution recognizes this proposition,
for while it says that “the privileges of

the writ of habeas corpus shall not be
suspended,” it also says that “no person
shall be convicted of any crime but by

the unanimous verdict of a jury of good
and lawful men in open court.” There-
fore, I maintain that it takes the same
method to convict a man of any crime as
it does to acquit him of that crime; for

if the courts by the writ of habeas corpus

should go into the findings of the facts, I
maintain that any one charged with crime
would have the right to apply to any
judge in the State and have him pass upon
his innocence or guilt giving the power
and compelling such judge, with whom he
may have had personal relationships of
the most pleasant character, or for whom
lie may have done some favor, to say
whether or not he shall be discharged, and
thus anticipate the actions of the jury. I
contend, that all that this court has to do
with this case is to say whether or not
there is more than a scintilla of evidence
against the prisoner in favor of murder
in the first degree, that it is a purely
legal proposition, and that the court
would not permit bail if a jury could
find under the law that the prisoner ’s

guilty of murder in the first degree; for
while your Honors may have the power

to release the prisoner, even though he
were guilty of murder in the first de
gree, it has never been the practice of the
court to do so.

Now let us look at the history of this
case. The defendant had the right to be
heard before the justice of the peace, who
bound him over to the Superior court, and
he simply pleaded not guilty, without in-
troducing any evidence at all. After he
had been in the Wake county jail for
perhaps a month or a little more, and in

which time he had ample opportunity to
prepare his defense, he was brought into
court after a true bill was found against
him by the Grand Jury, an resisted trial.
The continuance of the case was granted
at his request, and since that time he
has continued in Wake county jail with
all avenues oppn to him for the prepara-
tion for the application for bail under the
writ of habeas corpus, and it is now,
when his trial is about six weeks off, that
the court is called upon to say whether
he shall be liberated upon bail. I know
that the experience of your Honors is
far greater than my own but, as for my-
self, I can say that I have never known

a case similar to this, and there must be
some reason for this application that does
not appear on record in these proceedings.
What are these reasons? Perhaps they
may be gathered from the nature of the
affidavit which wfb filed in this court
when the prisoner asked for a continuance
of this case. In that affidavit there was
a great cry raised as to unjust popular
feelings and prejudice. I do not assume
to say what his ulterior motive is, but
should it be an effort on the part of the
defense to have your Honors virtually
charge the public as to what they should
think in this ease, thereby anticipating
something which may not exist, and the
unbiased trial by jury, I respectfully main-
tain that your Honors should not, and I

believe your Honors will not, lend your-

selves to anything of the sort.

I have already argued that, according to
my view of the case, your Honors should
not admit the defendant to bail if there is
more than a scintilla of evidence upon

which the jury, sitting in this case, could
find a verdict against the defendant; or,
in other words, if this case should come
to the Supreme court on appeal the court
would say there was enough of evidence
to sustain a verdict adverse to the defend-
ant. As we have seen, the grand Jury
has found a true bill in this case. Upon
this point I would call your Honors’ at-

tention to the case of State vs. Herndon
in 107 North Carolina, page 938. I read

from the report of the case: “W’here the
charge is of a capital felony, which is
prima facie not bailable, the courts are
very slow to admit to bail, for there is
shrewd authority that ‘All that a man
hath will he give in exchange for his life,’
and after indictment is found it is only in
a clear ease, and with great caution, that
a judge will admit to- bail, for while the
indictment is no presumption of guilt on
the trial before the petit jury, it is other-
wise in the application for bail. The pre-
sumption then is in favor of the correct-
ness of the action of the grand jury, and
it may be that testimony was before them
which is not produced before the judge.’’

I desire now to take but one phase of
this case in my argument, and which cov-
ers very mtle of the evidence. I wish to
do so with as little sting for anyone as
possible, and indeed such has been my ef-
fort through everything that I have al-
ready said. The phase of the case that
I wish to touch upon is that, viewed in
the most favorable light for the defend-
ant, and admitting for the sake of argu-
ment there was a fight, the defendant in
this case should not be admitted to bail.
I am safg in taking such a position before

the court, in that I know that your Hon-
ors will fully understand that by confin-
ing my argument to this, I do not throw
any shadow, or discredit, upon the argu

mental which will be advanced by my as-
sociate counsel, and which will more tul- I'
ly cover all of the evidence in the case.
I will at first call to the attention of
your Honors the rule of law upon which
my argument will be based, and I will |
call to your attention the facts that I ;
consider pertinent as I proceed. The rule
is found in State vs. Dowden, 118 Nortli 1
Carolina, on pa§p 1151. The defendant
claims the want of premeditation-—if they '
should be sustained in their contention
that there was a fight between Ludlow 1
Skinner and the defendant preceding the

shooting, “What does the law mean by
the word premeditation? The word pre-
meditation means to think beforehand—as
where a inan thinks about the commission
of an act and concludes or determines m
his mind to commit the act; he nas thus
premeditated the commission of the act-

The law does not lay down any rule as to
the time which must elapse between th«
moment when a person premeditates, or
comes to the determination in his own
mind to kill another person, and the mo-
ment when he does the killing, as a test.
It is not a question of time. It is merely
a question of wnether the accused formed
in his own mind the determination to

kill the deceased, and then at some sub-
sequent period, either immediate or re-
mote, does carry his previously formed de-

termination into effect by killing the de-
ceased. If there be an intent to kill and
a simultaneous killing, then there is no
premeditation. In determining this ques-
tion of the deliberation and premeditation,
it is competent for the jury to take into
their consideration the conduct of the
prisoner before, as well as at the time of

the homicide, and all the circumstances
connected with the homicide.”

Mr. Pou has dealt with theories, and I
will deal with the evidence. We will con-
sider the evidence of Mr. Smidtz and Mr.
Hocutt. They were some distance from

the scene of the tragedy. They were
standing about at the corner of the Citi-
zens’ National Bank, and the killing oc-
curred at the southeast corner of the pout-
office, or thereabout. It is evident that
they could not have seen very distinctly
from such distance, saying nothing of the
fact that there were three carriages stand-
ing in front of the post office according
to the testimony of the other witnesses.
Mr. Smidtz says that he saw Ludlow Skin-
ner strike the defendant, and retire from
him some 8 or 10 or 12 feet, and hesitate
for an instance upon the curbing of the
sidewalk. He tries to go further than any
other witness into the question of Ludlow
Skinner making any move to draw a
weapon but, if you will read the testimony,
you will find that he cannot quite be made
to say that. With this one exception it
would seem that Mr. Hocutt’s testimony

Hs about like that of Mr. Smidtz. But we
will take Mr. Simms’ testimony, the wit-
ness for the defendant, and who was very
much nearer the scene of the tragedy,
and whose vision was unobstructed. To
my recollection he was standing a little
north of the middle steps of the post of-
fice, and testifies that he saw Ludlow
Skinner strike the defendant and retire
from him a much greater distance than
that testified by Mr. Smidtz, hesitate a
moment and attempt to go from the de-
fendant, when he saw or heard the flash
or report of the pistol. According to his
testimony he was in a position to see all
that occurred, and he does not for one
moment say that he saw any effort on
the part of Mr. Skinner to draw the pis-

tol. Take the evidence of the witness
Rogers, who testifies as to what Ned
Barnes told him a very short while after
the tragedy occurred. He was standing
about 8 feet from the window of the sec-
ond story of the post office. About the

time, or before, he could get to
the window, being attracted by the report
of the pistol, two shots were fired. Upon
looking out of the window he saw Ludlow
Skinner off the curbing of the sidewalk
about, as I recall it, half way between
the curbing and the street car track. He
says that Barnes told him that before
and after the first fire of the pistol, Lud-
low Skinner was endeavoring to get away
from the range of the defendant’s shots.
Under the view that I take of the case it
makes but very little difference as to
whether the first or second shot killed Mr.
Skinner, but if evidence is to be believed,
given by those who were in a position to
give it, it was the second shot that killed
Ludlow Skinner, for the reason that just
at, or immediately after, the second fire
of the pistol, he threw his hands up and
brought them upon the upper portion of
his body and made all other indications
that a man would make who had just re-
ceived his death wound.

Now what was the condition of Mr.
Haywood at the time of doing, and im-
mediately after he had done this deed?
He was perfectly cool and collected, lie
took care that his hat should be straight
upon his head, according to the testimony
of the young man who had been page in
the Legislature, and according to other
testimony, he picked his hat up and put
it upon his head, and in all respects seem-
ed to be perfectly cool and collected.
What would liave been the condition of
any man under the circumstances, who
had not deliberated the deed? After the
fire of the pistol, or after he had seen the
fatality of his shot, he would have shown
great excitement, he would have been
overcome with the fear that accidentally
he may have taken a human life; he
would not have quietly put his pistol in
his pocket, but would have let it fall and
have hastened to the wounded man to see
the extent of his injuries. Now, according
to the testimony of the witness, he not
only fired twice, but held his pistol in
readiness. He did not do so from the
fear of an attack from Ludlow Skinner
with a pistol, because Skinner was trying
to get away from him. If he had had the
high regard for human life which he
should have had, he could easily have
placed himself in safety. It would have
been but a step or two to where he could
have shielded himself behind the cover of
the postoffice, out of the range of any

pistol ball of Ludlow Skinner’s. But, with
the intent to kill, he fired once, and with-
out being in any danger from Ludlow
Skinner, under all of the testimony, he
fired again, and only replaced his pistol
in his pocket when he was well assured
that the life he had premeditated taking,
had already been taken. There is a great
deal of evidence which bears upon and

sustains me in the position which I have
taken, but doubtless that will be brought
out more fully by my associate counsel,
who will follow me.

MR. DONNELL GILLIAM'S ARGU-
MENT.

It is submitted on behalf of the State
that the application of the defendant to be
admitted to bail should not be allowed.

It is contended in the first instance,
that, inasmuch as a bill of indictment
has been regularly returned against the
defendant for murder in the first degree,
bail is not allowable according to law and
the practice of our courts.

And, second, if this view is not* correct,
and the granting of bail is considered to
rest within the discretion of your Honors,
that bail should not be allowed in this
case in the exercise of such discretion.
’At common law bail was allowable in

all eases prior to indictment, and this is
the rule which prevails with us, except
in so far as the same may be restrained or
modified by the constitution, statutes, and
decisions of the courts of this State.

By the constitution of 1776, section 39
of the Bill of Rights, it was provided:
“All prisoners shall be bailable by suf-

ficient sureties, unless for capital of*
(Continued on sixth page.)
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