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expressions of apprehension and apparent

a’.arm that for to allow the de-
fendant bail, or even to pass upon his
claim to enlargement would be a usurpa-

tion of the functions of a jury and mo-
mentously dangerous- Is it dangerous for
the truth to be made manifest and justice
to be done? Is it dangerous to allow an
innocent man a hearing that he may have
speedy redress in part, at least, until he
can be exculpated by a Jury of his coun-
try? Is it dangerous to obliterate and ef-
face from the public mind the false and
unjust impressions which falsehood and
slander have made upon it, and thus to
mould public opinion in the matrix of
truth and right and justice? Dangerous to
whom! Where ;\nd how dangerous!
We have heard no specification or
particularization. Nothing but sonorous
assertion, unless the assertion that these
things would be dangerous invasion of the
right of the jury, be a specification. In
this particular the gentlemen and the law
differ.

“Dangerous invasion of the rights of
the jury.’’ The law doesn’t say so. The
law says, section 1644 of The Code:

“The Court, or judge before whom the
party is brought on a • writ of habeas
corpus, shall, immediately after the re-
turn thereof, examine the fact contained in
such return, and into the rause of the

confinement or restraint of such party,
whether the same shall have been upon

commitment for any criminal or supposed
criminal matter or not; and if the issue
be taken upon the material facts in the
return, or other facts are alleged to show
that the imprisonment or detention is il-
legal, or that the party imprisoned is en-
titled to his discharge, the court or judge
shall proceed in a summary way, to hear
the allegation and proofs on both sides,
and to do what to justice shall appertain
in delivering, bailing or remanding such
party.”

That defines your Honors’ powers and
your Honors’ duties. Os course you are
the triers of the facts. You are the
triers of the facts to the extent of ascer-
taining whether the incarceration under
the circumstances is just and right and

lawful. And further, whether the deten-
tion of the prisoner in custody is unlawful
until a fitial determination of the cause
can be had. Thus far your Honors have
power to go. Thus far your Honors will
go, and no further will your Honors go.

“Trespassing upon the right of jury
trial!” That might have been said of
every habeas corpus proceeding ever insti-
tuted since the enactment of the law.

Then they say that we asked for a con-
tinuance at the March term, and for that
reason you should deny the privilege of
this great writ. Because the defendant
was not ready for trial; because he had
been just about a week and a half or two
weeks before bill was found, because he
was not ready for trial at the term at
which the bill was returned, you should
refuse his enlargement from jail, notwith-
standing he might be entitled to it on
other grounds. That is a strange reason
for depriving a man of his personal liber-
ty. It would have been butchery to have
tried the defendant at that time. That
was the time at which public opinion was
moulded in the firmest and most anta-
gonistic shape against the defendant. The
people will do the right if they know

the right. They were acting then upon
the statements that wrere made immediate-
ly after the occurrence, and their judg-
ments were determined by the character
of the statements they had heard made.
Time has given opportunity’, thank God,
to disabuse the public mind of those im-
pressions which they received and which
they honestly entertained, no doubt, just
after this occurrence and at the time this
bill was found. The defendant had a
right to demand of the court that, under
the condition then existing of the public
mind, his cause should be continued until
the passions of the excitement of the peo-
ple should abate, and their minds assumed
that normal condition in which they
could come to rational and reasonable con-
clusions. The court said that was so, and
the court continued the case and gave
his attorneys time to prepare the case
and get his evidence. He was put in jail
at the very happening of the occurrence,
He was detained there till bill was found.
He had only a limited time to confer with
counsel, prepare his defense, and ascer-
tain what evidence he might produce; be-
cause all these things were unexpected.
It was done at a time when he was un-
aware, unsuspecting of trouble, and so he
had not noticed who was in the streets,

but he knew there must have been a
good many people there, but he did not
know’ who they were. He wanted time to
prepare his case, and yet these gentfemen

say that because he stood up and said to
the court: “Upon these grounds I ask
your Honor to postpone the consideration
of my case in order that justice and right

may be done,” because that after consid-
ering the matter the court said: “That is
right”; they now say we are not entitled
to enlargement under the facts and the

law in the case; because we protested
against the great disadvantage under
which w'c would be put at that time; be-

cause Ave said to the court: “It is not
just and fair not to give us time to pre-

pare our defense; because the court

awarded us that right, they now say we
should not be enlarged. It is oidy ne-
cessary to state this grounds to refute any

assertion of its validity for the purpose
for which it is made.

Now' we come to the law. The next
ground is that your Honors have no right
to grant us this enlargement. The genVe-
men representing the prosecution seem to
subscribe to the reasoning and the conclu-
sion at which my brother Gilliam has ar-
rived in his argument. My opinion is
that brother Gilliam ought to be elected a
prominent member or an officer of some
antiquarian society. As a decipherer of
k’gal hieroglyphics he is unexcelled. But
like the old fogy he is disinclined to
change. He has cited law which was only
good forty, a hundred, and a hundred and
fifty years ago. He insists that the old
rule shall be revived and applied as de-
termining the views of the court in this
proceeding. The rule as to your authority
and powers is as I have stated it to your
Honors before. As 1 have said before in
this case, in the constitution of 1776 we
had the provision that parties should be
bailed in all cases, even capital cases, un-
less the proof was evident or the presump-
tion was great. That was (‘eft out of the
Constitution of 1835 and the Constitution
of 1868, at any rate it is not in the Consti-

tution now. That left the matter at
large and to the Legislature, which, in
the absence of constitutional restriction,
was supreme and empowered to prescribe
a rule. The Legislature recognizing that

fact proceeded to legislate about it, and
it gave to the courts authority to allow
bail in all cases whether before or after
indictment, whether before incarceration
under a mittimus or after incarceration.
It gave the court the right to enlarge by

granting bail in all cases not capita.); that
applies even to magistrates’ courts. Even
magistrates have the right in all cases not
capital where the party has been commit-
ted or has not been committed, where the
bill has been found or no bill has been
found, to enlarge by granting bail. But
they have no right to allow bail in any

case where the charge in the warrant or
bill of indictment is a capital felony.
Judges of the Supreme or Superior courts
and all other courts of record have, hoAV-
ever, power to grant bail in all other
cases, even capital cases, after bill found.
See Code 55, 1139, 1156, 7160, 1161. This
was decided by our Supreme Court in a
recent case, Herndon’s case, 107, 934. Your
Honors have expressed the opinion of the
court in that case. This opinion was
written by Judge Clark, a very honest
and strict advocate of the administration
of ,the criminal law. At the same time
he is a friend of human liberty.

Therefore, the finding of a bill by the
grand jury is no bar to the granting of
the writ or to the allowance of bail. It
is not so conclusive of the fact of probable
cause as to deprive a citizen of the right
to have the cause of his detention and
his right to be admitted to bail, inquired
into by virtue of this great writ of right-

The grand jury hear the State’s wit-
nesses only, and only such of them as may
be sent before them by the Solicitor, or
by order of the court.

Yet upon an examination of the witness-
es on both sides by a judge upon the writ
of habeas corpus, it may appear, as it has
appeared in this case, that there was no
probable cause to the charge of murder,
or that it is a case of manslaughter, and
hence bailable, or that it was excusable
homicide, or that there is no probable
cause, upon the whole evidence that the
defendant Avas the guilty party. An in-
telligent judge might, upon hearing the
whole evidence, which Avas not before the
grand jury, adjudge that there was no
probable cause as to the capital offence,
at least, and admit to bail. The true
bill is no proof of the charge.

The indictment merely gives rise to a
presumption in favor of the correctness of
the action of the grand jury, which may
not only be rebutted by the defendant,
but he may show that he has committed
no crime at all This presumption has no
other effect than to cause the court to
proceed cautiously in weighing the e\’i-
denee.

Hence, Avhcrever it appears that the
proof is not evident, or that the presump-
tion is not great, the court will admit to
bail, even though an indictment has been
found for a capital offence. This was the

rule at common law, in all eases, before
indictment. The English rule that bail
can not be allowed after indictment, is not
of force in the United States. 3 A. & E.
Encycl. Law pp. 671.

That is the Ihav now’ if your Honors
p'casc. Here my brother Gilliam cited a
case to show your Honors upon what
sort of authority he relies; this is their
“conclusive argument.”" Os course if a
man can assert a thing to be law and
there is no one to contradict it and if the
ipse dixit is uneontradietable then it is the
law, but I propose to contradict the ipse
dixit.

He referred to the old case in Avhich
Judge Ruffin intimated that the finding
of a grand jury Avas conclusive of pro-

bable cause,, Mill’s case, 2 Dev. 420-

But the court distinctly puts its ruling
in that case upon the ground that, at that
time, the law of the Legislature forbid
the court to allow bail where a bi»’l had
been found. That was the act of the
Legislature at that time and of course the
courts were bound. And so the court say,
citing this case in Herndon’s case, that it
does not operate to affect the question
there, for the Legislature had deprived the
court of the power of granting bail in
such cases. That is not authority there-
fore now.

Again be cites another case from New
York, which, I happened, in the prepara-
tion of my brief to find had been over-
ruV*d by a subsequent case in that State,
and that is pertinent to another rule,
Avhich is the rule of proof, which I will
arrive at directly. He cites the case of
Ex. p. Tayloe, sth Cowan N. Y. 56, which
says that an indictment must be taken as
conclusive upon the degree of the crime
on the application for bail.

Now what does the later opinion over-
ruling that case say? People vs Perry
8, Abb. Pr. N. S. 27.

Referring to Tayloes case, the court
says: “Since this decision was made the
work of ameliorating the criminal code has
been going on, and now in most of the
States of the Union the right to bail, even
in capital cases, unless the proof is evi-
dent or the presumption great is secured
by express constitutional provision In our
State this right has not been embodied in
the fundamental law, but has still been
entrusted to the highest court of original
jurisdiction, or to the members thereof.
The duty of affording protection in proper
cases, however, is imperative, and in de-
termining whether the particular case is
proper or not. we may well adopt the
constitutional principle of our sister
SUite.s in favor of liberty, and ailow bail,
' unless the proof is evident, or the pre-
sumption great.”

Now. if your Honors please that decision
referred to, the decision of the court to

which they appeal. It is a decision which
determines in the first place Avhethcr the
party upon the whole evidence ought to
be enlarged. You have a discretion, a legal
discretion to discharge when it appears
from the evidence that the proof is nob
evident, that the presumption is no great,
or in the language of the decision that
there is a well-founded doubt as to the
guilt of the defendant of the offence
charged. In such a case the court will set
aside the finding for a capital felony, then
that legal discretion wotiM be controlled
by the allowance to the defendant of
bail, ami your Honors, as in all cases, ex-
ercising your legal discretion, would be
bound by the rule and not simply a per-

sonal inclination. It is a legal discretion
and whenever the law speaks of discre-
tion,, it means Oegul discretion.

This case of the People vs. Perry, is
directly in point, because it overrules the
very ease which he refers to and relies
upon as an authority. Did my brother

Jknow this rase had been overruled? Was
jhe aware of the fact? Does he know that

the nineteenth California and the third
Indiana have been overruled, and that the

cases overruling them have been cited in
Herndon’s case, and that the cases in
Mississippi. South Carolina, Alabama and
everywhere else have been overruled? The
latest case that he has cited that I can
find was in 1862, about the beginning of

the war. Does he not know that the

Aaron Burr case has been overruled by

the Jefferson Davis case; in Burr’s case,
Judge Marshall following the rule, says,

I ha\ - e not known bail to be applied for
in such cases. In Davis’ case the court
said he was entitled to bail, because from
the evidence adduced in this case as shown
by his public acts as President of the

Confederate States of America, it failed

to find that, as a matter of law, he was

guilty of treason, though he has been in-
dicted by a grand jury. Did you know
that overruled Burr’s ease? The cases

that he states have been bundled up and
filed away among the records of old us-

ages and curious antiquities. The State’s
counsel might be held guilty of conspiracy
to produce a legal revolution. As I un-

derstand, Judge Brown noAV has an ap-

plication for bail under advisement in
a case in which five or six men in the
toAvn of Wilson broke in a room and slew
a man; my brother Woodard appears as

one of the leading counsel for the peti-
tioners in that case. So their contention
is not only not sustained by legal pre-

cepts, but it is not sustained by example
—the example of my brother Woodard.
Now we say that a rule of proof has been
prescribed by the court and I have shown

it by citations to the Encyclopedia of
Law and Practice 5, pp. 64-67, and the
Encyclopedia of Law 3, pp. 669-673. From
these authorities it appears that you have
the power to admit to bail in your dis-
cretion, Avhich is a legal discretion under
section 1644 of The Code, which I ha\’e
already read to your Honors.

Now what degree of proof Avould you

require in order to admit to bail? Un-
der Herndon’s case a presumption arises
in favor of the action of the grand jury:
they say I am not right as to the pre-
sumption. I stale what Mr. Thayer says

in his preliminary Treatise on Evidence,
AV’ho is, I belie\’e, the most philosophical
writer upon CA’idenee. I cite you also Avliat
the 16th edition of Greenlcaf says: Green.
Ev. 1, p. 102. Now here is Avhat they
say:

“Presumption is neither evidence, nor
proof, but is merely assumption ,a tak-
ing for granted, an admission for the
purpose of argument. In other AA’ords it
is simply a rule, which determines Avho
shat’ l begin proof.

“The essential character and operation
of presumptions, is to throw upon the
party against Avhom they work, the duty
of going forward with the evidence.

“It is one of the commonest errors to
misapprehend the scope and limitations
of ordinary rules and maxims of pre-
sumptions. They are, as we have seen,
merely prima facie precepts, and they
presuppose only certain specific and ex-
pressed fact; and if they be such as have
evidential bearing they make the pre-
sumption inapplicable. All is then turned
into an ordinary question of evidence, and
the tAvo or three genexal facts presup-

posed in the rule of presumption take
their place with the rest and operate with
their own natural force as a part of the
total mass of probative matter.”

Here it is admitted that a bile has been
found by the grand jury. It is presumed
that the grand jury acted correctly. It
is subject, however, to be shown to the
contrary, and that may be established by

facts contrary to the inferred facts by
contrary testimony. This is a rebuttal.
We assume in our opposition to (he ac-
tion of the grand jury that the court will
presume that they acted correctly; but ex-
iparte. You have heard evidence. The
policy of the law is against exparte trials;
the law of the land demands that every

man shall be heard and every man shall
have aij. opportunity to face his accuser
and his witnesses with his own witnesses.
I presume that you acted correctly, says
the court, but your judgment may be er-
roneous. You may not have ericited all
the evidence from the witnesses; they may
have been interested witnesses, and may
ha\r e suppressed some facts and stated
only those facts that warranted your ac-
tion. Then I, says the courts, make from
the fact that you found this bill the
simple assumption of the fact that you
acted correctly, but that is simply a prima
facie presumption which the law asserts
in limine; and if the defendant attacks
your proceedings say to him, I assume
that they are light, but the defendant
may proceed to show’ that they are not
right. He says, I have shown that the
grand jury did not act properly in this
matter. Then this assumed fact is merged

in the great mass of evidence adduced,
and has no more force than any other cir-
cumstance.

Such then is the effect and weight of
that presumption, nothing more.

Now then the only question here is
whether this defendant is guilty of mur-
der in the first degree or Avhethcr there is
any evidence of premeditation which Avould
induce a reasonably prudent and fair man
to find him guilty of murder in the first
degree. In other words, is the doubt not
in his favor; can there be a doubt that if
he were found guilty of murder in the
first degree upon this eA’idence, that if a
jury should find him gufc’ity on this eA'i-
dence, you would not allow that verdict
to stand, would your Honors do it? Not
for a moment. There is not a scintilla of
evidence of premeditation. There is not a
particle of evidence here that there was
premeditation or deliberation in this mat-
ter. None. It is unnecessary for me to
define to your Honors what premeditation
is because you have had it before you at
I he last three tei’ms of court, in three most
important eases. Your Honors have
qualified the rule in these later cases
which was laid down in Dowden’s case.
The deliberation or the purpose, the fixed
purpose, the cool and determined purpose
in the language of the decision in Thomas’
case and the other cases must precede the
fatal) act. The courts say in these cases
that it is a perversion of terms to apply
the term deliberate to any act which is
done on a sudden impulse. Foster’s case
130-672, Bishop’s case 131-736. Cole’s case,
at the present term. The defendant coolly
and calmly determined to kill the man,
otherwise the judges say, in the last case,
he is not guilty. The act must have
been committed in cold blood. That is the
language of the law; that decision is not
yet published. It avhb rendered only a
feAV weeks ago. The act must have been
committed in cold blood, there being no
anger or resentment eaused by provoca-
tion, no feeling aroused by provocation
that put in motion the mind of the de-
fendant to commit the fatal act* It must
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not have been done through a provocation
presently given and presently operating.
Whenever a homicide is committed from
an impulse excited by provocation im-
mediately given and presently at the time
of the striking of the fatal blow, the de-
fendant is hot guilty of premeditated mur-
der, nor is he guilty of murder in the
second degree, because there is the mov-
ing cause presently inciting to the act; it
would be only manshiughter. And if it
could appear that there was a reasonable
apprehension of a further assault and it
should appear that it was neeessai’y to
disable his adversary the act would furth-
er be reduced and the test of necessity is
the reasonableness of the apprehension.
That makes our case, that is the case
we are going to make before the jury. We
do not fear this trial before a petty jury
because we have other shots in the locker.
It is unnecessary for us to insist now
upon that phase of the case because bill
has been found and we merely mention it
and insist upon it now to offset the quan-
tum of bail. Now a few words us to the
facts and I hav'e done. Now if your Hon-
ors please, we assume without fear of
contradiction that it has been proven be-
yond a reasonable doubt by the evidence
that the deceased assauGited the defendant,
struck him a bIoAV on the right side of the
temple and knocked him down before the
defendant fired the first shot. We say
that has been proven out of the mouths
of Avitnesses whose characters, excepting
the wittiest Hocutt, have not been im-
peached, and whose characters cannot be
impeached, but in the full assurance of
your Honors that these men are to be
credited without hesitation, without
doubt; we pi’oduce an array of witnesses
to establish and to prove their good char-
acters with Mr. Simms at their head,
showing them to be men of some condition
in the estimation of their fellow citizens
in the community, that they might justly
be credited by anybody. I notice in to-
day’s paper that Mr. Simms has been
elected third vice-president of the Baracca
Association in America. I believe that
that is a Sunday school organization. At
the last meeting of the State Sunday-
School Convention he presided as presi-
dent. And then we produce a, long list
of witnesses who pro\-ed his character,
all of them, whose words would be receiv-
ed anywhere, on anything, come in and
testify that Mr. Simms is to be believed.
They certify him to your Honors as a
man whose words ought to be received
without question, and that is what a
proof of good character means. He said
he saw the blow stricken and the man
knocked down and both shot were fired by
the time the man got to the middle of
the street; struck him before Hayivood
had said or done anything to invite the
assault. Immediately upon his recovery,
from apprehension of further assault or
from anger or pain, it does not matter,
but immediately upon his recovery he
drew his pistol, small man that he is,
Avhich puts him upon an equality with
larger men, and fires the shot. Not only,
if your Honors please, does Mr. Simms
testify that, but Mr. Schmitz does like-
wise, whose appearance here and deport-
ment commend him to us, and Avho cor-
rpborates Mr. Simms, and whose character
has not been attacked by the other side.
We have brought witnesses here from
Baltimore and Southern Pines to testify to
bis good character. He himself was not
a wiping witness, for he concealed for a
long time his knowledge of this tragedy.

Then Ave haA'e Mr. Hocutt, who is cor-
roborated by Mr. Simms and Mr. Schmitz.
Then gentlemen who testify against Mr.
Hocutt seem to have some personal griev-
ance against him, and may be their judg-
ments are influenced against him by that
fact; but other gentlemen, Mr. J. D. Al-
ien, Mr. Broughton, Mr. DeWitt Smith,
testify as to his good character. Mr.
Smith said he ascertained the good char-
acter of Mr. Hocutt before he employed
him.

Then Ave ha\’e Ned Barnes, who has a
white and pure heart under a black skin.
He deserves more credit than any other
Avitness who has been on this stand, be-
cause of the adverse circumstances under

which he was born, under which he was
raised and by which he is now surrounded.
Notwithstanding, if your Honoi's please,
the battle which he has been forced to
maintain by virtue of his race, by virtue
of the locality of his birth, by Airtue of
the environment in which he has been
placed and by which he has been sur-
rounded from his birth up, no one man,
Avhite or black, can stand up and say that
Ned Barnes has not a character as good
as anybody’s; that he is not as trust-
worthy as anybody. On the contrary, the
gentfiemen of his native town—men who
are in officialpositions, men who have had
great business success in life, a number
of the first citizens of this town-said with
one accord and Avithout hesitation, volun-
tarily came to say, “We will not see Ned
Barnes sacrificed” —Mr. Green, his next
door neighbor, and others. He has lived
in this tOAvn for two and a half years; the
people have observed him and he has
won "for himself a character that any
white man might be proud of. He is our
most material witness because he was
nearer. He saw more; he knows more of
the moving causes; he knows more of
the provocation; he was there about his
business, accidentally there. ha\ r ing just
left some ladies at some exhibition at the
•Metropolitan Haft. He hears voices,
something in the tone attracts his atten-
tion; as he looks the fatal blow was
stricken and Mr. Haywood was knocked
prone on the sidewalk. Then he says he
saw Mr. Skinner turn and jump, and “I
suav his right hand —I don’t know where
his left hand was. He jumped back and
was shot in the side.” Do you belie\'e
Ned Barnes? Do you believe Schmitz?
Do you believe Simms? Do you believe
Hocutt? Then, if your Honors please, the
fact is proven beyond controversy. Can
there be any reasonable doubt about that
in the mind of any sane man? 'The fact
i» proven beyond controversy that he
was knocked on the ground by an assault
made by the deceased. Immediately when
stricken he rises and fires twice rapidly.
If there had been cooling time the homi-
cide would be either murder in the second
degree or premeditated killing. Admitting
that the assault was made, they must
show cooling time. It is upon them to

show it, because the law presumes that
he acted under the impulse of that blow,
and the anger, resentment and inriigna-

tion, and that these were the immediate
causes of the fatal blow.

Now these men arc corroborated by
three or four responsible witnesses to the
effect that they saw the effect of the
blow on Mr. Haywood’s right cheek- Two
of them immediately after the occurrence
and the other the next morning. Two are
corroborated by State’s witnesses and the

other by other Avitnesses Avho saw dirt
upon his hat, and the other witnesses Avho

saw him pick up his hat after his atten-
tion was attracted by the first shot. All
showing that he received the blow testi-
fied to.

Then he fired the shots immediately—-

the first and second in quick succession.
There was no appreciable iliapse of time
from the time .the bIoAV was stricken.
The man in the office at the Yarborough

House says it was “like shooting birds—-
bang, bang. lam not expert in gun play,
but it sounded like shooting birds when
the whole covey flies up.” Mr. Moring
said he heard a shot, and almost immedi-
ately heard the other. Mr. A. J. Rogers

said he was eight feet from the post of-
fice window, and before he could get to
the window the other shot was fired. Mr.
Denny ,one of our witnesses says: “I
heard two shots before 1 turned around.
I had my hand upon the door latch on the

street and heard a shot, and before I

could turn the second one had been fired.”
They all say that the reports were in
quick and immediate succession. What

does it show? That the act Avas com-
mitted under the instigation and impulse

of anger, or passion, or fear excited by

the blow by which he was felted to the

ground. We have two facts incontroverti-
bly proven—beyond question proven:

That the defendant was felled to the
ground by the deceased, and that he fired
both shots immediately upon his recovery.

No Avitness has come forward to say there
was no fight. Some of them have said
they did not see it. That is only negative
and proves nothing. I haA'e never seen
God, but He still lives and exists. Not
one of their Avitnesses comes forward to
say there was no fight. The first thing

that they saw was after the shot; but

Avhat happened before that they don’t
know. The boy Wilson says he A\as com-
ing up the street and the first thing

that attracted him was seeing Mr. Hay-
Avood with his hand out that way. What
preceded that he doesn’t know’. Mr.
Thompkins said he was looking through
the glass door and saw Air. Haywood raise
his hand. They are not witnesses as to
what occurred before they saw’ Mr. Hay-
wood. It Avas a blow—a bIoAV sufficient
to excite anger or passion or resentment,
or cause a reasonable apprehension of
further injury, that caused the fatal shot,

so far as Jack White is concerned. No
witness has testified contradictory of the
statements of Simms, Schmitz, Hocutt and

Barnes. They stand with uncontradicted
testimony adduced before your Honors.
They stand corroborated by a uong line
of distinguished people, who come for-
ward to testify to their good character.
They are corroborated by four or fi\r e Avit-
nesses of equally good character, Avho say

they saw the spot on Mr. Haywood’s face-
They are corroborated, too, by his hat.
They are corroborated by other witnesses
who say he had dust on his clothes af-
ter he got into the office, Avhen he got
his whisk-broom and brushed it off.

Noav let us not discard creditable testi-
mony; let us not discard eye-witnessing
human testimony; let us accept, if you

please—accept two facts—the first, that he
was knocked down, and the second, that
he fired immediately, and that the firing

was caused by the provocation produced
either by fear or passion, or appre-

hension caused by the blow which felled
him to the sidewalk. Those two facts are
proven.

Under the ruling in the case in the 69th,
Moore’s case. we say that there has been
no cooling time. As a matter of law,
your Honors will so rule. These being the
facta, what is cooling time under the
authority of that decision is for the court,
and whether there has been cooling time
is a question of fact.

Now we say here that this blow was
stricken and that because of his being
knocked down that he fired immediately

afterAvards. Your Honors will say as a

conclusion of law that there w’as not suf-
ficient time for the passion to cool. Cool-
ing time is defined to be a period of time
elapsing between the provocation and the
fatal act sufficient for the passion excited
to subside and give place to a normal
condition of feeling.

Thex-e are a number of cases upon the
question of self-defense. This brief Avas

prepared under the apprehension that
there would be no oi-al argument. These

are our authorities. We*say that Ave arc

entitled to bail ;that there is no reason-
able doubt that defendant acted at the
time under the influence of the immediate
provocation or under apprehension of
further serious bodily injury; that we
were entirely without fault on our side.
We therefore sum up by saying to your
Honors that the grounds specified on the
ether side in resistance of our application
for bail are not sufficient to influence your

Honors to refuse it.
In the second place, that your Honors

have the power to grant us bail, and in
exercising that pow'er your legal discre-
tion will be consulted, and that Avhere\ Ter
it appears from the evidence either that

the proof is not sufficient or the presump-
tion is not great that the defendant is
guilty, or that there is a reasonable doubt
under the Avhole evidence, that he is guilty
of the crime charged, or that a jury would
probably do wrong- to give a verdict of
guilty, your Honors will, as a matter of
right, favor the defendant and award the
bail.

The effect upon the jury trial we have
nothing to do with. If the effects are
favorable to us, then it is because the evi-
dence is favorable to us; and if that be
the case, then we have a right to the bail.
It is not dangerous for justice to be
done; we have introduced as much evi-
dence as we thought necessary. If you
think we ought to be bailed, then it is a
right Ave have and a right that public
justice demands should be accorded to us.

In conclusion Ave ask your Honors to
allow us reasonable bail.

6
MEN AND WOMEN.

Use Big G for unnatural
diticharges.inflammfttityis,
irritations or ulcerations
of mucous membranes.

Painless, and not astrin-
gent or poisonous.
Hold by Drn«liti,

or sent in plain wrapper,
by express, prepaid, fd
SI.OO, or 3 bottles $2.75.
Circular aert on requda

City Extension Election.

Be it Ordained by the Board of Aldermen
of the City of Raleigh:
Section 1. That notice is hereby given

that an election is called to be held on
iJunc 29th, 1903, for the purpose of sub-
mitting the question of extending the cor-
porate limits of the .City of Raleigh aa

provided by an act of the General As-
sembly of North Carolina at its session
in 1903, entitled, “An Act to amend the
Charter of the Citjy of Raleigh by increas-
ing its corporate limits,” ratified March
6th, 1903; and providing for the following

extension:
“That the corporate limits of the city

of Raleigh be, and the same are hereby

extended, on the East to the road run-

ning North and South, just East of the
Soldiers’ Home and known as the Tarboro
Road, to a line on the western side of said
road, which line shall run due North and
South and parallel with said Eastern
limits of said city; on the North three-
eighths (%) of a mile to a line running
due East and West and parallel with the
Northern limits of said city; and on the
West one-half (%) of a mile to a line
running due North and South and parallel
with the Western limits of said city. And
the new boundary lines on the East and
West shall extend North until they inter-
sect with the new Northern boundary line,
and shall extend South until they inter-
sect with the Southern boundary line of
the city, extended East and West to the
ney Eastern and Western boundary lines.

Section 2. That the polling places for
said election shall be, respectively:

First Ward, First Division-Capital Fire
House.

First Ward, Second Division—Conn's Old
Store.

Second Ward. First Division—Victor
Fire House.

Second Ward, Second Division—E. Hugh
Lee’s Store.

Third Ward, First Division—Jones’
Warehouse.

Third Ward, Second Division—Fulcher’s
Store.

Fourth Ward, First Division—City Lot.
Fourth Ward, Second Division—P. J.

Jeffrey’s Store.
Allqualified voters as hereinafter defined

of the entire territory, including the quali-

fied voters in the corporate limits of said
city, and those living in the territory to

be taken in, shall be entitled to register
and vote in said election. Those living m
the corporate limits of the city shall reg-

ister and vote at their respective pre-

cincts, and those living out side of the
corporate limits of said city, but within
the territory to be affected, shall re-
spectively register and vote at the follow-
ing precincts:

Those living East of Halifax street ex-
tended to the proposed Northern limits
and North of East Jones street extended
to the Eastern limits, at Second Division
of Second Ward.

Those living between East Hargett

street extended to proposed Eastern limits,
and East Cabarrus extended to proposed

Eastern limits, at First Division of Third
Ward.

Those living between East Cabarrus
street extended to proposed Eastern
limits, and the Southern limits of the city
extended to proposed Eastern limits, at
Second Division of Third Ward.

Those living between the Southern
limits of the city extended to proposed
Western limits, and West Lenoir street
extended to proposed Western limits, at
Second Division of Fourth Ward.

Those living between West Lenoir street
extended to proposed Western limits, and
West Hargett street extended to proposed
proposed Western limits, at First Division
of Fourth Ward.

Those living between West Hargett

street extended to proposed Western limits
and West Jones street extended to pro-

posed Western limits, at First Division of
First Ward.

Those living betAveen West Jones street
extended to proposed Western limits and
West of Halifax street extended to the
proposed Northern limits, at Second Di-
vision of First Ward.

Section 3. That there shall be a new
registration of all persons desiring to vote
in said election, and the following regis-
trars are elected for their respective pre-
cincts:

First Ward, First Division—Richard
Koonce.

First Ward, Second Division— C. A.
Pcgram.

Second Ward, First Division—M. It.
Haynes.

Second Ward, Second Division—M. T.
Ray.

Third Ward, First Division—S. N. Lee-
son.

Third Ward, Second Division—o. R.
Harris.

Fourth Ward, First Division—D. S.
Betts.

Fourth Ward, Second Division—W. R.
Warren.

And the registrars shall open the regis-
tration books in their respective precincts,
for twenty days, beginning May 2Stb,
1903; that said registration books shall
be kept open from 9 o’clock a. m. until
sunset of each day, Sundays excepted, and

on Saturdays the books shall be kept
open at the polling place in each respec-
tive - precinct, and the various registrars
and judges of election shall meet at their
respective precincts on June 27th, 1903,
from 9 o’clock a. m. until 3 o’clock p. m.,
to hear and determine all challenges of
electors.

Section 4. That all electors qualified to
vote under the State Election Laws for
members of the General Assembly and
State officers, shall be entitled to register
and vote in this election; and the provi-

sions of said State Election Law respect-
ing the qualifications of electors for regis-

tration and voting, and the provisions of
said law regulating the conducting of said
elections, shall govern in this election.

Section 5. There shall be one ballot box
at each election precinct, labeled as fol-
lows: ‘‘City Extension,” and those fa-
voring the extension of the city limits
shall vote a printed or written ballot with
the Avords ‘‘For Extension,” and those op-

posed to the extension of the city limits
will vote a similar ballot with the words
“Against Extension.” The polls at each
precinct, on the day of election, shall be
opened at sunrise and closed at sunset.
At the close of said polls, the registrar
and judges of election shall count the
ballots cast in said election and shall
record the number of qualified voters reg-
istered, and the number of votes cast for
and against city extension, on blanks, and
shall sign same; they shall appoint one
of their number to attend the meeting of
the board of canvassers and shall deliver
to him the returns made out and signed
by them; the members so appointed to
bring in the returns, shall meet at 12
o’clock m., on June 30th, 1903, in ,he
Mayor’s office and shall constitute the
Board of City Canvassers; they shall, after
duly organizing according to law, open,
canvass and judicially determine the vote
cast in said election, and shall declare the
result of said election; they shall recard
the vote, canvassed and determined by
them, on duplicate blanks, one of which’
they will deliver to tne city clerk, and
the other they stall cause to be posted
in front of the city hall.

' For Whooping Congh ose
CHENErS EXPECTORANT
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