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CUYLER IS FACED
BY HIS OWN VOTE

comotives to be run over it
safely, but t lie locomotives now
being used by the defendant are
as large as any ever used by it, and
they are run over its rails with per-
fect safety to life and property. The
defendant lias felt that Its revenues
must be expended in maintaining in
proper condition its road-bed and
equipment and in meeting its obliga-
tions before it would be permitted to
pas' a dividend upon its stock. It
believes that the time' Is not distant
when it can pay dividends regularly
upon its capital stock, and it expects

to pay a dividend of 2 per cent dur-
ing the current year, and its Board of
Directors have unanimously declared
their purpose to so do.

And further answering said para-
graph, defendant says that the ex-
tract from the report of the presi-
dent of said corporation is admitted,

but the defendant avers that the said
statement was for the purpose of
calling the attention of the stock-
holders of said defendant to the ne-
cessity of providing additional facili-
ties for handling the increased busi-
ness which had been tendered said
defendant and which said defendant
was called upon to provide for; that
the improvements of its road-bed, the
purchase and construction of addi-
tional rolling stock, and the building
of additional depots and warehouses,
and for necessary improvements were
for the purpose of placing the defend-
ant in a condition to operate its road
without trouble and permanently, 90
that when the payment of dividends
was begun, which as aforesaid the
said Board of Directors, at a recent
meeting, decided to begin September,
1904, might be permanently con-
tinued; and that by reason of the im-
proved condition and the increased
value of the road of the defendant and
its increased earning capacity, many
applications have been made to the
Governor of said State for a lease of
the property of said corporation as
hereinafter set forth.

(9a). That the allegations contain-
ed in paragraph 9a’ that the defend-
iant has not money enough to pay its
current expenses, including its pay
roll, is not true.

Answering sub-section two, the de-
fendant admits that the statement of
debts owing by the defendant on
March 4, 1904, was substantially as al-
leged in said section, but that since
that date sundry payments have been
made upon said obligations, includ-
ing taxes, and that the true and cor-
rect financial condition of the com-
pany on the 9th day of May, 1904, was
as follows:

All outstanding obligations of the
company .other than the bonded debt
of $325,000, with interest thereon to
date, was $54,978.53, and was made up
of the following items:

Balance due on accounts payable,
$159.96 for 1903, and for 1904, $3,-
231.21; du<‘ other transportation com-
panies, $75-* 04; due shippers and re-
ceivers, $162.12; pay-rolls for April
and nine days of May, $8,575.12; r.ni v
due Citizens Bank, $14,000.00: notes
due National Bank, $9,000.00; Hardie-
Tynes Co., $67 9.00; J. J. Wolfenden.
$491.00; J. H. Hackburn, $2,035.00;
Acme Machine Company, $2,030.78;
Barbee & Co.. $12,000.00; dividends
not called for $1,799.00.

To offset a part of this there was
due the company the following items:
Due from other companies and indi-
viduals (Auditor’s statement), $2,-
210.75; due from agents (Auditor’s
statement). $12,100.00; cash balance
on band $4,444.39, making $18,755:1 4,
leaving owing by company, other
than its bonded indebtedness, $36,-
213.39.

And the defendant further avers
that none of the creditors of the de-
fendant have demanded payment of
their debts, nor have any of them
evinced any uneasiness in regard
thereto, and all of them are content-
ed with the present condition and se-
curity of their claims, and also with
the present management of the affairs
of Ihe said defendant corporation.

(3.) Answering the allegations of
sub-section 3 of this -aragraph, the
defendant alleges that ..

' notes and
debts set forth in said paragraph cor-
rectly represent obligations of the de-
fendant company on that date, but
the allegation in sub-section 3 that
the only available assets of the com-
pany with which to meet those and
other obligations was the sum of S1 ,-

376.84, is not true. On the contrary,

considerable sums of money were due
the defendant from its agents and
customers, which sums it could have
collected upon demand, and which it
would have collected immediately had
its own creditors insisted upon pay-
ment, but the holders of the obliga-
tions of the defendant did not ask for
payment, and were and are entirely
satisfied with their security, and with
the management of the said defendant
corporation. As to the allegation
that the defendant did not have col-
lateral upon which to borrow money,
defendant avers that its credit is so
good that it does not need and lias
not needed collateral upon which to
borrow money.

And further answering sub-section
3, the defendant says that all of said
indebtedness therein mentioned was
considered and is included in the fi-
nancial statement set out in the fore-
going paragraph answering sub-sec-
tion

(9b). That the allegations of para-
graph 9b. are not true. All of said
obligations were cither authorized to
be entered into by the Board of Di-
rectors or ratified after they had been
executed. The recital in said para-
graph of certain of the by-laws of
said company is admitted to be cor-
rect, but said by-laws so recited do
not set out in full the authority pos-
sessed by the president and other offi-
cers of said defendant.

Tenth. That th# allegations of
paragraph 10 of said bill of complaint
are not true, and the defendant avers
that the following is a true state-
ment of tlie condition of the company
on May 9th. 1904.
Bonded debt $325,000.00
Indebtedness other than

bonded debt 54,968.53
Cash on hand and amounts

due from agents and oth-
ers 18,755.14

Leaving due by company.
other than its bonded
debt 36,213.39
On the said 9th day of May. 1904.

the company had on hand wood, wood-
land. supplies, and other materials
which had been bought and paid for
out of the earnings of the company

and which are needed in its operation,
amounting to twenty-five to thirty
thousand dollars.

Eleventh. 1 hat the allegations of
paragraph 11 of said bill of complaint
are not true; the defendant is not in-
solvent. It has a capital stock of
$1,800,000, and its property, includ-
ing its franchise, is worth largely
more than the amount of its capital
stock. It has a bonded indebtedness
of only $325,000. and a floating debt,
including current expenses, of $46,350,
less the excess of cash and bills re-
ceivable over bills payable as afore-
said. Its stock in tne market is easi-
ly worth fifty cents on the dollar,
which is more than it has been worth
at any time since the war. Defendant
also avers that the allegation in said
paragraph that the property of said
defendant has been or is being wasted,
is not true.

Twelfth. That the allegations of
paragraph 12, that the officers of
said corporation act in defiance of its
charter and by-laws, is not true; and
this defendant, further answering the
specifications in paragraph, num-
bered from one to twelve, avers:

(1.) The defendant admits that said
VV. H. Bagley does not appear as a
stockholder in the president’s report
in 1903, but defendant avers that sub-
sequent so his appointment as said di-
rector he duly qualified himself to be
a director under the by-laws of said
company.

(2.) That the directors of the de-

fendant corporation met frequently,
holding the following meetings during
the years 1902, 1903, 1904,, to-wit;

On March 4th. April 29tn, July

Bth, September 2 4 th, Decem-
ber 29th, in 1902; on Feb-
ruary 19, March 28, June 29, Sep-,
tember 24, December 9, in 1903, and
on January 19, February 11, and
March 20, in 1904, and they exercised
all such supervision and control of the
management of the affairs of the said
defendant as was practicable, that
they did keep a record of their pro-
ceedings, the same being kept by Mr.
M. Manly, the secretary of the com-
pany: that said record so kept is sub-

(3.) That the employes, station
agents and others mentioned in said
ject to the inspection of any stock-

holder or person interested therein,
bill have been required to make suffi-
cient reports in respect to their official
action and receipts. Whether such
reports have been technically made at
stated times or not, the defendant
has lost no money by said
station agents or employes, and if said

station agents or employes have not

made their reports and accounting
with due regularity at all times, no
money has been lost. It is true that
small balances are due from two of
the* station agents of defendant, but
they are being gradually paid and
the defendant does not expect any loss

to result therefrom.
(4) Answering sub-section 4, the

defendant avers that being greatly
embarrassed by reason of its inability
to seci a regular supply of wood
for use upon its engines, the defend-
ant found it advantageous to make a
contract with one Ives to supply it
with wood on certain of its racks. The
said Ives employed a number of con-
victs from the State's Prison, and was
required to give security for the pay-
ment of their hire. The State’s Pris-
on insisted upon personal guarantors
rather than, the signature of the de-

fendant company as a guarantor for
the payment of the hire of said con-
victs, thereupon the said Ives secured
personal guarantors, and this defend-

j ant undertook to indemnify such per-
sonal guarantors against loss. The de-
fendant could safely do this, because
all the wood which Ives was to fur-
nish was to the defendant, and the
defendant controlled the payment of
the same. This arrangement resulted
in securing to the defendant a regular

and satisfactory supply of fuel for its
engines, and no loss has accrued to
the defendant by reason of this con-
tract to indemnify the sureties of
Ives, nor has it lost any money ad-
vanced to the said Ives to enable him
to carry out his contract, and the

whole transaction has resulted to the
advantage of the defendant and with-
out any loss whatsoever.

And further answering, said defend-
ant avers that it has put in no side
tracks except where the same wore
necessary and advantageous to the de-
fendant.

(5) That the allegations that the

President employed Charles M. Bus-
bee as an attorney in the suit brought
by K. S. Finch against the defendant
corporation and that he paid him for
his services in that behalf is true. That
section 8 of said by-laws, which is
quoted in said bill of complaint, shows
upon its face that such employment
was legitimate and regular; that the
provisions of said section show upon
its face that a director is prohibited
from serving as an agent or attorney
in regard to a claim or other proceed-
ing against said company, and not
from doing service as an attorney in
its behalf.

( uykr's Stock Voted.
(6) That the provisions of sections

1 and 4 of said by-laws, in respect to

the President’s salary, were amended
at the meeting of the stockholders of

said company held on the 26th day of

September, 1901, so that the salary of

the said President was increased from
SI,BOO to $2,500 per annum. That at

said meeting the stock of complainant,
the said John P. Cuyler. was duly rep-

resented and was voted in favor of
said amendment.

(7) That the appointment of a Com-
mittee on Proxies in excess of seven
was done at a general meeting of the!
stockholders of said defendant; th t*
the same was done in ihe interest of

the defendant corporation, and for the
purpose of securing it additional busi-

ness and increased revenue: that the

value of such additional business was

largelv more than ihe value of a pass

to the members of said proxy com-
mittee' that at the meeting of stock-

holders at which this action was had
in respect to the increase of member-

ship of the said proxy committee, the

stock of the complainant w as duly rep-

resented and was voted in favor there-
of, the vote in favor thereof being

Un

And
m °more specifically answering

sub-sections 6 and 7 of paragraph 12.
the defendant says that it is true that

the President of the company receives
for bis services $2,500 per annum, but

tt
,r
d« fefthat this is in violation of tho

bv lows of the company. It is also
true that the proxy committee consists

[ i f more than seven members, but it is
j id.o-w !«<• den l that this is in violation
of the company’s by-laws, for the rea-

j son that both of these by-laws were
| in effect amended at the stockholders’
meeting in September, 1901. The re-
cord shows that at that meeting the
following resolution is offered by L.
Harvey and unanimously adopted,
to-wit: “Resolved that the salary
of the President be increased
to $2,500 per annum from and after
this date.”

The record at said meeting niso
reads: “The following are placed in
nomination by Dempsey Wood as a
Proxy Committee, to-wit: H. It. Bry-
an, Jr., George Decs, W. B. Blades,
Mark Diso.sway, J. F. Taylor, E. B.
Hackburn, N. \V. Taylor, S. C. Suggs,
D. Oettinger, W. L. Arendell, W. L.
Kennedy, Dr. Boyette, George N. Ives,
E. W. Rosenthal, D. V. Dixon, T. \V.
Mewborne, M. M. Marks, John Forlow,
C. T. Watson, T. C. Hyman, E. H.
Meadows, K. R. Jones, Simeon Woo-
ten, George Sumrell, J. W. Potter,
Joseph Baxter and Charles Dewey. ’

That the total stock vote at said
meeting, including the vote of the
State, was 1463 votes; that of this vote
the State’s proxy was entitled to cast
350 votes and the private stockhold-
ers 1,113 votes; that each of said per-
sons received 1,463 votes, that being
the total stock vote at said meeting;
that the stock of the complainant was
represented at said meeting and was
voted with the other private stock-
holders for the increase of the presi-
dent’s salary, and for this increase in
the number of persons on the proxy
committee, and he ought not to be al-
lowed to complain of his own action;

j that in subsequent meetings of tiie
stockholders a few other names were

! added to the proxy committee, but it
| was always done by the stockholders
| in meeting assembled, and this com-
plainant’s stock was vote! therefor.

(8.) That in respect to the appoint-
ment of said increase! proxy com-
mittee as hereinbefore stated, the
same was done in the interest of an
increased revenue for the defendant,
and that the action of the stockholders
iiv so increasing said proxy committee
operated as an amendment to said by-

law', and the stock of said complain-
ant was voted in favor thereof.

(10.) That in resoect to the ap-
pointment of local counsel as alleged,
the same was done in the interest of
said corporation.

(11.) That the allegation that mile-
age books were issued by sain defend-
ant and are unaccounted for is not
true. On the contrary, defendant
avers that every mileage book issued
by it and not now on hand was su'd
for value, and all of tlvnn have been
accounted for; that none were given
away or delivered to any person with-
out due consideration; that seventy-
five mileage cards \ve^ : printed for
the use of the defendant and were
used by it from time to time in the

interest of its business. JCach of these
cards was good for 500 mi.es of travel
on the road of the said defendant, and
;.f the seventy-five printed as above,
not more than ten or twelve v. <re
used by the defendant.

As to llio Oil.

(12.) That the allegation that any
contract in respect to oil was executed
by the corporation of its officers or
agents for the purpose of favoring the
National Oil Company Is not true. On
the contrary, the conua-t male wilh
said company was for a superior qual-
ity of oil, at a fair jinee, and the price
therefor was not in excess of the price
which it would have been necessary
to pay any other oil company for oil
of equal grade and quality.

Thirteenth. The defendant answer-
ing the allegations contained »n the

j thirteenth paragraph, says: That U
} is not true that the condition of ihe

j property of the defendant is deplora-
ble. On the contrary, it is averred

f that its condition is £ *oi. It is not
! true that the etdckholdeis other than
| the State have attempted t * negotiate
a lease of the properly. It is true
that several propositions to lease the
property have been submitted to the
governor of the State, but it is denied
that these propositions or any oQ them
were the result of th* endeavors of
the private stockholders. And it in
further denied that any of these prop-
ositions proposed to deposit with ihe
treasurer of North Carolina good and
solvent bonds sufficient in amount to
guarantee the faithful performance by
the lessee of the coni'-b us of the
proposed lease. It is admitted, how-
ever, that some of the propositions
contained an offer to give bonds to se-
come the performance of these condi-
tions in sums sufficient to secure one
and two years rental, but it is not true

that they proposed to deposit with the
treasurer of North Carolina good and
sufficient bonds to secure the faithful
performance of all of the conditions
of the lease.

Fourteenth. That answering the al-
legations contained in the fourteenth
paragraph, it is admitted that a ma-
jority of tiie private stockholders are
in favor of a lease which yields a rea-
sonable rental, and which is sufficient-
ly safe-guarded to protect the inter-
ests of tiie State and the private stock-
holders, and it is averred that the
State has been and is now ready to
join in making such a lease.

The State’s Proxy.
And answering the balance of this

paragraph, it is admitted that the pri-
vate stockholders passed the resolu-
tion set out in this paragraph, but
the defendant alleges that it was done
under these circumstances: After
the regular business at said meeting

had been transacted, J. W. Grainger,
the State's proxy, of his own motion,
stated that the Governor would be
glad to know' the views of the private
stockholders in reference to a lease of
the property, and that thereupon the
meeting was held and the resolutions
passed; that as it was to he r. meeting
of the private stockholders alone,
the State’s proxy, as was proper for
him to do, absented himself while
they were deliberating about the mat-
ter; that he did not absent himself
for the purpose of delaying or defeat-
ing any action on their part: that they

had no proposition for a lease before
them, and that all they could do was
to make known their views on the

question of leasing the property when
a proper lease could bo obtained.

Fifteenth. That answering the alle-
gatiotis contained in the fifteenth par-

agraph, defendant says: That it is

admitted tiiat tiie Governor directed
the State’s proxy to inform the stock-

(Continued on Third Page.)

A BATTLE OF WITS
111EK PARTE MOORE

Alpha and Omega of That
Contempt Case.

CLASH OF KEEN WITS

The Lawyers Purge Themselves by

Piling Pelion on Ossa and Leave

the Supreme Court Marvell-
ing. Incident of Recon-

struction Days
BY R. L. GRAY.

Reference having been made in sev-

eral instances in the hearing and re-
ports of the contempt proceedings
against the Lumberton bar to the fa-

mous case of Ex Parte Moore, as a
result of which a large portion of the

bar of North Carolina was for a time
debarred from practice, I have

thought that at this day, thirty-five

years after the stirring events that
gave rise to that proceeding, a resume
of the case and the pleadings and of
the events that led thereto, might be
of general interest.

In the reconstruction year of 1868,
the members of the Supreme Court
were Chief Justice Richmond M.
Pearson and Associate Justices Wil-
liam H. Battle and Edwin G. Reade —

Chief Justice Pearson and Associate
Justice Reade Republicans. The cam-
paign of that year, while Republican
success was a foregone conclusion,
was one of the bitterest in the history
of the State. The worst element of
the Commonwealth, that had been held
under before and during the war, were
now joined in battle array with the
emancipated negroes and the more
dangerous carpet-baggers in a poli-
tical combination that was at the time
invincible. With the novel taste of
power in their mouths, this element
went easily to excesses of all kinds.
The leaders were for the most part
as ignorant and vicious as the rank
and file of the dominant party, and the
few able and honest men who were in
that affiliation were compelled to pan-
der in a greater or less degree to the
passions and prejudices of the times
for their very political existence.
Drunk with success, maddened with
the realization of their wild dreams
of elevation over their former mas-
ters, greedy of booty, eager as the
proletariat ever is for a forced recog-
nition of an equality that he knows lie
does not possess, this element com-
menced the carnival of fraud and
crime and the career of slander and
insult which planted in the body of
the reconstruction party the cancer of
death even in the hour of its birth.

At Raleigh the -“Standard,” the
paper which had been edited by Gov-
ernor Holden, was then in the charge

| of a Yankee negrophile by the name of
Paige—A man of neither education
nor morals but possessing a bitter and
unclean pen which admirably fitted
him for the position he held. During
the campaign in 186 S there appeared
in the Standard an article addressed
to the recently emancipated negro'es
which is entitled to take ffonl rank
in the long list of infamies which the
State was called upon to endure as the
result of the war. Calling upon the
negroes to demand social and political
equality it advised them in default to
take to the torch or the sword; charg-
ing miscegenation between white men
and negro women it advised negro
men to retaliate by taking liberties
with the wives, sisters and daughters
of their white neighbors.

The spirit of the South was never
better illustrated than by the fact
that, having penned his article, Mr.
Paige became at once a hasty bird of
passage. So far as is known the
magnet of his fears thenceforward
kept him securely anchored far north
of the Mason and Dixon Line; so that
his name lingers today only in some
of the strenuous expressions of what
Joe Turner called his '“okl editorial”
and in the memory of our older citi-
zenship as one of the more flagrant
incidents of a political night-mare that
continued for a decade. That this Mr.
Paige should have been thus eliminat-
ed at a time when those of his kidney
were in complete control of the gov-
ernment and upheld by the bayonets
of a hostile soldiery is but another
evidence of the unequalled quality of
virtue of a people, who, under subjec-
tion, were yet indomitable in defeat.

Naturally this article and other
campaign excresences of a like nature
blew as a blast furnace upon the pas-
sions of both white and black. And
when it was whispered that one of the
Supreme Court Judges was the author
of a bitterly partisan and inflammato-
ry "Legislative Address” calling upon
the negroes to "assert their rights. ’

the bar of the State stood
aghast with horror and amazement.
Already both the Superior and Su-
preme Court Judges had shocked pre-
cedent and legal conventionality bv
their participation in political affairs.
Some of them had gone into poliv.eal
conventions; < tie rs h.*d made spce< li-
es on th<- stump; nearly II them
had given active aid in the way of
shrewd counsel to the ring that was
prostituting the credit and the good
name of the State. In a carpet-bag
parade with torch-lights and flying
banners of incendiary device two of
the Judges of the Supreme Court had
ridden publicly qs honored guests of
the party that was responsible for the
public debauch.

These were the conditions, then,
from which the contempt proceedings
at length arose. During all the time
that these events were occurring,
throughout the heated campaign

(Continued on Second Page.)

Every Creditor and Almost Every Private Stock-
Holder Joins With State in Opposing

Receivership.

THE ROAD S EARNINGS

During Mr. Bryan's Adminisiration
Earnings Above Expenses and Fixed
Charges $295.563.85-lnvested in

the Betterment of the Physical Con-

dition of the Road-Balance of $12,-

626.66-Each Count in the Com.

plaint Taken up and Answered Se-

parately. in Detail and Specific-

cally.
Cnyler’s 37 shares of stock voted in

the stockholders’ meetings for the very
matters and things now complained of
by him in his bill. *

A statement of earnings and ex-
penses of the company during the mi-
ministration of Mr. .lames A. Bryan
as President, shows amount of earn-
ings over and above operating ex-
penses and fixed charges $295,863.85.

The construction, equipment, real es-
tate and permanent improvements
amount to $283,236.10, which leaves a

f
lralance of $12,627.66.

The net earnings have been invested
in the betterment of the physical con-
dition of the road.

Those are some of the facts shown
in the answer of the Atlantic & North
Carolina Railroad to the bill of com-
plaint liled by John P. Cuyler, of New
Jersey, when he petitioned the United
states Court here to put the Atlantic
& North Carolina Railroad Company
in the hands of a receiver.

The answer was tiled yesterday af-
ternoon at three o'clock in the oflice
of the Clerk of the Federal Court. It
was signed by President James A.
Bryan, of the Atlantic & North Caro-
lina Railroad Company; M. Manly,
Secretary' and Treasurer and the fol-
lowing solicitors for the defendant:
Attorney General Robert D. Gilmer,
ex-Governor Thomas J. Jarvis, of
Greenville; Messrs. Pou & Fuller, of
Raleigh; Mr. Charles M. Rusbee, of
Raleigh, and Col. W. C. Munroe, of
Goldsboro.

The full text of the answer follows:
In the United States Circuit Court.

Fourth Circuit, Eastern District of
North Carolina.

In Equity.

John P. Cuyler, Complainant,
vs.

The Atlantic A- North Carolina Rail-
road Company, Defendant.

DEMI’IiHEU AND ANSWER.

The defendant, by protestation, not
confessing or acknowledging any or
all of the matters or things in the l !1
of complaint in this cause -ontalned to
be true in such manner and form as
the same are therein set forth and al-
leged. demurs to the said bill, and for
causes of demurrer shows:

I. That it appears bv the complain-
ant's own shoWing by the said bill tliat
he is not entitled to the relief prayed
by the bill against this cP'endunt.

11. That it appear by the com-
plainant's own showing by the said
bill that he is not entitled to the re-
lief prayed by the bill against the de-
fendant. for that

(a) The bill of complaint does not
set forth with particularity any efforts
of the complainant to secure such ac-
tion as he desires on the part of the
managing directors or the sharehold-
ers of the defendant corporation, ami
the cause of his failure to obtain such
action.

(b) tor thst it does not appear from
the said bill of complaint that the de-
fendant corporation or its directors
have been requested to bring any suit
on account of the matters and things
alleged in the said bill of complaint
and that they have refused so to do

Answer
And the defendant answering the

hill of complaint filed in the above en-
titled cause, says, saving and reserving
to itself the benefits of all exceptions
to the manifest errors and imperfec-
tions in the said bill’ contained, for
answer to so much thereof as it is ad-
vised is necessary or material for thens
to answer into, does aver and say:

First. That the allegations contained
in paragraph 1 of said bill of com-
plaint are true.

Second. That it is not true, as al-
leged in paragraph 2 of said bill of
complaint, that the amount in contro-
versy in this suit is of more than two
thousand dollars in value, exclusive
of interest, if by that allegation the
complainant means to aver that the
value of his thirty-seven shares of
stock in said corporation is more than

but if the complainant means
to aver that the value of the property j
of the defendant corporation, which
bv this bill the complainant seeks to |
have this honorable court take posses-
sion of and administer, the allegation i
is admitted to be true.

Third. That the allegations of para- j
graph 3 admitted to be true, with 1

the further allegation that the com-
plainant has been the owner of the
thirty-seven shares of stock mentioneu
in said bill for the past seven years.

Fourth. That the allegations con-
tained in paragraph 4 of said bill of
complaint are admitted to be true.

Fifth. That the allegations contain-
ed in paragraph 5 of said bill of com-
plaint are admitted to be true, except
that the defendant avers that there-
after the said charter of the defendant
corporation was again amended when
the State purchased additional stock
therein; and it was then enacted that
the State should have 350 votes ihstead
of 300 in each meeting of the stock-
holders of the said corporation, and
the State since then has been entitled
to voie and has cast 350 votes in said
meeting.

Sixth. That the allegations contain-
ed in paragraph 6 of said bill of com-
plaint are not true, except the allega-
tion that the State of North Carolina
is entitled to cast 350 votes in the
stockholder’s meetings of the said cor-
poration; and the defendant avers that
the stockholders in said corporation
other than the State are, as the stock
is now' held, entitled to cast 1,209 votes
in said stockholder’s meetings; hut the
actual number of votes cast by said
private stockholders In said meetings
is altogether dependant upon the
amount of stock that is actually rep-
resented in any stockholder’s meeting,
either in person or by proxy.

Seventh. That the allegations of par-
agraph 7 in said bill of complaint are
not true; on tiie contrary, this defend-
ant, upon information and belief, avers
that the chief purpose for which the
various private subscriptions, includ-
ing the subscription by counties along
the line of said road to the said stock
were, almost entirely, if not entirely,
made by the said counties and by pri-
vate citizens living along its route for
the purpose of developing and building
up that section of the State of North
Carolina through which the railroad
of the defendant runs; and that the
acquisition of the stock of said defend-
ant since then by any person has been
and is for the reason that for many
years past the stock of said defendant
has been a good investment on account
of its constantly increasing value n
Ihe market.

Eighth. That so much of the eighth
paragraph of said bill of complaint
as alleges that it is the duty of the
proxy of the State of Nqrth Carolina
to attend all meetings of the stock-
holders of said corporation under the
provisions of section 4 of the said Acts
of 1854-’55, is not true; on the con-
trary this defendant avers that the
provisions of said section confer a
privilege and do not impose an ob-
ligation upon the said State’s proxy
And the defendant also says that the
further allegation in said paragraph,
that the provisions of said section were
enacted for the purpose of giving the
private stockholders a controlling and
dominating influence and power in
meetings of stockholders, is not true.
On the contrary, this defendant avers
that tlie provisions of said section were
intended to apply*and do only apply to
the mode in which the stock of the
State of North Carolina should be voted
at said stockholders’ meetings, and that
pursuant to said section the stock-
holders of said company adopted a by
law, providing for the meetings of
said stockholders, which by-law is
contained in section 3 of the by-laws
of said defendant company, as fol-
lows:

“At least ten individual stockhold-
ers, represented either in person or by
proxy, and holding not less than a ma-
jority of the stock subscribed by indi- ]
viduals. together with the State pioxy, I
shall be necessary to constitute a quo- j
rum for the transaction of business”

And therefore, the defendant avers
that the only provision requiring the
presence of the State's proxy at the
meetings of said stockholders is the
by-law above recited, adopted as afore-
said at a general meetin~ of the stock-

holders of said company upon a ma-
jority vote of the private stockholders,
and is not a provision of the charter

of said company; and that said by-law
is subject to repeal at any time by
vote of the private stockholders of said |
defendant.

Ninth. That as to paragraph 9 of
the bill of complaint, defendant alleges

that since 1865 it has not been able

to earn revenue sufficient to take care
of its obligations, to re-build and main-
tain its road-bed and equipment in
proper condition, and at the same

time to regularly pay dividends upon

its stapital stock. Just previous to

1865 the road was almost entirely de-
stroyed by military operations of hotn
armies along its line, and in 1860 ;t

was returned to the defendant in an ut-
terly dilapidated condition and w-.th
very heavy liabilities outsanding
against it. Since that time it has been
the purpose of the defendant to toko
care of its liabilities, including its cap-
ital stock, to rebuild the road, to te-
equip it. and to maintain it in 1 *afe
and proper condition to perform its
duties as a common carrier. It has
accomplished all of these purposes,
and tlie road is now in better condi-
tion physically and in its power to
earn revenue than it has ever fc *en

before. Its receipts from freight and
passengers are larger than .ever
before, and the market value cf its
stock is greater than ever before. It
is true that the iron along the railroad
is not of the heaviest, and that if 1 lie
largest size locomotives were 1 laced

upon said road, the iron would per-
haps not be sufficient for the said lo-

ir


