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cents an hour; that on February 1, 
1947, the trade received an addi
tional increase of 8 ¥2 cents per 
hour but that the Defendants and 
the First and Second Vice Presi
dents took a larger increase than 
was authorized by this Section.

To this Petition the Defendants 
filed an Answer setting out in de
tail the wages of the President, 
Secretary-Treasurer, First and Sec
ond Vice Presidents from April of 
1941 to the date of filing their 
Answer. » - V

The Defendants further alleged 
that that portion of §75 which re
quired that changes in officers’ 
salaries must be referred to the 
trade and that resolutions pertain
ing to officers’ salaries being per
mitted only on the “off” year was 
removed by the Convention of 1944 
and that following such removal 
the officers salaries were increased 
as specified in the Answer but that 
because of the change in 575 it was 
not required that such change be 
submitted to the trade.

The Defendants admitted that 
on June 1, 1946, the trade was 
granted an overall raise of 1816 
cents per hour, that the officers 
took an increase of 1814 cents per 
hour based on a 60 hour week and 
that later they determined that in
stead of such increase they were 
entitled to a 12*4% increase and 
to retroactive pay; that when, in 
February 1947, the trade was 
granted an increase of 8%cents an 
hour the officers took an increase 
of 7%% and that when in Septem
ber 1947 the trade was granted an 
hourly increase of 6 cents the of
ficers took an increase of 5%.

The Defendants alleged that the 
provisions of the Constitution, the 
action of the Convention of 1944 in 
deleting portions of §75 and in in
creasing the officers’ salaries were 
well known to the Plaintiffs and 
were willfully omitted from the 
Plantiffs’ Petition. Defendants fur
ther alleged that the actions of the 
officers m interpreting the hourly 
wage increases to the trade on a 
percentage basis were well known 

'or in the exercise of ordinary dili-' 
gence could have been well known 
to the Plaintiffs.

The Defendants further alleged 
that the Petition filed by the Plain
tiffs is “willfully and maliciously 
misleading and is not filed in good 
faith; and that the Plaintiffs are 
members of a faction within the 
Brotherhood who seek -election to 
office therein and are using this 
Court merely as a political sound
ing board; and that the true pur- 

jpose of this suit is to cause dis- 
Isension within the Brotherhood, 
falsefy discredit and defame these 
Defendants and cause them injury, 
humiliation and embarrassment.”

To this Answer the Plaintiffs 
filed a Reply admitting that the 
1944 Convention repealed a part of 
575 of the Constitution but deny 
that said Convention had the power 
to repeal said Section and then im
mediately to increase the officers’ 
salaries without a vote of the 
trade. The Plaintiffs in their Reply 
further allege that on one occasion 
at least eight locals did ask for a 
vote of the trade on the question 
of National Officers’ Salaries but 
that the Defendant James Duffy 
as President and the Executive 
Board of the Brotherhood “refused 
and did not permit or call for a 
vote of the trade as required by the 
Constitution.” ,

Plaintiffs in their Reply also al
lege that the percentage increases 
as Liken by the officers were un
authorized under the Constitution 
and denied that their Petition was 
not filed in good faith.

FACTS:
The National Brotherhood cff 

Operative Potters filed Articles of 
Incorporation with the Secretary 
of State of Ohio on the 15th day of
November 1894, making applica
tion to become incorporated as a
corporation not for profit.

Paragraph Third Of the Articles 
states:—“Said corporation and the

k associations under it are composed 
1 exclusively of operative potters 
5 and are farmed for the purpose of 

the mutual protection, elevation
and relief of said operative potters 
and their families, and for the fur
ther purpose of cooperation in and 
all matters affecting the interest
of their said craft.”

Corporations not for profit are 
now subject to Sections 8628-97 to 
8623-120 of the General Code of
Ohio.

§8628-101 of the GENERAL 
CODE provides in part that:—

“Such corporation (not for pro
fit) may adopt and change from 
time to time a code of regulations 
for its own government which shall 
be consistent with its articles and 
the laws of this state ♦ ♦ ♦ ♦ ♦”

58623-105 provides that:—
“A corporation not for profit 

may provide in its regulations for 
the election df representatives or 
delegates either at large or from 
special districts. Such delegates 
or representatives, when assembled 
and as directed by the regulations, 
shall and may exercise all the pow
ers, rights and privileges of mem
bers at an annual mooting. The 
assembly or convention of such 
delegates or representatives may 
be held without the state.”

None has been cited and I have 
been unable to find a similar Sta
tute in effect at the time this-corp

oration was organized but 18245 
of BATES’ ANNOTATED OHIO 
STATUTES Revision of 1897, pro
vides that:—' ... r

*’• ’ war 3 ’̂- tO .
“Every corporation may adopt a 

code of regulations for its govern
ment, not inconsistent with the 
Constitution and laws of the 
sute.- ;.'

§8250 provides that:—■
“The trustees er directors of a 

corporation may adopt a code of 
By-laws for their government, wot 
inconsistent with the regulations 
of the corporation, or the Constitu
tion and laws of the State, and 
may change the same at pleasure.” 

53251 provides that:— 
“Regulations’may be adopted or 

changed by the assent thereto, in 
writing, of two-thirds of the stock
holders, or, if there is no capital 
stock, of the members, or by a 
majority of the stockholders or 
members, at a meeting held for 
that purpose, notice of which has 
been given by the acting President 
personally to each • member . or 
stockholder, or by publication* in 
some newspaper of general circula
tion in the county in which the 
corporation is located, or in the 
counties through which its improve
ment does or will pass.”

Whatever their authority the 
Brotherhood adopted regulations 
or By-laws which they have term
ed a Constitution. Their authority 
to adopt such a body of Rules is 
not questioned by either side in 
this case and the decision in this 
case depends almost entirely on the 
interpretation of such action.

There have been submitted tn 
evidence the Constitution revised 
July 3-9, 1925; the Constitution -re
vised July ‘2-10, 1920; the -Consti
tution revised October of 1941; the 
Constitution revised January of 
1946; and the Constitution revised 
October 1947. Unless a different 
Constitution is specifically referred 
to all references to Sections will be 
to those in the Constitution revised 
October 1941, since that -Constitu
tion was hi effect at the time of 
the 51st Convention held in Atlan
tic City, New Jersey, from June 
26th to July 6th, 1944.

Section 3 bf all of these Consti
tutions is identical and reads as 
follows:—

“The Convention of the National 
Brotherhood of Operative Potters 
shall have power and authority to 
make or repeal any laws deemed 
necessary. It may also tax the 
members for the maintenance of 
the organization.’

All witnesses agreed that this 
provision had been in their Consti
tution as long as they could remem
ber.

Section 86 of the Constitution of 
1941 is as follows:—

“Each Local Union shall. haVe 
power to propose a law or to ask 
for the repeal of a law. Before any 
local may act under the referendum 
it must first serve due notice to 
each and every member in good 
standing of such referendum by in
serting notice in vat official journ
al with signature of officers of 
Local Union. The voting shall be 
by secret ballot and the endorse
ment of a majority of those pre
sent at such meeting shall be nec
essary to carry the proposition. 
Such proposition when signed by 
eight Local Unions, showing each 
local’s vette for and against, in 
compliance with the foregoing in
structions, dhall then be submitted 
to a vote of the trade and a major
ity vote shall decide them. A vote 
of the trade Shall have precedence 
over the vote of the delegates in 
Convention.”

This Section appears substan
tially the same as §85 of the -Con
stitution of 1920 and Section 86 of 
the Constitution of 1925, and as 
§91 of the Constitution of 1946 and 
1947. i

Section 75 of the Constitution of 
T941 provides that:— j

“Resolutions calling for changes 
in the salaries of the National Of
ficers may be introduced in Con
vention or in Local Unions, but 
such resolutions must be referred 
to the trade for adoption or rejec
tion, and each officer shall be voted 
upon individually; resolutions per-: 
taining to National Officers* salary 
is permitted only on the off year.”

This Section in substantially the 
same form is numbered 75 in the 
Constitutions of 1920 and 1925 and: 
is numbered 77 in the Constitutions 
of 1946 and 1947.

Mr. Thomas J. Dtrffy who has- 
been a member of the National 
Brotherhood of Operative Potters 
since its incorporation in 1894, its 
Secretary from 1899 to 1908) its 
President from 1903 to 1911 and &■ 
member of the Industrial Commis-< 
si on of Ohio, testified that as far 

‘as he could remember §3 of the' 
Constitution had been in effect 
from the beginning; that 586 was; 
adopted by the Convention at the: 
time of the general agitation fori 
the initiative and referendum’- 
and that §75 was adopted at about, 
the same time. He stated that prior 
to the adoption of §86 there was! 
no provision for a referendum or 
vote of the trade and that he was 
“pretty sure” that §75 was adopt-: 
ed by one of the Conventions prior! 
to 1911.

Mr. 'William Watkins testified 
that he had been a member of the 
Brotherhood for some time and 
that as he “remembered §75 was' 
put in 1908 by a referendum.” j

Mr. Paul VanFossan testified 
that he had been a member for; 
thirty years and that §75 had been 
in the Constitution ever since he

cooM lemenfljei.
Section 21 provides tiiat:—
“Prior to the Convention a pro

gram of the business to be con
sidered shall be sent to the local 
unions by the National Secretary, 
containing resolutions, recommen
dations and amendments that have 
been sent by the union officials to 
the Secretary of the N. B. of 0. P.”

Section 26 provides that:—
“All resolutions adopted by the 

Convention which do not specify 
the time they shall become effec
tive—-excepting resolutions affect
ing the wage scale—shall take ef
fect on the first day of the month 
following the adjournment of thfe 
Convention.”

Plaintiffs have agreed that the 
wages of the Defendants as set 
forth in their Answer are correct. 
Therefore in the year 1944 and 
prior to the Convention of June 
26th to July 6, 1944, the Defend
ant James Duffy as President re
ceived a salary of $141.50 per week 
or $7,358.00 per year and the then 
Secretary of the Brotherhood, John 
McGillivray, was receiving a salary 
of $111.44 per week err $5,794.88 
per year. •

Prior to the Convention a Pro
gram of Resolutions (Plaintifs* Ex
hibit “A”) was made up by or un
der the direction of th^ Secretary 
of the National Brotherhood and 
distributed one copy to each dele
gate and one copy to each Local 
Union. On page 44 of said Pro
gram appears Resolution No. 253 
which reads as follows:—

“Whereas, our membership has] 
increased in the last few years, 
thereby increasing the duties and 
responsibilities -of our National Of
ficials, Standing Committee mem
bers and National Conferees; and, 

“Whereas, the Officials, Stand
ing Committee members amd Na
tional Conferees take on the extra 
duties and responsibilities without 
any extra pay; therefore be it

“Resolved, that this Convention 
go into this question and revise the 
salaries of our National Officers, 
Standing Committee members and 
National Conferees.”

It was agreed by all parties that 
mo mention was made of a revision 
of 575.

From a Report of the Proceed
ings of the 51st Convention {De
fendants’ Exhibit No. 4) held in 
Atlantic City from June 26th to 
July 6th, 1944, on Page 29 it ap
pears that in the afternoon session 
•on Friday, June 39th, under the 
heading “Report of Finance Com
mittee” the following took place:—

“REPORT OF FINANCE 
COMMITTEE

(Delegate Bruce of Local Unicm 
No. 10® presiding)

“Whtereas, mrr membership has 
increased in the last ten years 
thereby increasing the duties amd 
responsibilities of our National Of
ficials, Standing Committee mem
bers and National <conferees.

“Therefore be it resolved, that 
Section 75 of the National ’Consti
tution be amended by striking out 
the last four (4) lines of Section 
75 to read as follows:

“Resolutions calling for changes 
in salaries of the National officers 
may be introduced in 'convention or 
in Local Unions and be it

“Further resolved that the Fin
ance Committee bring in its recom
mendations as to the salaries paid 
for each office, Executive Board 
member, Standing Committee mem
bers and members of all confer
ences.

“Committee recommends adop
tion.

“Motion by Fred McGillivray we 
have secret ballot on this question.

■“Motion carried by vote of 97 
yes, 46 no.

“Motion by Chairman of Finance 
Committee that salaries paid Na
tional officers and members of 
Committees be as follows:

“Salary of National President 
$12,000.00

“Salary of National Secretary- 
Treasurer $8,500.00

“Salary of First Vice President 
$7,500.00

“Salary of Second Vice Presi
dent $7,500.00

“Salary of Organizers $5;000.00 
“The salaries of Standing Com

mittee members and all National 
Committee work, $15.00 per day.

“Motion carried
“The hour of adjournment hav

ing arrived, convention adjourned 
until 2 P. M. July 3rd. Chairman 
announced np sessions on Saturday, 
July 1st”

A copy of the Report of the Pro
ceedings of each Convention were 
sent to each Local Union but not 
to each member.

Following the Convention there 
appeared in the Potters Herald in 
the issues of July 13, 20, 27, Aug
ust 3, and 17, 1944, Notices of var
ious Local Unions catling special 
meetings in accordance with the 
provisions of 586. The notices of 
Local No. 124, Local No. 9, The 
Finishers, Local No. 94, Local No. 
42, Local No. 12, Local No. 7, 
Local No. 17, Local No. 122, .Local 
No. 24, Local No. -148, Local No. 22, 
Local No. 16, Local Nd. 25, Local 
No. 131, Local No. 172 and Local 
No. 116 were practically identical 
in wording and stated that:—

“A special meeting has been 
called (for a specific date) to vote 
on asking a vote of the trade ac
cording to §86 Of our Constitution 
in reference to repealing laws en
acted in the 1944 Convention per
taining to officers salaries.”

The Notice of Local No. 59 in

tire PtUters Herald of Jtiy 27ti», 
the notice of Local No. 121 afFear- 
ing hi the Potters Herald of Aug- 
prt 3rd and the Notice of Local No. 
116 appearing in the Petters Har
ald -of August 17th, stated that:— 

“AH members art hereby noti
fied to be present at our neat 
regular meeting to be held (Aug- 
7, 8, and 18 respectively) to verte 
on the question of petitioning the 
Executive Board for a referendum 
in regard to increase in officers 
salaries and repeal of the right of 
referendum on this question.”

The Notice of Local No. 4 which 
appeared in the Potters Herald ef 
July 27th, stated that:—

“A meeting has been balled fer 
Monday, August 14, to vote <m the 
change §n the Ccmxtitution that 
was passed at the last Convention 
in regard to §75 in -order to grt 
this before the trade. Any member 
not voting wiU be fined One 
Dollar.”

The Notice Of Local No. 16 ap
pearing in the Potters HansM ef 
August 3rd stated that:—

“At the regular meeting ef Local 
Union No. 10 to be held Aug. 7, 
there will be a vote on asking a 
vote of the trade in regard to the 
change made in 175 of our Consti
tution at the last Convention.”

The Notice of Local No. 66 which 
appeared in the Potters Herald of 
August 17, Stated that:—

“At the regular •meeting ef Local 
Union No. 66 to be held on Aug. 22, 
there will be a vote <m asking a 
vote of the trade in regard to the 
change made in §75 of our Consti
tution at the last Convention.”

The Executive Board of the*Na
tional Brotherhood met on Septem
ber 29, 1944 and the complete 
Minutes of said meeting (Plain
tiffs’ Exhibit “H") are as fol
lows:— .

“EXECUTIVE BOARD 2 
MINUTES”

Sept. 29, 1944 
“National Headquarters 
East Liverpool, Ohio.

Vice Presidents Hull and Zim
mer absent.

Meeting called to order by Pre
sident Duffy. The Board consider
ed the request of the trade for a 
referendum vote of the trade on 
the National Officers salary in
crease. There being only two locals, 
numbers 4 and 66 requests legal, 
the other 17 requests illegal.

The actions of the recent wage 
conference was reviewed.

Motion by Jordan that the bill 
submitted by Local Union No. 78 
St. Johns, Canada, be paid.

Motion carried.
Adjourned.

John McGillivray 
Secretary-Treasurer 

gg O 
19'4/44

When questioned as to why tjhe 
seventeen requests were illegal 
President Duffy testified that they 
were rejected “because a quorum 
was not present;” and Vice Presi
dent E. L. Wheatley testified that 
they were rejected because “there 
was no break-down as to the votes 
that is the number For and 
Agatodt ? \

The Defendant Secretary, Char
les P-. Jordan, testified that the re
quests df the Locals for the refer
endum could mot now be found.

It is interesting to mote that 
twenty-two (22) Locals published 
notice of a meeting in regard to a 
referendum; that the Executive 
Board mentions the requests of but 
19 Locals and that the requests of 
not one Local whose notice men
tioned the words “officers salaries” 
was found to be legal.

According to the Executive 
Board Minutes at a meeting of the 
Executive Board held at the Ply
mouth Hotel, New York City, on 
January 26, 1945 (Plaintiffs’ Ex
hibit ‘T’),— i

“Meeting called to order by Pre
sident James M. Duffy. Third Vice 
President James Slaven and Sec
retary John McGillivray absent.

It was the unanimous decision of 
the Board that if 575 of the Na
tional Constitution is put to refer
endum it goes back into the consti
tution in its entirety. <

Motion by Charles F. Jordan, 
seconded by Frank Hull that we 
submit a referendum to the trade 
to restore 575 of the National Con
stitution in its entirety. Motion

Motion by E. L. Wheatley, sec
onded by Charles Zimmer that we 
submit this referendum to the 
trade in April. Motion carried.

Charles F. Jordan
Acting Secretary-Treasurer” 

Jan. 81, 1946 
G. G. Reese

The ballot submitting the refer
endum on 575 (being Plaintiffs’ 
Exhibit “G” and also a part of 
Plaintiffs’ Exhibit “L”) read as 
follows:—

“Proposing the re-insertion into 
the Constitution that part of Sec
tion 75 which was stricken out by 
the delegates to our last Convene 
tion. ’ i

MARK BALLOT WITH AN X 
“But such resolutions must be 

referred to the trade for adoption 
or rejection, and each officer shall 
be voted upon individually; resolu
tions (pertaining to National Offic
ers’ salary is permitted only in the 
off year.”

“Adoption of the proposal will 
make effective in its entirety, Sec
tion 75 as same appears in the re
vised October, 1941, Constitution.”

The return of the trade refer-

evuhnn, being a part of Plaintiffs’ 
Exhibit “L”, shows that 2£26 fav
ored a return of §75 to its original 
form and that only 491 were op
posed.

It to undisputed that the increase 
hi the officers’ salaries as adopted 
in the Convention of 1944 was 
never submitted to the trade for a 
referendum.

It to admitted in the Answer 
that following the Convention of 
1944 the President drew a salary 
of $12,600.00 per year or $296.77 a 
week and the Secretary drew a 
salary of $8^500.00 a year ft 
$163.46 a week.

Section 76 provides that:—
“Whenever the general ware 

and china wane trade is granted an 
increase in wages, the same amount 
of increase shall also be paaeed 
along to the President, Secretary- 
Treasurer, First Vice Presitent, 
Second Vice Presitent, and Nation
al Organizer, and whenever the 
trade takes a decrease, said, de
crease shall apply to the President, 
Secretary-Treasurer, First Vice 
President, Second Vice President 
and National Organizer.

Any salary increase or reduction 
for said officials which may be 
proposed in the future, other than 
as stated above, shall conform to 
Section 75.”

It was testified to and not dis
puted that this Section was put 
into the Constitution by the Con
vention of 1934, and that at that 
time there had never been anything 
other than a percentage increase 
or decrease in wages.

It is then set forth in the Answ
er that when on June 1, 1946, a 
general overall raise of 1814 cents 
per hour was granted to the trade 
there followed on Executive Board 
meeting of July 10, 1946 {Plain
tiffs’ Exhibit “K”):— 

“EXECUTIVE BOARD 
MINUTES”

July 10, 1946 
President Duffy’s apt.
Atlantic City, N. J.

“All Board members present.
Motion by E. L. Wheatley that 

we apply 15% increase to the of
ficers salaries, based on the 18% 
cent per hour the industry receiv
ed. Seconded by Charles Zimmer. 
Motion lost.

Motion by Josh Chadwick, sec
onded by Charles Jordan that we 
base the officers’ raise on the 18% 
cent per hour, based on a 48 hour 
week. Motion lost.

Motion by Frank Hull, seconded 
by James Slaven that the officers* 
raise be based on the 18% cent per 
hour for a 60 hour work week. 
Motion carried. (6-f;3-a;l-0)

Motion by Charles Zimmer, sec
onded by George Newbon that the 
18% cent per hour increase shall 
apply to the offiefe force, japitor 
and editor of the Potters Herald, 
Motion carried.

Charles F. Jordan 
Secrrtary-Treasnrer” 

Sept. 23, 1946 
G. G. Reese

Section 277 of the Constitution 
of 1946 (being §257 of the Consti
tution of 1941) provides that:—

“Should any doubt arise respect
ing the true intent and meaning of 
any article or section of this Con
stitution, the question shall be re
ferred to the President and Offic
ers of the National Brotherhood of 
Operative Potters.”

Sometime prior to January 23, 
1947, it was determined that a sec
ond overall increase of 8% cents 
per hour was to be granted to the 
trade effective February 1, 1947. 
The Executive Board Minutes of 
its meeting of January 23, 1947, 
(Plaintiffs’ Exhibit “J”) are as 
follows:—

“EXECUTIVE BOARD 
MINUTES”

l January 23, 1947
“Hamilton Hotel 
Washington, D. C.

Motion by T. J. Desmond, sec
onded by George Newbon that the 
Executive Board take 12%% in
crease on the 18% cent per hour 
increase and 7*4% increase on the 
8 % cent per hour increase. Motion 
carried.”

The Defendants’ Answer set 
forth that the officers determined 
the percentage of the 18% cent 
hourly raise on an average .hourly 
pay of 92 cents making an average 
20% raise, that they made this de
termination by authority of said 
Section 277 of the Constitution of 
1946, and that they determined 
that the 8% cent hourly raise 
should be interpreted to them as a 
7%% raise.

The Answer further states that 
“said Board also determined that 
said officers should have been so 
paid from July 24, 1946, and that 
they are entitled to retroactive 
salary from July 24, 1946 to Jan
uary 1947, which was paid them as 
follows:—

PRESIDENT $603.50 .
SECRETARY $817.56”

There was no evidence of any 
Minutes by the Executive Board in 
regard to retroactive salaries.

The Answer further says that 
“As of August 1947, effective Sept
ember 17, 1947, a further increase 
in wages was granted the general 
ware and china ware trade of 6 
cents hourly overall, which consti
tuted a 5% increase to the officers. 
That, accordingly, as of that date, 
said officers’ salaries were adjust
ed to the following basis:

PRESIDENT $294.09
u SECRETARY $207.57”

No Minutes of the Executive 
BSard was given in evidence show

ing Board actiam such increase.
It to agreed that the only place 

where the officers’ salaries were 
set forth were in the Financial Re
ports one copy of which was given 
to each Local Union.

CONTENTIONS OF THE 
PARTIES: * t

The Plaintiffs contend that t!he 

Convention of 1944 was without 
authority to strike out the last 
four liin> s of §75 because it was 
taking away without referendum a 
safeguard to the members of the 
trade and because there was no 
mention of such proposal in the 
Program of Re-olutions for said 
51st Convention and that there
fore sach Resolution was unauth
orized, invalid and of no effect.

They further contend that the 
increase in salaries was invalid be
cause it was never submitted to 
the trade and because it was pre
sented in a year when a wage con
ference was held.

In this respect President Duffy 
testified that “off year referred 
to the year when there was no 
wage conference, that wage con
ferences were held in even num
bered years and therefore “off” 
year would be odd r.umbered year-.

Defendants’ Ex;..uits “7” atiu 
“8” show that a wage scale was 
adopted in. 1942 and Plaintiffs Ex
hibits “Y” “Z” and “AA” show that 
a wage conference wa- held in 
1944 and Plaintiffs’ Exhibit “S” 
sets forth that said agreement was 
entered into on December 15, 1944, 
that it continned with certain mod; 
ifications the agreement of 1942 
and was to remain m force until 
October 1,’ 1946. These Exhibits 
nhow conclusively that 1944 was 
not an “off” year.

Plaintiffs also contend that the 
repeal of part of 575 was invalid 
because no mention of it was made 
in the Program of Resolutions in 
accordance with 521. Plaintiffs 
therefore amtend that the salary 
increases voted in the Convention 
of 1944 were totally invalid.

Plaintiffs also contend that since 
the hourly wage increases of 18% 
cents, 8% cents and 6 cents grant
ed to the trade were granted to 
each member regardless of his 
wage, there was no reason to in
terpret such increase as a percent
age increase and that the officers 
were wholly without authority to 
do so. Plaintiffs admit that the of
ficers did have a right to set the 
number of hours they worked to 
which said increases would apply.

Plaintiffs therefore contend that 
the officers should be returned to 
the salaries they drew prior to the 
Convention of 1944 plus the 18% 
cent, 8% cent and 6 cent hourly in
creases multiplied by 60 hours per 
week, and that they should be re
quired to make restitution of all 
moneys paid them in excess of that 
amount.

Defendants contend thrft by vir
tue of §3 the Convention had the 
absolute power and authority to 
make or repeal any law induding 
575; and that having repealed the 
last four lines ef 575 prior to the 
resolution increasing their wages 
there was no longer any provision 
requiring said increase to be sub
mitted to the trade; and that the 
subsequent action <rf the trade on 
the referendum restoring §75 
would have no application to the 
salary increase made before said 
restoration.

The Defendants further contend 
that by virtue of §277 of the Con
stitution of 1946 they had a perfect 
right to interpret the hourly wage 
increase as a percentage rnise so 
far as they were concerned, and 
that no one has the right to ques
tion them.

OPINION
The Plaintiffs, having prayed 

for an injunction, this case is 
known as an “Equity” case. If the 
Plaintiffs can prove by clear and 
convincing evidence that the De- 
fendarfta have violated the prin
ciples of equity »nd have thereby 
injured the Plaintiffs they lire en
titled to the relief prayed for.

The evidence shows that §75 
of the Constitution had been in 
effect for many years. The evi
dence is unquestioned that the 
Resolution tp strike from §75 
the last four lines thereof was 
brought out by the Finance Com
mittee without there having been 
the slightest notice to the mem
bers of the Brotherhood that such 
Resolution was pending or intend
ed. A decent respect for the opin
ion of the members of the Broth
erhood in general and a rudimen
tary sense of their responsibilities 
to such members would have com
pelled the delegates who brought 
forth this Resolution to have first 
given full notice of their intention 
to the members of the Brother
hood. It should be borne in mind 
that this Section had been passed 
for the protection of the members 
of the Brotherhood and had been 
in force for many years and to 
repeal it suddenly and without 
warning was morally indefensible.

It should be noted that §3 pro
vides that “The Convention shall 
have power and authority to make 
or repeal any laws deemed neces
sary.” In the Resolution repealing 
the last four lines of §75 there 
is no mention of why such repeal 
was deemed necessary. Mr. Timo
thy J. Desmond testified that oth
er labor organizations were seek
ing the services of experienced of
ficers and that Mr. Duffy had been 
offered a yearly salary of $20,000.- 
00 with another labor organization

and that the delegates Mt that U 
was nect ary to raise Ma salary 
in order to keep him in the Broth
erhood. J’ h might =how the neces
sity of rix.. .ng the salary and even 
of striking from §75 that part 
stating that ‘resolutions pertaining 
to Nation;1 Officers’ salaries is 
permitted only in th** off year,” 
but it showi no nece ty for strik
ing from §75 the provision that 
resolutions calling for changes in 
the salary of National Officers 
must be referred to the trade.”

Following th* action «f the Om- 
vention action of the offi'aT? 
themselves in finding that 17 of 
the Ro-olut ions submitted to them 
were “illegai’ 'showed a most amaz
ing coincidence.

The Defendants contend that 
the Court is bound by the Minutes 
of the Executive Board meetings. 
The Court is r so bound! The 
ResohitoTns should be in the files 
of the National Secretary, and if 
they could not be found it is not 
persuasive for the Defendant- to 
argue that the duty wa upo> the 
Plaint2:s to dig up tlrecords 
from the Local Unions. It is a 
general principle of law that no 
one should be allow ’ to ta% ad- 
var*^ge of his own carelessn- s or 
wr. g doing; and it is a fair infer
ence that the requests of the 17 
Locals followed their notices in 
the Pott Herald.

The of ' ers kr'^v what the Lo
cals desire , and c_u:d have, as they 
-lid in final y submitting 575, 
called for a referendum on th-ir 
salaries. The i -rific aurth -rity for 
this is granted them uy 565 
■.■.nidi reads as follows:—

“The Executive Board shall have 
power to recommend to the trade 
for action any question it may de*m 
necestMry. Any laws which, a 
fair tr.ul, are found to be ii:.t.mc- 
ticable, shall be referred to the 
trade, and it shall take a major
ity vote to repeal them.”

The Defendants con*• rid, how
ever, ‘h^t evr-n in *quky case if 
their actions are v.-ithir the law th»s 
Court has no right to punish them 
for a mere moral dereliction. In 
this contention they are correct; 
and they are entitled to stand or 
fall on the question of the legality 
of their acts under the Constitu
tion of the Brother - >d.

The Defendn-% coh tend that by 
virtue of §3 tr?» C<- vention had 
a perfect right to strike out the 
last four lines of §75.

If the Coi < vnti had such right 
it also had the ngut to strike out 
all of 186 and to take from the 
members their right to referendum. 
Is this the correct interi ’ ^tation of 
these Sections of the Constitution ?

According to 8 o. JUIL, 148, § 
48 under the Title “CONSTITU
TIONAL LAW” it is stated:—

“It is a weH establi-V sd prir.^- 
ple of constitutional ^’“truct-va 
that when general and sp« - al pro
visions of a Constitution are in 
conflict, the latter control; spec
ial provisions relating to a subject 
will control general provisions in 
which, but for such special provi
sions, the subject might be regard
ed as embraced. This rule, however, 
has no apn-r*tion to a situation 
where the Cuiirt is considering an 
amendment to the Constitution, the 
latest expression of the electors 
on the subject To such latest ex
pression must yield all the earlier 
proviti iis of the Constitution which 
are inconsistent with it”

It is therefore my opinion that 
when 586 and §75 were 
adopted the Conventions no long
er had the right to repeal any part 
of said Sections, and that such 
Sections having been passed for 
the protection of all the members, 
they could only be repealed by a 
vote of the trade. t

It is to be noted that the last 
sentence of §86 which was in 
force for many years prior to the 
Convention of 1944, is as follows: 
__“A vote of the trade shall have 
precedence over the vote of the 
delegates in convention.” •

If Mr. Watkins is correct in his 
testimony that §75 was adopted 
by a referendum df the trade then 
there is no question but that such 
Section could not be repealed by 
the Convention.

It is therefore my opinion that 
the Convention was without author
ity to repeal the last four lines of 
§75 and that their Resolution to 
that effect was invalid. It follows 
that the change in officers* salar
ies could not be effective until it 
had been submitted to the trade.

The Defendants contend that on 
Friday afternoon, June 30,1944, "the 
delgeates struck out the last four 
lines of §75, that thereupon the 
referendum provision of said Sec
tion was gone and that immediate
ly thereafter the resolution was 
passed changing the officers’ sal
aries. The Defendants forget § 
26 of the Constitution which reads 
as follows:—

“All resolutions adopted by the 
Convention which do not specify 
the time they shall become effec
tive—excepting resolutions affect
ing the wage scale—shall take ef
fect on the first day of the month 
following the adjournment of the 
Convention.”

In other words §75 in its en
tirety was in full effect until Au
gust 1, 1944, and was in full ef
fect when the resolution ('ailing for 
raises in the officers' salaries was 
introduced in the Convention.

While I have found that the re
peal of §75 was invalid or that, 
if it could be considered as repeal-

ud, such repeal wue net effective 
until Auguts 1, 1944, and that, 
therefore, the resolution introduced 
while §75 was in effect was of 
no effect until ratified by referen
dum of the trade; this being an 
equity «ase the Plaintiffs may be 
defeated if tL- v have been guilty 
of laches 21 > JUR. 1036 to 1986, 
§37 u <1 t the Title “INJUNC
TION.”’ . ' -' ' ’ * ’

1 . - A.* Xxsj .1

The increase in officers’ salaries 
at the Convention was a matter of 
genwai interest to the members 
of the Brotherhood and there was 
nothing to have prevented the 
Plaintiffs from bringing this suit 
immediately, However, quoting 
from 21 o. JUR. 1039, “ft should 
be observed that while lapse of 
time is the primary and essential 
ehment of laches, yet standing 
a*"ns, I-’• ’ without the addition of 
soa.e oti ^r element, it is of no 
signify n ee, as laches is princi
pally a question of the inequity of 
permittim' a claim to be enforced 
because of some change in the con
dition of the property or the rela
tion of the parties. It is here that 
laches shades over into or comes 
to form an elcni< nt in estoppel. 
Mw (Hay irtny ilcjiriivea party of 
the right to an inter' cutory injunc
tion, but it will not, especially in 
the case of injuries of a constant
ly ir< r'-a ing character, deprive 
him of iv.ief on final hearing. The 
courts are particularly reluctant 
to deny an injunction merely be
cause of delay in asking for it, 
where it ir ^ough* by or in the in
terest of the puo Jc.”

Therefore, while this Court will 
not order the Defendants to make 
re ‘if r.ion for ft <t< a-ed sal- 
aiifeii ti**v have reeeiz<d by reason 
of the a<' < n of the Convention of 
1944 it will order them to cease to 
receive such increase until such 
ti r * as it is given tb-^- hy a vote 
of -he trade m acccrdai.ce with 
575.

We now come to the question of 
the mdrt of the Defendant- to take 
a perve’*'‘age increase bas' >i on the 
flat hoa.r.y increases g% m the 
members of the Brotherhood.

Under §277 of the Constitu
tion ef 1946 the Pr< -idewt and of
ficers of the Nation. Brotherhood 
do have the right to determine the 
true intent and meaning of ray 
Section of the Constitution should 
any Uubt arise in respect thereto.

The; say that because of the 
flat hourly increase where before 
all increases had been by percent 
a doubt did ar e as to the true in
tent and mea&ing of §78 of the 
C'jxvir.ation of 1946 (§76 of the 
Constitution of 1941).

This would be true if there were 
a reasonable d( / t as to the ap
plication of sutXi wage increases. 
>78 is, however, very clear — 
“whenever the general ware and 
china war tra'% is granted an in
crease in wages the same amount 
of increase shall also be passed 
along to the President, Secretary- 
Treasurer” and so forth.

Each of these increases was a 
flat recrense in the hourly wage of 
the i > r -ers of the Brotherhood re
gardless of the amount they had 
been earning. There was no rea
son at; earth for the officers of 
the National Brotherhood to inter
pret to themselves alone a percen
tage raise when all members of 
the trade had a flat hourly wage. 
The only “reason” was that by 
strained construction they saw a 
way to get a substantially larger 
increase than the other members 
of the trade. They did have the 
right to set the number of hours 
their rate figured being 60 hours a 
week or an increase to each offi
cer of $11.10 a week.

There was no general publica
tion of the increase they actually 
took nor of the retroactive pay they 
allowed themselves except as ap
peared in the Financial Reports, ft 
would not be laches for the mem
bers of the Brotherhood to fail to 
go through the Financial Reports 
to determine the increases the of
ficers were allowing themselves.

It is therefore my opinion that 
the Defendants were entitled to a 
raise of $11.10 per week from June 
1, 1946; to an additional raise of 
$5.10 per week from February 1, 
1947; and to a further additional 
aries of $3.60 per week from Sep
tember 17, 1947, and that all in
creases in excess of these amounts 
should be paid back by said offi
cers to the Treasury of the Nation
al Brotherhood.

While the salaries of other offi
cers of the Brotherhood are men
tioned in the Petition and in the 
answer, nevertheless the Petition 
being aganist but two Defendants, 
James Duffy and Charles P. Jor
dan, I am without authority to 
make a decision or ruling in re
spect to anyone other than the De
fendants named and served in this 
case.

It is therefore the decision of 
this Court that the Defendant 
James Duffy was entitled to a 
salary of $230.77 per week from 
the time he took the salary raise 
granted him by the 1944 Convention 
until June 1, 1946; that from June 
1, 1946, until February 1, 1947, he 
was entitled to a salary of $241.- 
87 per week; that from February 
1, 1947 until September 17, 1947, 
he was entitled to a salary of $246.- 
97 per week; and that from Sep
tember 17, 1947 until June 30, 1948 
he is entitled to a salary of $250.- 
57 per week; and that from July 
1, 1948 until such time as his sal
ary is acted on by a vote of the
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