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DICKEY'S DECIB

CASE OF

In tub Circuit Court oi thk
Fifth Circuit, Tbrritory as

oij Hawaii, the

At Chambers the
Tn the matter of the application

of Henry C. Brown for a writ of

mandamus directed to Henry V.

Kinney, Superintendent of Public
Instruction of the Territory of Ha-

waii, et ul.
DECISION

'Petitioner, a public school teach-

er, seeks a writ of mandamus com-

manding the members of the De-

partment of Public instruction to
reinstate bim as principal of Wai-mc- a be

school (or such other school as the
they may direct) and pay him his
regular salary, and alleges that lie

is a duly qualified teacher with a

grammar school certificate, has been

five years principal of Waimea it
school; that then is a valid contract
between the Department and peti-

tioner
do

for his services; that be has I

been , a satisfactory teacher; lias

never been formally discharged; lias

never given cause for dismissal ; has
never been given notice of any
charges against him or of any hear-

ing on any charges but that at the
end of the last school year the De-

partment
0

appointed another teach-

er
a

to the position of principal of the
Waiinca school and lias not appoint-

ed
of

petitioner anywhere. be
Respondents demur on grounds

Hint petitioner does not state facts

sullicient to entitle' him to relief by

mandamus; that ho has other ade-

quate
the

remedies; that what he seeks

is not a duty imposed upon respon-

dents by law and is a matter of dis-

cretion
not

not enforeible by manda-

mus and that the alternative writ'is
uncertain in not stating the terms
of the alleged contract. a

The fundamental question to be

decided on this demurrer is the for
status of petitioner as a public
school teacher. The respondents
claim tliat he is an employee whose

rights rest on contract or the mere to
will of the Department of Public
Instruction If the Department has
full powers it follows that any teach-

er without a contract may be put
out without a moment's notice, and is

if the Department has made a con-

tract it may put into such contract
what terms it pleases, and the teaoh-ei'- s the

rights expire with the expira-

tion of the contract, and during it

it may he enforced only by the legal

means by which breaches of con-

tract may be enforced, which do

not include mandamus. On this
view, the demurrer would be sus-

tained on all grounds. It is a view

held in many States but not all. In
some a teacher is held to have a

firmer tenure.
Section 202 Revised Laws H)lf,

provides that the Department may,
from time to time, appoint and re-

move such officers, agents and ser-

vants,
of

as may be necessary fo r
carrying out the pui poses of this
Chapter. Section 20" provides that
the Inspector General may, in the
discretion of the Department, have
the power of appointment and dis-

missal

1

of school teachers. These
statutes, the only ones on the subject
until 1!)1', give the Department
full control, but Section 2;)N, lie-vis-

Laws of HM", provides that
the Department may adopt rules
and regulations not contrary to
existing law for the carrying out
of the general scheme of education
and for the transaction of its busi-

ness, which, when approved by the
Governor, a n d published, shall
have the effect of law. As these
rules and regulations are not made
by the Department alone, they can-
not be repealed by the Department

THE 1
alone, and are binding on it. They,

1 construe them, quite change
status of a teacher.

Regulation 1(! (0) provides that
Department shall give notice to

teachers whoe work has fallen be-

low standard, that unless their work
shows satisfactory improvement be-

fore the end of the year, their re-

appointment may not be recom-

mended. Such notice shall be is-

sued prior to the meeting of the
Commissioners, at which appoint-
ments are made, for the ensuing
school year. This is a mischievous
and deceitful legulation if it is to

interpreted to mean that only
teacher below standard is to

have notice that he is to he super-
seded by a better one and that the
teacher up to standard may be su-

perseded without notice. Yet this
the interpretation that respond-

ents' general argument calls for. 1

not so interpret the regulation.
think that by necossarary impli-

cation it gives the .teacher up to
standard a right to a reappoint-
ment.

Section 10A renders a teacher le

to summary 'dismissal for ab-

sence without permission; Section
enumerates five grounds on which
teacher may bo dismissed from

service for cause after a hearing
the case, and also that he may
dismissed from the Department

whenever, after a hearing, it shall
appear to the Department that such
dismissal will be for the benefit of

Department." ' ,
None of these sections refer to

any contract. They are evidently
intended merely to g'lve the De-

partment the right to terminate a
contract with a teacher before its
regular expiration, for any breach of

teacher's contractual duties. A

regulation would b e unnecessary
any such purposes, as this could

and would naturally be done by
provisions of the contract itself. I
hold that these regulations refer not

breaches of contract, but to ser-

vice and status of a teacher. Like
Rule (!, they are most peculiar regu-

lations, if intended to provide no-

tice only to those whose dismissal
for cause or for the benefit of the

Department, and leave those whose
dismissal is not for the benefit of

Department liable to dismissal
from service without notice.

Regulation I provides that the
Department shall appoint such
teachers and principals as may he
deemed necessary1 and consistent
with the laws, rules and regulations
relating to public schools, such ap-

pointment if not made for a definite
period to continue during the plea-

sure of the Department. Regular
contracts are issued to duly certifi-

cated teachers, whoso reports dur-

ing the pn ceding year, show an
average of or above the passing mark

eighty per cent.
The provision is not that the ap-

pointment shall cease at the plea-

sure of the Department, but shall
continue at such pleasure'. In con-

nection with the other regulations,
interpret this not as intended to

reserve the right to disohargeat any
time, but as intended to create a
position of teacher that shall be
permanent under the rules and regu-

lations of the Department. The ac-

companying rules and regulations
show the teaching force what the
pleasure or policy of the Depart-
ment is. The other clause quoted
supra, which immediately follows,
show. that by appointment" is
not meant the making of a contract
and that a teacher who has no con-

tract or whose contract lias expired,
may have one, if his reports from

DEATH OF YOUNG

SDN OF I. KULA

Roberi Kula, son of Representa-
tive and Mrs. J.K. Kula, of Koloa,
died of tuberculosis at noon last
Friday at the home of his parents
in Liiwai, Koloa. He was in Ho-

nolulu until two months ago 'when
he returm d to Kauai with his
mother, apparently well.

Deceased was born in Koloa, Kau-

ai, on April 10, 1S!)7. When he

attained school ago, he was enrolled
id the Koloa government school. Ho

remained there until the fall of
1012, when he entered the Honolu-
lu School for Hoys. Two years later,
ho entered I'unahou and was a

member of the class of 15)10. He
was also a member of the Punahou
Glee Club and foot ball team.

About a year ago, young Kula
who was anxious to do something
after school hours, was given a
clerkship with the Hawaiian Board.
With his knowledge of Hawaiian,
stenography and type-writin- g, he
soon proved a valuable assistant.
He was identified with the work in
the '"Young Peoples' " department
under Rev. Akaiko Akana.

While in Honolulu, he and his
parents attended the Kawaiahiiu
church. He was a member of its
choir. He was instrumental in
organizing the Kawaiahau Interme-
diate Christian Endeavor Society,
ami was, until illness overtook him
last rail, its "live win'."

At a memorial service held Sun-
day at the Koloa church, of which
the ileeeased was a member, Rev.
Kaulili, commenting on the young
man's unusual activities in church
work, exprcst the wish that more
of such service be given by Ha"
Wiiii's young people.

Card of Thanks

Mr. J. H Kamaka-- i ami family
wish to thank the members of the
Kaahumanu Society (K a p a a

Branch) and the Women's Benevo-

lent Society of Koolau, anil friends,
for their sympathies oxprest in many
ways at the time of the death of
Mrs. ,T. E. Kamaka-i- .

Otto Wix's Painting

Four beautiful paintings by Otto
Wix, the famous artist, are on ex-

hibition in Lihue Store and are for
sale Thev are scenes along the
California coast.

the preceding year are sullicient.
These regulations thus provide

that a tiachor, once appointed, is

in the service of the Department,
may at the expiration of a school
year receive a regular contract if up
to standard, and will be notified if
not up to standard anil will not be
dismissed from the service without
notice of the reason and a hearing.

In a teachers' pension law

was passed by the Legislature. This
clearly recognizes the position of a

teacher as a permanent one, and
not resting on a contract that may
be for iyear only. It would be an
unlikely construction of this law, to

make the Legislature expect a teach-

er who has no right to believe he
will bo employed more than a year
to pay into a pension fund money
that will bo wasted unless hi' serves
twenty years. The very nature of

the pension law leads to the impli-

cation that a teacher has a perma-

nent position, unless removed for
some definite and legal reason. The
wording of the law bears out this.

Section ", Act 11 1, Laws of liMo,
provides that the Department of
Public Instruction shall have power
to retire from service, any principal
or teacher who shall have served in

such capacity in the schools of this
Territory for an aggregate period of
twentv-fiv- o years. I his expressed
grant of power, by implication, en-

acts that the Department within
(Continued on Page 6.)

LINGOLN IS SURE

A VERY GREAT MAN

There was a public debate last
Saturday night at Wiiiinea school
between the Y.M.C. A. night schools
of Waimea and Kekaha.

The question was: Resolved that
Abraham Lincoln was a greater man
than George Washington. Kekaha
had ths allirmativc anil their speak-

ers were U. Sagami, T. Yamanaka.
S. Kawashima.T.D Hamada. Wai-

mea boys bad the negative and were
represented by K. Tamarihuchi,
N. Miyake, S. Kameiand I I'meda.

Special music was furnished by
Miss Ruth lloag, by the Waimea
school anil by the Filipino Y M.O.
A. of Kekaha.

The judges were Mrs. Wm.Sehul-t.e- ,

Mr.T. Brandt and Mr.K. Roen-dah- l.

Both sides made a good showing
and the debate was close. The de-

cision was given in favor of the Ke-

kaha speakers.

PARTY OVER IHE

POLE LINE TRAIL

A party of strenuous "hikers"
under the leadership of Mr. Lyd-gat- e

made the Pole Line trip to the
top of the central ridge of the is-

land on Saturday last. They drove
by auto to Kanaha at the foot of

the mountain, anil then 'made the
2000-foo- t climb in two hours and
twenty minutes, stopping frequent-
ly to admire the magnificent pano-

ramas of ridge and ravine, and cane
Held and grass land, with the blue
back ground of sea in the far dis-

tance.
The linemen who live at the sum-

mit were astonished beyond measure
at the sudden appearance of such n

party, especially the feminine part
of it, but recovered themselves suff-

iciently to furnish some hot tea,
which wasa welconieaildition to the
meagre lunch, which they ate in

the open, with their feet dangling
oner the crest of the ridge.

On the return trip one of thMiia-chine- s

ran off the side of a low
bridge fill into the soft mud at the
side, and it looked for a time as
though its occupants might have to
"foot it" ingloriously homo, but
ingenious and instronuous efforts

finally got it back onto the road un-

injured.
The party won1 delighted with

the outing and recommend it to sill

who enjoy that sort of thingt

The Church Social

One more evidence of the advaji-cin- g

culture of this prosperous com
niunity is the inauguration of the
church social on Friday evening
last at the Lihue 1'nion church.
The Library Rooms were tastefully
decorated and lighted for the occa-

sion, and some or or more patrons
of the church were on hand pre
pared to have a good time; and
they certainly got it. Then' were

some original ami vastly amusing
games, some ingenious charades,
some choice music and excellent re
freshments; ami through it all a
genial spirit of good feilowship that
made it a most enjoyable occasion,
ami the general concensus of opin-

ion was "Let us do it again!"
.1. M. L.

Port Allen Shipping

The Hyadcs arrived at Port Allen

last Wednesday and sailed again on
Saturday for San Francisco direct.
She brought 1800 tons of freight
anil took 1 157 tons of sugar.

The Miuncsotan sailed on

rODAY'S II LATEST

NEWS By WIRELESS

Sugar, 5.27.
Honolulu German steamers in the harbor are to be moved, but it

is not announced where. The harbor board will order the harbor mas-t- i
r to act, the course being approved by the Attorney-Genera- l.

The Ladies Win

Misses Yicars and Hopper defeated IIubb and Josophson in two
straight sets of tennis yesterday afternoon.

Sweden Also Having Her Troubles

London The defeat of the Swede army and navy appropriation re-
sulted in the premier and cabinet resigning. The King has asked them
to return pending efforts at a settlement.

Villa In A Bad Way

El Piiso Villa is rcpoitcd to be suffering from double pneumonia,
caused by sehrapnel wounds in the chest. His recovery is doubtful.

An Intercepted Wireless

Londo- n- The British have intercepted a wireless fioni Berlin to
Ambassador von Benistorff, at sea, ordering him to prepare a statement
to the German government how ii copy of a confidential letter to the
German minister in Mexico fell into the bands of President Wilson.

The Fighting In France

British raids on German trenches near Arras ami Ginchy resulted
in the taking of prisoners and guns.

Air combats have boon frequent. The British report that they haw
downed six machines, while they have lost two. Five are missing. The
French have downed three and lost two.

HTmin Women Refuse Gift

The Hague The women of Germany have refused a half million
marks sent them by the people of America for their relief, being peeved
on account of the diplomatic break between the two countries.

Filibustering Deuouuced

Washington The filibustering in Congress is being denounced all
over the country. The Nebraska State Legislature denounced Nonis for
betraying the State and nation.

Roosevelt has issued a statement that it would bo absolutely unpar-
donable if the nation does not put itself fully in position to defend
American rights.

Zimmermann Plot Denounced

Berli- n- German papers denounce the Zimmermann plot.
Two submarines, returning, report having sunk fifteen steamers ami

seven sailing ships of a tonnage aggregating 04,500.

TODAY'S STOCK QUOTATIONS

Note The quotations boh. w are the prices at which
on exchange or the approximate price at which it may
today.

Ewa Plantation Company
Hawaiian Commercial it Sugar Co.
McBryde Sugar l ompany
Oahu Sugar Company
Olasi Sugar Company
Pioneer Mill Company
Waialua Agricultural Company
Honolulu Browing and Malting Company
Mineral Products Company
Honolulu Consolidated Oil Company
Engels Copper Company
Mountain King Min
Hawaiian Sugar Company
Onomea Sugar Company
Hawaiian Pineapple Company
Oahu Railway & Land Company
Mutual Telephone Company
Hilo Railway (7 I'M)
Hilo Railway (Common)
San Carlos
Honokaa
Montana Bingham
Madera

BILL PROVIDING

FOR PROHIBITION

Tin- - following report on the Ha-

waiian Prohibition Bill was submit
ted bv Mr. Ilamliin, for the Com-- ;

mittee on the Territories, in the
House of Representatives, at Wash-

ington, on January 27:
"The Committee on the Terri-

tories, having had under considera-

tion H. R. 20.")0(), a bill to prohibit
the importation, manufacture, anil
sale (except under certain condi-

tions) of alcoholic liquors in the
Territory of Hawaii, reports the
same to the House, with a favorable
recommendation.

"This bill is a combination of the
bills II. R. 1075)1, introduced on

July o, l'.IUi, by Mr. Randall, of

California, and II. R. 20301, int re-

duced by Delegate Wiekersham, if
Alaska on January 22, 15117.

"The committee considered anil
perfected the Wiekersham bill first
and then, in considering the Ran-lila- ll

bill, concluded to strike out all
in II. R. 1075H after the word " pe-

tition, " in line 4, page 1, down to
'section 10 page 0, of said bill, and
' (Continued on page 2. )
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Mr. Dole Entertained

Rev. Charles F. Hole, guest of Mr.
and Mrs. Lydgate, preached in the
Lihue Union church Sunday morn-
ing, and at Eleele in the evening.
He Wiis the guest of Miss Elsie and
Miss Mabel Wilcox for a day's out-

ing to Hanalei, and made the Olo-kel- e

trip on Tuesday. Ho express-
ed himself as delighted with' the
beauty of the island and very grate-
ful for the gencruuz hospitality he
had received.

Cars Arriving Direct

Nawiliwili Garage received last
week a shipment of six Chevrolet
oars anil has sold four to date This
is the first instance of cars being re-

ceive)! direct from the coast.

Card of Thanks

Mr. and Mrs. J. K. Kula wish
to extend their sincere thanks to
tlu' many friends who exprcst their
sympathy in their late bereavement
in many ways.

Representative James K Kula,
who was called homo last Tuesday,
will return to his post in the Legis-
lature id the week-en- He will be
accompanied by Mrs. Kula.


