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 GORPORATION TAX
GONGTITUTIONAL?

(Continued from Page 5)

the law imposing this federal (ax ls
before the Supreme Court of the Uni-
ted States for its considerntion and it
is the genernl expectation that this
court will declde the question before
the time arrives to pay (he tax, If the
court should decinre the lnw uncon-
stitutional. of courge no further at-
tempts would be made by any of the
federal officers to collect the tax and
nothing would remain to be done by
the companies which have mnde their
returns.

But if, for any reason, the decision
ghonld he delayed, or If the deeision
ghould sustain the law In some parti-
culars and declare ft invalld in ofMer
particulars, them It behooves com-
panies paying their taxes to do so un-
der proper protest and fo follow that
procedure vequired by the federal
statutes us a basis for any subsequent
effort to recover the taxes so paid or
any part of them,

Previous Income Tax Laws.

It is pot the purpose of this article
to attempt to forecast the decision of
the SBupreme Court but a brief state-
ment of the outlines along which that
make clear the form of protest which
should be used in the event that it
should be necessary for compuanies,
for thelr own protection, to pay their
taxes under protest.

necome taxes levied by the federnl
government are no novelty. Such taxes
werg levied durlng the period of the

Civil War by various statutes euﬂcl.t‘d’

between 1861 and 1870. The inconmie
taxes levied In those tlmes were gub-
sequently abolished, In 1804, in o Uma
of profound peace, nnother Income tax
was levied and the law imposing this
tax wae declared unconstitutional by
the Unlted States Supreme Court (n
1845 n the ecnee of Tollock vs., Farm-
ere' Loan and Trust Co, The income
tnx of 1804 imposed a percentage tas
on nll incomes, whether derived from
business transacted or invested capl’
{al and whether earned by individuals
or corporations. The tax was thus jm.
posed upon incomes derived from the
following sources:

1. Income from real properiy.
2. Income from business property,
9. Income from business transacted

(inciuding earnings of profession-
al men), and

Income Dby way of Interest on
state op munieipal bonds.

. The Decislons in the Pollock Case

Thete were lwo hesrings and two
decleions In the Pollock ease, and
at both hearings and in both deelsions
the Suprema Court was unanimousiy
of the opinion that, In so [ar as the in
eome tax of 1894 taxed income deriyed
as iuterest on state or munieipal
bonds, the law was invalid. Beyond
thin point., in the nrst decislon, the
court went no further thao to hold
that the tax was invalid in so far as
1t taxed income derlved [rom reul
property. Upon this latter point the
court divided by a vote of six to two,
My, Justice Jackson not participsting
in the hearing. In the gocond declslol_:
of the Pollock case, the court was
gtill unanimously of the opinlon that
the tax was invalid In so far as it
taxed Interest derived from state or
municipal bonds, and also held that
the tax was Invalid In so far as it
taxed income from reul property and
income from personal property, Tpon
this last potnt the court divided five
to four. Mr., Justice Brown joining
and Mr, Jackson reinforcing the ranks
of the minority The majority having
réachied the above conclusion held
thit the Income tax of 1804, being
valid In the partieulars noted, must
fall as a whole, although the SUgReR-
tlon wns made that & tax levied upon
{ncome derivad solely from the tran~
gactlon of business or the exereige of
a prefesaion might be good under the
foderal constitutlon as un excise lax,
if It stopd plone.

Possibility of Law Being Held Invalid
Only In Part.

It is apparent and, indeed, I8 1a &
matter of common notority, that che
Co gg In passing the law [mpos-
ing & federal tax on corporations anl
other companies Intended to pro
the suggestion made In the Pollock

4

panjes dolng business in America, that
thelr Income shall Include income
from business transacted and capital
lnvested in Ameries, “Income from
ull sources” and “"income from capltal
invested” would certninly include in-
come from real property, from per-
gonal property and by way of Interest
on state and municipal bonds. 1t
would therefors appest, at first blugh,
as though the federal tax of 1594, heid
tnvalld In the Pollock case,

But if the Pollock decision did not
expresaly  overrule prior adjudica-
tions of the Supreme Court upon the
income tax laws passed durlng the
perlod of the Civil War, and other
nnalegous oases, IU at least reached
n conclusion nt warlance with the
under-standing of thoge prior adjjudi-
catlons by such eminent legal writers,
to mention only a few, as Chancellor
Kent, Judge Story, and Prof. Pomeroy
And n fector In the cage which mny
have some welght iz that the person-
nel of the Bupreme Court, as 1t exists
todoy, Iz so changed, that of the nine
members of the present court,only
four were on the bench when the Pol-
lovk ense wag declded, of whom twi
laided with the majority while the
lolher two wrote long and vigorous
diesents

[Note: Since this article was writ-
ten, the death of Mr, Justice Brewer
removes from the Supreme Bench one
of the two sarvivors of the majority
in the Pollock case))

If the Pollock cuse is to be over-
ruled by the Supreme Court at this

in the opinlon of the writer, will pro-

to that tax, such ae lack of uniformity,
want of power In the federal govern-
,ment to tax corporntions, and the like
objections, do not appear to rest on
a eound foundation, so fay as the
“writer has been enabled to examioe
Into the guestion. Without overruling
the Pollock case. however, the Suj-
reme Court especinlly in view of the
Innguage in the Iaw which recites
that the tax imposed & a special ex-
clse tax with respecet to thie carrying
ap or doing business, may attempt o
distingulgh the present law from ihe
Income tax law Is valld In so far ns
It imposes a tax on income derived
from busineszs (ransacted and holding
that {n 8o far ag it attempts to impose

o erall
a tax on income dervived from real

property, personal properiy or by wiv,
“of Interest from

state or municipal
bonds, It 13 valld. In:othey words, in-
stead of condemning the law as a
whole, as was done in the Pollock
cuge, the conrt mapy gustaln that pari
of the law which, In the Pollpek
cnge, b owns Intimated might have
imposed a valid tax If standing alone.
s only refect that portion of the
present law which appears to be so
elearly opposed to ithe conclusions
reached in the Pollogk case. And it
may justify thla severence of the valid,
from the Invulld parts of the law in
the present c¢ase by reason of the re-
ference In the law ltself to the tax
A8 An oxcise tax,

What Parts of Taxes Should Be Paid

Under Protest.

If the time arrives ro pay luxes un-
dep protest and no decision hss been
rendered by the Supreme Court, It
wonld be the proper eonrge to pay the
entire tax under protest. But shounid
the court render its decision before

time, the federal tas nn,curpumtionm1

bably be sustained, as the uh,lm:llmu;T

the apropriate Unlted States Clrouit
Court ngninst the lecal Collector of
Internil Revenue, or a suit may be
Instituted against the Unlted States In
the Coort of Cluims or in any United
States Distriet or Clrout eourt accord-
Ing to the amount Involved,
Income From United States Bonds
IFedeul Decisions Defining Involun- In the eourse of this artlele noth
Jng has heen sald about Income deriv-

' “f" Payment. _'ed ns dfotersat from United States
| It therefora’ becomes necessary 0 ponds, Congtess, i It has power to

examine the federal statutes and 188 g jhcomes at all, In the manner ate
from them what is the proper Pro- gemted by the Federal Tax on Cor-
lcediure to follow as a basis for the noeijong, has the power to tax In-
(fecovery of taxes, The Iaw Imposlne come by way of Interest from United
the federal tax on corporations 8peci® Statey honds. Sany of the United
Meially provides thar all lawg relating giates bonds, however are lsgued un-
,to the collection, remisslon and r@« dor a statute which diatinetly pro-
fund of internal revenne taxes so far yides that they shall e exempt from
as applieable to the federal taxes on gll  (axes or dutles of the Unlted
corporationy, There g nothing in molﬁtmus. fs In the case of the recent

I(!ulirm-nin Inw. | statule of 1002, nuthorzing the Pann-

and ordinarily one I, In the eyes of the
Inw, regardeod as paying his taxes vol-
untarily unlese he does so under coer-
clon; and ordinarily, In the sbaense oOf
# stutute the mere fling of o wrilten
protest, and a payment thereunder
or therenfter I8 not » payment under
coerclon.

| After a eareful examination of the mn Canal bonds. As repeals by Impli-

cases of Chesebrwigh  vs,  United catlon are not favored in the law, it
'States, 192 U, 8, 263, and Herold vs. is probable that the statule which au-
Kuhn, 150 Fed, 608, with prjvious de- thorized honds and provided that they
¢lslons the wrlter hias reached tho should be exdmpt from taxation would
concluglon that It Is quite doubtful De construed with the statute fmpos-
whether the mere payvment of taxes. g the federal tax on corporntions
accompanied with & written protest. and that the conrt wonld hold that

Is suficlent o mike the payment - Meome derived as interest from United |

voluntary and to form the basis of a States honds was oot sulifect to the
right of recovery under the feders! federal tax on corporntions, whore
'statiites. Tt Is therefore advisable not stch honds hnd bBeen jssued under
‘to pav these taxes until after June federal statutes exempting them from
,30th of this year and Zn only after taxation, Any companies holding such
formal demand by the local Collgetar bonds would therofore want to rofer
of Internal RMevenue, so (hat there L0 the income derived from that source
mny be no question bui that the 10 the sime way in Its protest and aj-
taxes are pald under coerclon. |pial as it would refor to income de-
rived fram state or municipal bonds,

.Pay Taxes Under Protest Ouly.. ik
Second Notige. —_——e . TR
The lnw Imposing federal taxes on BE PREPARED

corporations provides that all com- | Chemberlain’s Colle, Chalera nnd
panies ghall be notified of the amount Diarrhoen Remedy is just what its
of the agsessments toy which they are nnme implies.  For paiug in Lhe
vespectively lable vn or §efore the stomach and eramp eolle it has ho
frst day of dune, - Thig 15 the Arst equal, At this senson of the yoar

notice which the company will re-

cefve, The tex |s then pavable on or
before the thirtlelh davy of Jung |If
not pald by that time, 1t 18 the duty
of the collector to glve the compun¥

when fresh frult is plentitul, allments
of this kind are always ocevaiont und
You can do no herter taun to keep
a1 holtie of this rvenc.dy always ut
hand.

For sale by an w2aicrs Benson
Smith & CQo, agents far Mawnail

R ——
—_— e, ——

Fine Joh Printing. Star Office

n =econd notice und make o demand
for the pauyment of tne tax, If the tox
is not padd within tem days after this
gecond notice wnd demand a penalty
{8 Incurred which amounts to live per
eont of the taxes and interest theraon
ot the yate of ope per cent per month
from th. thirtieth dny of Jupe, It
‘the company, befor= paving the tax,'
awilts the recsipt of this second no-|
tice and demand and then, within the
ten davs after tg receipt, to avold the
penalty and Interest, pays the tax un-
der protest, It will be just such lml
intoluntary pavment of the tax as wing
Weld in the Herold case was suflicient
ta congtitute Involuatary payment of
the tax and Dbasls of n elght of Ye-
COVery,
What Form the Protest Should Take.
No partieulpy form of protost is 1e-
quired so long as the protest advises
the callectar that the party puying
the taxes clalms that they nre being
Megally exacted and gives the collec-
tor notlee thal he Inlends o Insti-
tute procecdings or sult to compel
(their repayment, The notiez of pro-
test should conclude wilh g demand
on the collector fop the repayment of
the taxes so pald unaer protest. (o
the protest, where part of the taxes
are to bo nrotested (like taxes on the
income and realty), should be a state-
ment of the amount of Income derived

“Vogue”

WALLPAPERS

"Vogue” papers represent a
new order of things decorative,
They are designed and colored
to make proper settings for fur-
uishings and to produce richer
und better effects than hasg éver
been obtalned with wall papevs.

See the beautiful samples in

our show room.
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the time for the payment of the taxos from real .property, and the amount
comes around and should it hald any of the tax on that fncoma when the
pirt of the tax Impored by the present tax on it I8 to be protested. A like
law unconstitutional, that part of the statement should be made with refer-
tax ought to be refused to the Col-| . "0, ivoome derived from personal
lector of Internal Revenue or at least property or Income derivad as Interest

paid under proper protest, so that °t from state or municipal bonds, if the -

might be recovered, T1{ the taxes are

taxes on the Income from those sour-

paid under protest .hnrnre the decl; ces are to he protested, Although the e
glon is rendered by the Supreme Conr jaw apparently does not require that|%ws

not only should the éntire tax be pald the protest ba in writing, 1t Ia clearly

under protest but each of the items oo 000 0ot i should be.

thereol should be pald under protesi

which may, by any possibillty, e i : i

held Invalld, Bo that due mdvantage A“':" taxes hat"uh‘,’m wrl!':ml::tl':“rl

might subsequently be taken of such protest, if the Collector o ™
wtion of the decision as might oo Revenug does nol refund tho toxei an

:); lh: company paying the tax. appes] must be made to the Commis-

sloner of Internal Revenue at Wash-

What Constiluiss anllnva!untlry ington for the refund of these tnxes.

I- Payment, This appeal fs made upon forms and
q In Californin thoge who have grown subject to, the regulations prli;\lt'l'ﬂlf‘t[
|nccustomed to paylng Stale or CItY py the Secretary of tho Treasury ant
and County tnxes under prolest ard may be made by @ delivery to the
familer with the prictioe which re< jaeal collector for transmission to the
lguires a8 the only bass for o suit 0 ggmmissioner, If the decision of th2
‘recover the tnxes so pald under pro- yarse deeision by the Commissioner of
lplse tax with respect to the cartyIng Jpternal Revenue, suit may he brought
the Mling with (he A% 19 pecover the tnxes withln two year
after the time when the tax wae pald

Appeal to Commissioners and Suit.

test,

177 8. King Street, Honolulu.

Hilo Tribune, April 26

Delegate Kalanlunaole has written
a letter to Bupervisor Stephen Desgha
in which he lssues a
Editod BEwaliko of te Malnmalomna,
the Democratic paper published n
Hawaling In this city, to debate on the
land law amendments, It appears
that for some time past the Malsmn-
lama hng been eriticizing the attitude
taken by the Dzlegate In reference to
hia stand on the land law proposition,
and” the friends of the delognte, wuo
are able to read Hawalian, stnte that
these atiacks have been very biloer
and have hinted that the delogito Wod
not purely disinterested In his mo-
tives,

In his letter to Dasha the delegdie
states that he on his return to Ha-
wall will come to Fiilo, when he will

challenge 1o

enll 8 masg mecting of [‘hfl l-itl,-.nu.: ]
this city., He will then clml]-*ru‘:g'
Ewnliko to appeay oy the platform
with him and to make his chorgss,
when the delegate will answer them.
In digeussing the nmendments he
dolegate writes, referring to the do-
feat of the climee, providing Tor ad-
vances to he made by the govern-
mont to homestepders ns follows;
“Congress wants the poople to be

gelf-gupporting and not (o be de-
pendent on others, What the gov-
eroment wants s peopls who can

work Tor themselves, and that Kind of
people who work themselves up nnd
look after themselves are the kind
who make gopd citizens and good
Americans, Another objection to the
amendment was that such a method
hnd never been employed here be-
fore( and that they did not see wny
they should use it even for Hawail."”
The del2gate also explaing his stand
on the prohibition measure at great
length. The bulk of the letter is in
Hawniian, and parts of It read about
as follows:
| “possibly the Hawalinng do not un-
‘derstand gbout these questions, Now
they lenve the matter to the people
here is what I want to explain to the
people of Hauwnil  The main reassi

daily rate
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decision nnd make this tax strictly a Iml]-.-ctur of n notlee of protest ut he
exclee tax. The law Itself clmrncloriwslumr of phaying the taxes, _gn which
the tax imposed ug n “special exclse the points of protest are ppecificially
tax with respect to the earrying on rrlurgcd. This, 1t should be remember:
dolng business,” But In describlog jed, 1s the uappropricte procedure In
the Income which forms the basls of Callfornia with reference to Blate or
the nmount of the tax, the law pro- eoity and county taxes only by grace
yvides, with reference to Amerlonnlnr the Californis statute, Ordinarily
companies that “mgome from -'ll'l.lnu who pays taxes voluntarily is not
gources” shall be included and prn-.e-millod to recover them back sub-
vides, with reference to foreign com- 'sequently even if erroneous or lllegal;

under protest 1f the Commisnioner
of Internal Rovenue delays to reénder
his decision upon the appeal for more
than six months from the date of ap-
penl, suiy may be bronght wthout a-
walting an uadverse deelglon of the
clmmigsioner, 1If the decision of the
commisgsioner is favornble, the taxes
will be refunded without sult, Sult
to recover taxes may be brought In

Reach for New Business! |

' The other istands team with peaple who would patronize Hono:
Tulu if they knew  what, when and of whom to buy.
‘ The Semi-Weekly Star goes into the homes of those people.
Throngh the Semi-Woekly Star you can inform the Consumers of
Kauai, Maui, Hawaii and Molokai what you have to sell, and they
will da the resi.
An Ad, in the Bemi-Weekly Hiar costs onethivd as much as the

A trial will eonvinee any merchant that he has opened the way
into new flelds of profitable husiness,

For further information call or telephone the business office of |
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DELEGATE KALANIANAOLE,

ELEVEN

DELEGATE. KALANIANOLE
SSUES A CHALLENGE

i#; belleve In howme rule, gnd J7 I baa
not worked bard to try o defeat the
bill introducad in Congress, the door
would have been opened [or further
legislation by Congress in purely lo-
cal matters In other Instances, Al
the mprosglon would have been glven
that the people [ waawall were not
capable of running thelr own affaire.

“T went before them and explain-
o to them that the people wera cipe
able of making o good Jaw themselves,
History has shown, even hefors an-
nexution, that the Hawaiinns were
able 1o run thely own government, and
1 feared that If the door were thus
opened, the next thing might be gov-
ernment by commigsion. 1 had to ex-
plain the local situation o open (he
oyes of some of the Congressmen with
regard Lo these matters

“By thua closing tlhie door a goml

~-

thing has been aecomplished for Ha-
wall, and a precoadent has been set
by Congress themselves that wa as o
people are capable and able to rua
our own affalrs  They not only leave
It to us to vote for the plebiscile, but
go furthar and say hat after we have
declded what we want to do, it 18 up
o our own Jegislature whelher teo
onuct a prohibition b or not  This,
you will see, shows the high opinien
In which we ate heing held as to our
fitness to leglslate for oursslves It
hag been shown, not only (o Con-
gross, but to the whole world, that
we are able to run eur own home af-
fairs,

“Had the prohibition bill Deen pags-
od by Congress the enemles of the
welfare of Hawall could use thls pre-
cedent in the fulnre This on the (ace
of It would be the opening wedge for
anybody to come here and ask Con-
gress to pnss logislation for Hawali,
but as it is now, I have stopped it for
good, of course unless we should go
o the extent of passing laws delrl-
mental to the interest of the Terrl-
tory and the people therein,

*“The question was, not as to whe-
ther we wanted prohibition or not,
but as to whether we wanted home
rule or not.™




