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Sap rem Court in AdmirmltyBefora
Chief Justice Jadd.

WaI.TiR Mt'HRAY GIb0. Trwtidrnt of)
t'. ri i f Health. Libel.

THK STEMER MADRAS. J

To the JIonorafAe A. Judd, Chief
Justice of the Supreme. Court:
The libel and complaint of Walter Mur-

ray Gibson. President of the .Hoard of
Health of the Hawaiian Kingdom, against
the .steamer Madras, her tackle, apparel
and furniture, whereof W. II. Bradley is
master, now lying and being at the port of
Honolulu, and within the Admiralty and
maritime jurisdiction of this Honorable
Court, in a cause of damages civil and mar
itime. And thereupon this libellant alleges
and articulately propounds as follows:

That said steamer Madras on the eighth
day of April, A. D., 1983, arrived at Raid
port of Honolulu, upon a voyage from the
port of Hongkong, in China, that said
steamer had on board seveu hundred aud
furty-fiv- e Chinene passengers, of whom six
hundred were bound for the port of Hono-
lulu, more or less. That upon arrival off
the port of Houolulu. said V. II. Bradley,
master of said steamer signed a health cer-
tificate stating that there was no sickness
on board of said steamer, and delivered the
same to the pilot who had boarded her.
That this libellant thereafter discovered
that said steamer Madras was infected with
a contagious disease known as the small-
pox, and that two among her passengers
were at that time sick with said disea.se,
and that said master of said steamer was
then and there aware of said facts. That
their libellant, acting for and under direc-
tion of said Ii-ar- d of Health, caused said
steamer to be kept out ot said harbor of
Honolulu; and that said master thereupon
brought said steamer to anchor off said
port. That besides said master, the crew
of saM steamer Madras consisted of officers
and crew. That said master and crew were
wholly unable and insufficient to control
said passenger. That of said passengers
escaped from said steamer while lying of
said port and before permission was given
ber t enter, and attempted to land with a
boat from said steamer; and that subse-
quently eight of said .passengers escaped,
and attempted to swim on shore, said
steamer being in a position from which It
would be possible to do so. That in conse-
quence of the neglect or Inability of said
master of uld steamer Madras to control

ld pa.engerr, this libellant, acting for
and under the directions of Board of
Health caused a guard consisting of from
sixteeu to eighteen men to patrol about
said steamer, to prevent unauthorized com-
munication with the shore, and the landing
of panseiigers ami crew. That said guard
wa proper and necessary, and that without
the same the Miiall-jx- x would have been
introduced among the Inhabitants of the
Kingdom from raid steamer, and great loss
of life and damage would liave ensued
therefrom. That, by reason of the premises
aforesaid, the Board of Health lias been
damaged in the sum of $1,742 2. according
to the ieci fixations hereunto annexed, and
made a part of this libel, which said mas-
ter, though requested, ha not paid.

pUt,oid:.That all and singular the prcml.-se-s

are true within the Admiralty and mar-
itime jurisdiction of this Honorable Court,
and that this libellant files this libel for and
on behalf of the Board of Health of the
Hawaiian Kingdom. Wherefore, this libel-
lant prays that process, in due form of law,
according to the course of this Court in
cases of Admiralty and maritime jurisdic-
tion, may issue against the said steamer
Madras, her tackle, apparel aud furniture,
and that all persqns having any interest
therein may be cited iq appear at a time and
place be fixed by Your Honor and. answer
this complaint, and that this Honorable
Court would be pleased to decree payment
ul the damages aforesaid, and that said
teamer Madras may be' condemned, and

sold to pay the same, and for such Other
and further relief as may be fust.

WaltebM. Oibsqn,
President of Board of Health.

June 11, 1SS3.
F. M. Hatch,

Proctor for Libellant.
Order to attach the steamer Madras, for

non-payme- nt of the amount claimed, was
issued and duly executed on the 13th of
June, 1SS3.

ANSWER.
The answer of William H. Bradley,

master of the steamship Madras (who inter-
venes on behalf of the owners of the said
steamship, to the lilel of the said Walter
Murray Gibson:

Firt Thlg respondent admits ,h the
said ye-W- l arrived off the port 'of Honolulu
oh the 10th 'of April (and not on the Sth
day of April, as in the said libel alleged),
upon a voyage from Hongkong, in China,
and that she had on board the number of
Chinese passengers (or thereabout) in the
said libel mentioned

Hecond This respondent admits that up-- wi

armal c tithe potf he did, 5 such tuas
ter, sign and deliver to the pilotV qualified
Ijealth certificate, which Is now in the
custody, power or control qf the libellant,
an this respondent craves leave to refer
thereto. (r greater terialnty.

ThJnhrThat this rt&iHindent believes it to
be true that the libellant did thereafter dis-
cover tliat said steamer Madras was Infected
with a contagious disease known as small-
pox, and that two of her passengers were
sick with said ilisease, and that this respon-
dent was aware of the said fact, but this
respondent says that the said libellant di,
ptVf rtJ the f.ald facts in consequence of.
ihn resromU-n-t ha ing communicatee! the
faftie to Hie i!ort physician of Honolulu

" ' ' : 'aforesaid."
Fourth This respondent denies that thp

Nhcllant, acting for and myer the. direction
ftf lhe sajd Board oi Health) 'caused said
steamer tq be kept out of the sad liarbQr
qf Hqnoiulu, and. that' thU respqnden
thereqrq brought said hteawAj anchor
before he hal any communIcSt.i with the
libellant or any officer of the said Board.

Fifth This respondent admits that, be--
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sides the said passengers, the crew (all
told) consisted of forty-on-e persons, and al-

leges that they were able and sufficient to
control said passengers.

Sixth This respondent admits that some
of said passengers did endeavor to escape
from said steamer, but they were pursued
and brought on board by some of the crew
thereof.

Seventh This respondent admits that
subsequently eight of said passengers at
tempted to swim on shore.

Eichth This resnondent denies all and
every other allegations and allegation con
tained in the said libel, and says that If any
of the alleged expenses have been incurred
they have been so incurred without any
authority or justification in law aguinst
this respondent or the said vessel.

Therefore, this respondent prays that the
said libel may be dismissed, and the said
vessel reeaseld from custody and arrest.

W ILLIAM H. BKADLKV.
THE KVIDEXCE.

Walter Murray Oibbon. sworn, stated
I am President of the Board of Health, aud
was so at the tim the steamer Madras ar
ai ved. I was informed by the Port Physician
that there was small-po- x among the Chi
nese passengers. I called a meeting of the
Board Health, who authorized me to take
due steps to prevent the Madras entering
the port. In consequence of that action, I
took measures by placing a guard of men
around the vessel. I understood from the
Port Physician that by the vessel's log, the
captain was unable to control his passe n
gers, they having attempted to throw two
siok persons overboard the day before ar
rivinir off Honolulu. I applied to the
Deputy Marshal to engage a special guard
for the purpose of preventing a similar oc
currence. This guard was kept upduring the
whole time the vessel lay at anchor. On
her entering the port, the guard was in
creased in consequence of some of the pas
sengers attempting to escape. No per
mission had been granted the Madras to
enter port on that occasion. I ordered an
account to be made up by the Deputy Mar-
shal. The amount of the account shown is
$1,712.23. Payment was demanded of this
amount. This is a certificate of health sent
to me by Captain Bradley, (certificate
shown.; These several letters were received
by me, (letters filed and dates noted.) No
permission had been granted by the Gov-

ernor of Oahu to land these immigrants.
I thought these expenses were necessary
for the health and well being of the com-
munity. (Record of Board of Health
shown.) The n mounts charged are reason-
able, in my opinion, for the services ren-
dered.

By Mr. Preston This is my letter dated
May 10. (Letter shown.) The letter from
Captain Bradley dated May 9, was received
by me at the Foreign Office; it was deliver-
ed to me after the health certificate was
handed to me. I have a health report on
the condition of the vessel signed by three
physicians. I had an interview with Mr.
Davies relative to the vessel entering the
port, about May 16,. I remember hav-
ing a conversation with Mt. Davies, when
J stated the vebsel was uuder quarantine
regulations. I ordered a number of men to
guard the vessel from time to time. I had
an interview with Mr. Davies about a bond,
and a reference to the judges for the
amount of bond to be given.

Captain Jiabcock, sworn, stated I
boarded the steamer Madras on her arrival.
I made inquiries as to the health of the ves-
sel before I boarded her when alongside,
I asked the Captain If he wanted a pilot and
he said yes.. I then asked, are you all well
on board? to which he replied, yes come up;
I went ou board. After getting on board I
again said to the Captain, did I understand
you are well on board? and he again replied
yes; I handed him a health certificate to
sign; I told the Captain that the port phy-
sician's orders were if all well I was to bring
the vessel in port. The Captain remarked
to me, I wish the ship anchored outside; up
to that time he bad not filled out the health
certificate; I objected to the manner in
which it was written. I handed him anoth-
er requesting him to fill it oat; he said, no
Pilot, that will do for you; I have written
to the Port Physician and the Minister of
Foreign Affairs.

By Mr. Preston: I gave oue letter to Dr.
Trousseau, and the other I delivered to the
Minister of Foreign Affairs. I brought the
ship to an anchor outside by the captain's
request.

Jack, policeman, sworn I was employ-
ed on a boat guarding steamer Madrqs
My duty was to patrol 'around 'to prevent
Chinese or others from leaving her, and
also to prevent persons on shore from
boarding her. One day between one and
two o'clock, as they were heaving up the
anchor, two Chioamen jumped overboard,
and shortly afterwards, others jumped
overboard, making in alleirht. They wero
swimming and toce were on the pont cf
drow'nTng. We" began 'picking '

them up
When we got them ' into "our t)6&t, the.
steamer was going oqt. e began to think
we had got intq a bad predjpainent. Wi
had, these iqen in qqr tjqat aq4 we d.id not
fcnow what to do with them. We tied up
to the buoy near the Likelike wharf and'
watted until the steamer's boat approach-
ed, when we pulled towards her and trans-
ferred the men we had saved from drown-
ing.

By Mr. Preston: I was engaged only a
few hours watching the vecsel. I was not
paid. J am one of the regular' police.

'Samuel Brierl'y. sworri--- I was 'guard
w atching the Madras from 9th or 10th of

'April for five following nights! I was in
charge of 'a boat. Cjn Ihe Vighf qf nth
Mayi after thp fflPP.h had, gqqe dowq
bright light was shqwo on board the
steamer, lext day I asked the ca.ptaq the,
cause of the light, he said, was
trqqhle Qtj heard. He thereupon gave
me a code of signals in case of future
trouble. I have been paid at the rate of $3
per night up to the second June.

Henry English, aworn I was employed
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on board the schooner Luka to coal the
Madras. I was six days and a half over the
job:we made four trips; I was the quaran
tine eruard on the schooner; whilst along
side one Chinaman escaped from the vessel
and was drowned. (Described the manner
In which the Chinaman made his escape
from the steamer.)

By Mr. Preston. A native policeman
was with me on the schooner; my pay was

iur itav! T Lav been paid: received in
all S32 50.

David Dayton, sworn I was employed
by the Board of Health to put a guard
around the steamer Madras (shown an ac
count;; that account is for pay of guards
and boats; the amounts as made up are for
one boat and two men $8, and same at
night; men's pay $3 each and two for the
boat; after the Chinese had jumped over
board the eruards were increased; I do not
think I could get any men to do the work
for less money; my opinion is, that it is as
reasonable as I could get men for; five dol
lars per dav was paid after the Chinese
j u in ped overboard; Mr. Reynolds received
this; he was in a large boat and was in
charge of ail the boats; at first, we only had
one boat at day and one at night; after
wards I increased the number to two; I
would not want to send a man to do the
work done by Captain English for less than
I paid him; the bill was made up under my
supervision: the day the steamer came in
I sent off several policemen, and the boats
they used were charged for, but not the
men; I had several conversations with Cap
tain Bradley in regard to signals in case of
any mutiny arising among the passengers;
I had one letter from Captain Bradley; let-

ter read as follows :

Steamship Madras, May 12, 1883.
To Deputy Marshal Dayton, Honolulu:

Dear Sir I have to inform you that at
midnight last night one of my boats was
lowered by Chinamen and got away from
the ship, but not before they were discov
ered. .

I burnt blue lights to let the guard boat
see there was something unusual going on,
and then the boat returned.

Now I purpose introducing the following
signals in the event f anything happening
during the night:

1. A cannon fired at intervals in the di
rection of the town.

2. Skyrocket in the direction which the
boat has left.

3. Blue lights at intervals denoting num
ber of boats gone.

4. Danger or distress signal rocket, if
there is mutiny amongst the passengers.

If you will watch for those signals you
will oblige yours sincerely.

(Signed): W. H. Bradley.
After that night the number of boats was

Increased to two; one was a large boat to
compete withany boat the ship might have;

have had charge of other steamers in
quarantine, arriving from China; almost
every vessel with immigrants has a quaran
tine boat employed; the only difference In
charges is that two years ago I had to pay
nearly all guards $5 per day.

By Mr. Preston. The guards referred to
two years ago were employed by me; the
entry of vessels is usually without my
knowledge; guards have been placed round
vessels outside, which might or might not
have been entered at the Custom House.

Dr. Moritz, sworn I was on board the
Madras from Wednesday until Sunday;
there were eight white officers amoqgst the
crew; tue rest were Malays.

F-- H. Hayselden, sworn ri was Secretary
of the Qoard of Health during the time the
Madras was here; I had interviews with
Captain Bradley; I went out in a boat the
day after the arrival and took with me the
resolution of the Board of Kealth; Captain
Bradley was very much incensed at the ac-

tion of the Board and said he would disre
gard the orders of the Board of Health and
would steam into port; he was in fear of his
life; in coming past Kauai, the passengers
attempted to throw overboard the two who
were sick with smallpox; he quieted them
by acceding to their request. In regard to
the sick, he said he would keep the infor-
mation from the authorities here that he
had smallpox on board; he told me the sick
people were somewhere in the fore part, al- -
eging as a reason that he had no where

else to put them; he had no hospital ac
commodations; he would not go ou to Vic
toria as he was in danger of his life; he fur-
ther said he believe his officers w,oq(d not
go en with him; conversed with him twioe
on the subject; J. also oonversed with him
on the Sth May when he steamed into
harbor. I asked why he came into port;
he turned his back upon me and refused to
answer; I have no knowledge Of the ex
penses incurred by the vessel whilst iq
quarantine;

Bjr Mr. Preston. Captain Bradley said
he was afraid tq go on to Victoria on ac
count of the Chiqese passengers. I dqq't
knqw what he iqeaut; that is. wha.t he
stated; I an) qot aware, that he had heeq or- -

tjered, to gq away from here; I did not toll
him it would be better for him to go away;

remarked to him that if he was afraid
perhaps he could get assistance here; he
was at anchor when Doctor Trousseau and

went off to him; I believe it was on the
10th April; no copy of th,e quarantine regu- -

nandod to Captain Bradley,
only the instructions from the Board of
Heal th. (Copy of a letter from M r. Gibson
to Captain Bradley placed on file).

This closed the case for the B,oard of
' '' " ' " ' ' '

Jealtb.
Mr. Pxe$toqt counsel fqr the plaintiff

handed in several letters, of variqq's d.ates
and called

Theo. If. Daves, sworn I am the agent
for the Madras; I saw Mr. Gibson the dav
after she arrived; I was not agent then; the
captain asked me to act for him as agent
when he arrived off the wharf in his boat;
I went and asked Mr. Gibson If It was not
possible to arrive at some point that would
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combine safety to the community with jus-

tice to the vessel; Mr. Gibson sail that he
'could not land the passengers; lie did not say
distinctly "never;" Mr. Gibsorithen told
me the steamer could have water and re-

cruits if necessary in order to control the
passengers; some letters passed between the
British Commissioner and President of the
Board of Health in which he reiterated
that the passengers could not land; I went
to the Collector-Gener- al of Customs and he
instruottd me what to do regarding entry;
on going to the wharf I saw Captain Brad-
ley aud he said he had instructions hot 'to
enter his ship; on the 16th of April I went
t' the President of the Board of Heatlh to
ask if the Madras could be-- brought under
the rules of the Board of Health; the answer
is on the file, it is to the effect that the ves-

sel was in quarantine. Before going to Hilo
I asked the Secretary of the Board of Health
what instructions I should give Captain
Bradley regarding quarantine; when I re-

turned from Hilo on the 6th of May I heard
that three physicians had reported on the
health of the passengers. (Report dated
May 5th handed in.) I saw the Madras in
harbor; I could not understand why.lt was
so; I went to Mr. Gibson and expressed my
regret and I felt convinced that the Captain
had acted under a misapprehension. I
wrote to the Captain and he replied; just as
I received his letter, his steamer steamed
out; when I next saw Captain Bradley ne
said he had nine cases of smallpox on board
in all its stages. I wrote to Mr. Gibsorr. I
was summoned to attend a meeting of the
Board of Health; I declined to give an opin-
ion as to what was best to do; I was asked
to sign a bond for $20,000; I said I could not
do anything without the Captain's consent;
the Captain afterwards requested me to ac
cede to any demands that were made and I
accordingly signed a bond of which the
Captain approved; I asked that action be
taken with the vessel pending the signing
of the bond; this was refused; subsequent
to that, Major Wodehouse had some corres-
pondence, when Mr. Gibson said he recog-
nized that I was the authorized agent of the
ship. I applied at the Custom House to en-

ter the vessel and was told that there were
no instructions to that effect. On the sec
ond o. June I applied again aud the vessel
was entered. On my asking to clear the
vessel I was told she could not clear till the
expenses incurred had been paid; I stated
the vessel was ready for sea and I was pre
pared to submit the whole matter to the
Supreme Court as originally agreed upon.

By Mr. Hatch, a copy of an account of
$500 was brought to me by a policeman; I
declined to pay it without; it being initialed
by the Captain; I was never questioned
about the expenses to be incurred by guards
during coaling; I do not feel justified in ad
mitting the item of expense for coaling out
side; I have 810,000 in my hands to-d- ay to
pay any expenses that might have been in
curred from the day the bond was executed;
I told Mr. Webb so; I do not know that I
was ever requested to give a bond for quar
antine expenses; there were three bonds
called for; the first and second fell through
and the third was signed; both I and the
Captain agreed to terms of the letter of 12th
May which states that the expenses of the
guards from April 8th are to be paid by the
ship. We agreed to pay these charges al
though we did not think them right, for the
sake of getting the ship away.

Dr. Trousseau, sworn I went off to the
steamer Madras, on 10th April; received a
letter from the Captain, while alongside;
(letter readi dated in error, March 10th.) I
then went on board; went down the fore
hatch; the people were very much excited;
I made a proposal to Mr. Gibson but as he
did not accede to it, I did nothing further
in the matter; I examined the Captain's
log book and found the cases noted accord-
ing to tee tenor of his letter; (the witness
gave the details of a conversation between
himself and the Captain.)

By Mr. Hatoh At the time the Madras
arrived there were Chinamen in quarantine
on the reef.

This closed the evidence.
Mr. Preston, for the defense, argued that the

ship was not properly in quarantine. To be in
quarantine she should have been allowed to
enter at the Custom-hous- e and her passengers
should have been landed on the quarantine
grounds. As this was not done, he submitted
that the vessel was not in quarantine, and the
Board of Health had no claim on her for ex-
penses. There was no information given the
Captain as to what the ship's liabilities were, or
what were the regulations of the Board of
Health. He argued that the laws compelled a
ship to enter at the Custom-hous-e within forty-eig- ht

hours of her arrival at the port, and that
as the Sadra'a was not permitted to do so for a
long time, she could not be considered as having
entered the port of Honolulu. The learned
counsel also contended that the regulationsjand
resolutions of the Board of Health were'not law
until they had been published three times in the
newspapers, and as. this had not been done in
regard to some of those affecting the Madras,
they were not legal, and the vessel could not be

Mr. Hatch, (or the prosecution, argued that
the'EoaiM of Health' had almost unlimited pow
ers. 'They must have, from the very nature Qf
their duties, and all that the 0o.urt ijad to, da in
this, case was, tq satifj itself tht the Board had
empowered its. President tq take such teps a3
h,e'lcemedqecessary to guard the public health,
a.nd in the next plaoe to be satisfied that the ex-

penses incurred for the payment of which this
suit was brought were necessary, and the
charges made not exorbitant. The Court had
nothing to do with questioning the right of the
Board of Health to issue such regulations a5 n
might deem best. The hd the'nght to inour
such expense, Seeded.' best to them. Of
CQiy:se-t-he learned counsel said they would
not do suoh an improbable thing as order an
ironclad to protect the harbor (as had been sug-
gested they might do); but, in all reasonable
ways, he held that the Board had the power to
make its own regulations. The Captain of tie
Madras was disgusted with the course the Board
had ptueued. ;' but it was not for him, to aaj what
the' Board should do, but for the Board to direct
and control his movements. The Madras was
4 '.in, the kingdom' when within, three iailes of
the share', aq4 withiq the legal jurisdiction of
th,e Courts, t has been said that she was not
"in quarantine.' ' The counsel held that she
was in quarantine. From the time that the
yellow flag was sent on board of her by the pilot
she was in quarantine. If she was not n
quarantine, then she could have steamed into
port. IJither she vaa out, or else she was in.
The other side does not say that the vessel was
out of quarantine. It has been shown in evi-
dence that the Captain grossly misrepresented
the state of the ship's health to the pilot, telling
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informed what quarantine or other restrictions
have to be observed by him from the breaking
him no less than three times that he had no
sickness on board, and thus inducing the pilot
to go on board the vessel, which he had no busi
ness to do if there was sickness. The pilot did
all he could, by reportiug himself to the Port
Physician (whom he met on going ashore), and
placing himself under his (the Physician s)
orders, as having come from an infected ship- -

Again, the Captain had not efficient control over
his passenger's or crew, as was abundantly shown
in evidence, and these facts, with others, proved
that the expense incurred for a guard around
the vessel was necessary, and, the counsel
argued, should be paid by the vessel. Letters
were put in evidence to prove that the agents
of the vessel admitted the claim, and at the close
of the arguments his Honor stated that he would
give the matter his early attention.

OPIXION OF THE CHIEF JUSTICE.

This is a libel in admiralty by the President
of the Board of Health of the Hawaiian King-
dom against the steamer Madras, whereof W. H.
Bradlej' is master, filed on the 12th of June.
Attachment was made the san:e day. On the
tiling of a bond, deemed sufficient by the libel-
lant. the vessel was released from attachment.

The libel recites, in substance, that the steam-
ship Madras arrived at the port of Honolulu on
the 8th of April, 1883, upon a voyage from Hong-
kong, in China, with 745 Chinese passengers, of
whom GOO, more or less, were bound for the
port of Honolulu ; that the master signed a
health certificate that there was no sickness on
board ; that libellant thereafter discovered that
the said steamer was infected with a disease
known as the " small-pox- ,'' and that two of his
passengers were at that time sick with the said
disease, of which fact the master was aware ;

that libellant caused the steamer to be kept out
of the harbor of Honolulu, and the master and
crew were wholly unable and insufficient to con-
trol their passengers ; that several of the passen
gers escaped, and attempted to laud with a boat,
and subsequently ight attempted to swim
ashore; that, in consequer.3 of the neglect or
inability of the master to control ai? passen-
gers, the libellant caused a guard of eight to six
teen men to patrol about the steamer, aud pre
vent unauthorized communication with the
shore and the landing of her passengers or crew
that said guard was proper and necessary, and
that, without the same, the small-po- x would
have been introduced among the inhabitants of
this kingdom from the steamer, and great loss
of life and damaere would have ensued there
from ; that, by reason of the premises aforesaid
the Board of Health has been damnified in the
sum of $1,7-1- 25, according to the specification
annexed, which shows these sums to have been
expended in the hiring of guards and boats, etc

The answer of Captaiu W. II. Bradley, inter
veninsr. admits that the Madras arrived off the
port of Honolulu on the 10th. and not on the
8th of April, upon a voyage from Hongkong,
China, with the number of passengers men-
tioned in the libel ; that he did sign and deliver
to the pilot a qualified health certificate, which
is now in custody of libellant, and which he
craves leave to refer to ; that libellant did
discover that the Madras was infected with
contagious disease, known as small-po- x ; but
that libellant discovered these facts in conse
quence of respondent having communicated
them to the Port Physician of Honolulu. The
respondent denies that the libellant caused the
steamer to be kept out of the harbor of Hono
lulu, and afterwards ie i.iondent anchored her off
the port, but avers that respondent brought his
vessel to anchor off the port before any comma
nication was had with libellant, or any officer of
the Board of Health ; that respondent's crew
consisted of forty-tw- o persons, and were able and
sufficient to control said passengers. Respond
ent admits that some of the passengers endeav
ored to escape from the vessel, but that they
were pursued and brought on board by some of
the crew thereof. He admits that, subsequent
ly, eight passengers did attempt to swim on
shore Respondent denies all the other allega
tions, and says that if the alleged expenses have
been incurred, they have been incurred without
any authority or justification in law against the
respondent or the said vessel.

A short history of this case as derived from
the letters between the parties and oral testi
mny is as follows: On the 10th April the
Madras arrived off the port with smallpox
amons; her Chinese passengers. bhe was
boarded by the pilot and Captain Bradley sign
ed a health certificate wherein, after the printed
words "no person has died or been sick of a
contagious disease on board my vessel during
the last six months' was written "I have hand-
ed pilot a letter of explanation to the Health
officer of the port.'' The captain gave the pilot
a letter to the port physician and one to the
Minister of Foreign Affairs, the vessel having
been anchored outside the harbor at the cap-
tain's request. The pilot delivered the letter to
the port physician in the chancel, as he was
proceeding outside to the steamer. In both of
these letters Captain Bradley says he has small-
pox on board and asks to be allowed to remove
the Honolulu passengers to the quarantine sta-
tion and put his vessel into quarantine and to
have 200 tons coal put on the dock, before the
Madras should come alongside and then to have
it taken on board by her crew, and the freight
discharged in the same manner.

The same day April 10th the Secretary of
Board of Health sent to Captain Bradley a note
acknowledging receipt of his note stating that
the Board of Health had met that day and had
passed a resolution of which a copy was en-
closed, and also that the Government was ready
to afford him every facility for assisting his ves-
sel with coal, water and provisions and other
needed recruits, but that in view oi t,ia having
a contagious disease on board, they, cannot per-
mit hin tq iar.d acy passengers. The resolu-
tion df the Board of Health in substance "em-
powered its President to take such steps as he
may deem proper, and every necessary precau-
tion to avoid the risk of contagion and in conse-
quence to prevent the landing of any passen-
gers from the steamer Madras."

On the 11th April Captain Bradley sends a,

letter to the Board of Health expressing Ids sur-
prise that the Board oi Health, should have
seated to. the Bitis'h Commissioner that they fell
dissatisfiedVith. his having furnished a false
certificate of Health, deny11 th&t he had done
so and that he had. hi p anokored outside
and had lor the Port Physician and fur-n.ish-

him with a faithful account of the condi-
tion of his ship. He apologizes for some lan-
guage used in a letter written by him on the
evening of the 10th as being under excitement
and asks the Board of Health to reoonsider
their resolution and allow him to ht,d, the Hou-- I

olnlu passengers and offerir tq give a. bond to
pay their expenses) in quarantine. The
President c. tha B.oard of Health replies on the

th April to the effect that the Board of Healta
see no reuson to modify their resolution of the
10th inst. and decline to allow him to land any
passengers who are unquestionably liabla to in-
troduce a contagious disease into the country,
offering to supply him with recruits cto. The
same day the President of the Board of Health,
informed Mr. DiyieSj the British Vice Consul
and ag$nt oi the vessel, that the Madras would
not be allowed to land her passengers at all.

Qn 4th. April T. H, Davies & Co. agents of
the Madras applied to bring the ship under some
quarantine regulations such as the law might
provide, etc

To this the President of the Board of Health
replied under date of April 19th that "the
steamer Madras may be regarded as in, qnaran
tine, inasmuch as her commander haa hoisted
the yellow flag by cyrder ci the Port Physician
and ths vessel remains at anchor in the road-
stead of Honolulu which is made quarantine
ground by statute and has been supplied with
necessary recruits .under quarantine survei-
llance,' etc.

Mr. Davies replies on same date, noting the
declaration that the Madras may be considered
in quarantine, and asking "that the captain be
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arriving at any port of the kingdom." Now,
quarantine is defined to be (1), properly the
out of the latest case on board in order to en
able him to land his passengers at this port

April 24th the secretary of th Board of
Health replied that "the vessel was in quaran
tine for recruits but not for passengers."

On the 5th May, an inspection f the Madras
was made by three physicians of Honolulu.
They reported no case of smallpox since April
21st and recommended that the vessel bo allowed
to come inside the harbor, the ship, captain and
crew to remain in strict quarantine, the Hon-
olulu passengers to be landed on the reef in
quarantine but the convalescents not to be
landed. The ship to land cargo and receive coal
and recruits in quarantine.

On the 7th May, the Board of Health wro te to
the agents of the Madras that the steamship
Madras would be allowed to enter port and laud
her Chinese passengers in quarantine, under the
following conditions: The vessel to pay all
charges incurred for quarantine surveillance
since she came to anchor in the roadstead and
daring her stay in port.

The Chinese passengers will be landed on the
the reef of Kahakaanlann, and there placed in
quarantine for at least ten days, and the vestq.j
to pay all expenses of debarkation, food, guard
and medical attendance for said passengers dur
ing the term oi quarantine and otner Uennite
regulations as to freight, baggage, coal and re-

cruits and that the agents of the steamer enter
into a Bond to the amount of $20 for each pass-
enger, to indemnify the government for expenses
in case any disease should break out during the
quarantine.

May 8th. Ihe Madras, on the Captain receiv
ing this letter, steamed iuto port. lut went back
again to her anchorage on being informed by her
agents that the Board of Health understood that
the conditions imposed must be complied with
before she entered the harbor. As the Madras
was starting out of the harbor, eight Chinese
passengers jumped overboard; these men were
picked up by the police boats and returned on
board the vessel.

May 8th. Written noticH was sent by the
President of the Board of Health to Captain
Bradley thnt the "steamer Madras, also yourself.
officer', ccv. passengers and freight of said ves-
sel being in quarantine and under the orders of
the Board of Health,'' his attention is called to
Sections 292, 293 aud 203 of the Civil Code
which are recited in full.

May 9th. Mr. Davies reported verbally to tlio
Ageut of the Board of Health that Captain
Bradley informed him that a number of cases
of smallpox were discovered on the Madras,
concealed among other passengers, This report
was made in writing to the President of the
Board of Health by Mr. Davies ou the 10th May.
The same day the President of the Board of
Health acknowledges receipt of this information
and informs Mr. Davies that the Board of Health
will have to reconsider the action to be taken in
reference to the vessel.

May 12th. Captain Bradley writes to the
Agent of the Board of Health that during the
nignt previous one ot tne steamers boats was
lowered by Chinamen and got away from the
ship but as the Captain burnt lights to attract
the attention of the guard boats, the boat re-

turned. The Captain then proposed a set of sig-
nals to be used in event of anj'thing happening
in the night and asking the agent to watch for
the signals.

ooon alter tins oir. uavies was invited to a
session of the Board of Health where the affairs
of the Madras were discussed. On the 12th May
Mr. Davies writes to the President of Board of
Health saying that his firm was authorized on
behail of Capt. Xiradley to assent to all the con
ditions of the Board's letter to him of that date
and they Davies & Co., agreed to become sure
ties on the Bond therein demanded and to cxe
cute the same as soon as the document can bo
prepared.

Mr. Davies says, in his testimony, that he had
recommended Captain Bradley to accede to all
the conditions in regard to landing the passen-
gers, and that the Captain did so. AH expenses
incurred in this matter up to this date weie to bo
paid by the Madras and a Bond was to be given
in the sum of $20,000 to cover expenses thereat
ter incurred, etc.

The Bond was first to be signed and a draft
was submitted to Mr. Davies, on the 1 1th May. It
was deemed unsatisfactory by him aud Captain
Bradley, and, under advice of counsel, they de
clined to sign it, as containing provisions not
agreed upon, to wit, that the obligors were to pay
for (among other thingsV'the repairing or extend
ing the buildings which may be used for uccom a
modationof the said passengers." Negotiations
then ceased.

On May 21st Mr. Davies applied to the Board
of Health to know if the Madras w as in quaran
tine, and if so under what regulations. a

The President of the Board of Health declined
to discuss the natter with Mr. Davies, consider
ing that his firm were not the authorized agents
of the Madras.

Then followed a reference of this matter by
the agents of the Madras to the representative of
the British Government and through his inter-
vention there was procured that the Madras
should be entered at the Custom House and that
Messrs. Davies & Co. should be recognized as
agents of the Madras, and that the Madras was
to he plaoed under the quarantine regulaions
of December, 1880.

On the 2nd June it was agreed between Mr. in
Davies and the President of the Board of Health
that a bond for $10,000 should be given to cover
all future expenses and that the previous expen
ditures of the Board of Health in this matter at
should oe submitted to the Supreme Court, and
on the th 4nne the agents of the Madras agreed
in writing in effect that the question of the steam
er a liability for the quarantine expenses in dis-
pute should not be prejudiced by the landing of to
the passengers from the Madras. The bond was
given and the Madras was entered at the Custors
House and the Honolulu passengers landed in
quarantine June 7th, and after some further mis
understandings followed y explanations, as to
making up the claim, preparing a case for sub
mission to. the court and in reference to the
clearance of the vessel, whioh are not necessary
tq tte here detailed, the matter was nnaiiy termi-
nated by the filing of this libel.

'here were many otner matters put in evi- -
denoe,as the imprudent and hasty remarks made
by the Captain of the Madras as to what he
would and would not do under certain Circum
stances, and the replies raa.de to htm, which aro
irrelevant to the iasqe b.efoxe me, whioh Is,
whether the steamship. Madras is liable for the
expenditures, of the Hoard of Health, as claimed? of

i te amounts Qf the charges ruade tor the
hyn of guards and boats are shown to be
reasonable, being the actual sums paid out by
the Board of Health in this behalf. The ques-
tion remains whether there were expenses inour d
red under "quarantine regulations," Section
298 of the Civil Code reads : " A.U expenses ed

on account of any person, vessel or goods
under any quarantine regulations, shall be paid to
by Btch person, vessel or owner of such vessel
or goods respectively.1' of

There can be no question as to the vital neces
sity of maintaining a strict surveillance over ves-
sels arriving here with dangerous and contagious
diseases on board. It is the duty of the State to
protect the public health. For this reason
ample power is given by law to the Hoard of
Health, and the general authority is given them
to make such ( quarantine regulations as it
shall judge necessary for the health and safety
Of the inhabitants." (Section 292 Civil Code.)

Any vessel refusing to submit to quarantine.
and leaving the quarantine ground before the
expiration of the quarantine, or which shall be
the means of clandestinely introducing into the
kingdom any contagious or dangerous disease,
shall be liable to seizure, confiscation and sale.
Section 295 Civil Code.

But the Board of Health has a duty to per
form, as fer as foreign vessels are concerned.
One of these is given by Section 272 : "The
Board of Health may, from time to time, estabi fox
lish the quarantine to be performed by vessels
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space cf forty days ; appropriately, the term of
forty days during which n ship arriving in port,
and suspected of being infected with a malignant
or contagious disease, is obliged to forbear all
intercourse with the city or place. This time
was chosen, because it was supposed that any
infectious disease would break out, if at all,
within that period (2.) Hence the word means,
restraint of intercourse to which a ship may bo
subjected, ou the presumption that nlie may bo
infected, either for forty days or for any miter
limited period." (Webster's Dictionary, title
Quarantine.)

It is a general rule in every country that tli
proper officers may determine the period of re-

straint at their discretion, according to circum-
stances, and I think that Hoc. 292 of the Civil
Code in authorizing the Board of Health to
establish the quarantine to bo performed by nil
vessels, etc., was meant to confer this very
power, to-w- it: that the period if restraint
and non-intercou- so to which vessels arriving
hero are to bo subjected, must be definitely set-
tled and established by the Board of Health.
The very idea of a quarantine implies that it is
for a definite, limited time. And it would be
quite competent for tho Board of Health on the
expiration of one quarantine, if there should le
a lresn outbreak ot uiseaso on a ship, to estab-
lish a further quarantine.

I do not go to tho extent of saving that tho
definite term of quarantine for all ships cannot
be varied to suit tho exigencies of any particular
case or disease. I think, as tho power is given
to establish "from time to time," tho quaran
tine to be performed by vessels, that a nhip
under exceptional circumstances may bo sub
jected to exceptional quarantine, without the
formality of repealing tho formerly etal Mhhed
period, and establishing a new term.

But I understand that tho Board f Health
had by a regulation, last published in Dec. 1HH0,
established a quarantine of 1.) days for crews
and passengers of vessels having smallpox on
board. (See llegulations Board of Health.)

Was the Madras regularly in quarantine, while
tho Board of Health incurred the expenditures
the subject of this controversy? And were
these expenditures incurred under any
quarantine regulations? Unless they were,
plaintiff cannot recover. It would not
be just to exact the severe penalty of
confiscation uud sale of a vessel lor ex
penses of quarantine unless notice of the liabil-
ity is given to tho vessel and she is iniido awaro
cf the restraint imposed and its duration and
coii8equc;2os For instance, if a vesst 1 should
arrive here from a iwrt jj'-t- ed with cholera
and u quarantine of twelve months rdiould bo
established for her, it is quite- - possible that mo
vessel might not bo willing to submit to it and,
if the uaturo of her voyago admitted of it sho
might return to tho port whence sho came, with-
out undergoing quarantine.

I do not understand that tho Madras was put
in quarantine by tho writton declaration mado
by the President of the Board of Health, of April
19th, that tho Madras may be regarded as in
quarantine, "qualified by tho statement of tho
Secretary to tho agents to tho vessel that she was
in quarantine for recruits but not for passen-
gers," for no period of restraint was stated. It
is difficult to understand what was meant by
"quarantine for recruits but not for passengers."'
If tho words mean anj'thing they tu'-ai- i that no
poriod of restraint, however long, would suffice
after which the passengers could bo lauded from
the Madras. A statement being made to a ship
"you are in quarantine,'' this condition of things
might last for mouths or years and tho expenses
of watching tho vessel consume her entire value.
I avoid saying auythiug hero as to tho power of
the government to altogether refuse ju iinihsion
to citizens of it state, with whom we have no
treaty securing this right, to land in this King-
dom. For ulthough tho first resolution of tho
Board of Health was to tho effect that its Presi-
dent was empowered to prcvant the binding of
any passengers from tho steamer Madras, this
position was not adhered to by tho Government
and tho passengers wero finally allowed to be
landed. If tho Madras had been placed in a defi-
nite quarantine and quarantine r gulations
required her to bo watched wit It guard t

in patrol boats or otherwiso during this period,
these and whatever expenses weru necessarily
incurred in maintaining this quarantine would
have to be paid by tho vessel.

Sho was, however, kept inastato of uncertain-
ty for a period of nearly two months, and all the
while tho expenses wero being incurred. The.
action taken by tho Board of Health in allowing
her well passengers to bo landed and put in

quarantine of 21 days, could have been taken
immediately on tho arrival of the vessel here and
this large expenditure saved.

It was certainly necessary to wutch tho vc stiel- -
to prevent passengers, weary of tho restraints of

long voyago ana excitoa by ineir Tears of the
disease among them, from escaping ashore and
thus spreading the infection among our people
but if tho passengers woro ever to bo allowed
to bo landed on these shores, they should have
been landed in quarantine, reasonably soon aftei
their arrival here and Homo guards would havo
been necessary but for only a few days, exclusive
of the period of shore quarantino which is not
in question in this suit.

Tho danger to tho health of tho community
from small-po- x was not at all lessened by detain
ing the ship outsido with ho largo a number of
passengers confined on board for so long a time,

fact, the contagion increased on board dnrin"
that time.

Quarantine Itnlo 2, published on Doocmbri
11, 1880, reads : " On the arrival of uny vessel

any port of this kingdom, having had or htill
having any person sick of small-po- x on board,
the vessel shall be detained in quarantine ; tho
sick shall bo sent to tho quarantino hospital,
and the crew and passengers shall be submitted

quarantino fo fifteen days."
Now. if this regulation had boon put in fore.

against the Madras on her arrival at tlii- - port
tho probability is strong that she would havn
beon released from quarantine and sailed heuo- -

within a month.
It would not be just to compel the Madras t

pay for guards in watching her for any longer
than was necessary, say, for a period ol it few
days sufficient to enable the authorities to pre
pare the quarters for tho reception of the pas
sengers, ihero is no testimony beforo mo indi
cating precisely how many days would bo tttifii-cien- t.

But it seems to mo that one week would
bo ample time and for guards for this t nod
only is the Madru' liable.

I can draw no' jther conclusion from tho wliolo
testimony in th .s caso than this, that the Board

Health fror . the time of tho arrival of the
Madras April 10th to May 7th had not only not
put the, Madras in definite quarantiuo but did
intend to put her into a quarantine contemplat
ing tho landing of her passengers aftfr thi- -

auger from infection was over, for, up t' thin
latter date, there is no intimation given to th
Madras as to when the period of her non-inte- r-

courso with the shore would teas!, or 1m? likely
cease.

It is perfectly clear that, if the Board
Health had adhered to its decision and

the passengers per Madras had never been
allowed to land, and sho had gone off to sonv
other port, tho Board of Health could not hitve-recovere- d

from her their expenses incurved in
restraining her from having intercourse, with the
shore, and the expenses now sued for are finite
analogous, for they were incurred before tho
Madras was put in quarantine, which was not
nntil about June 1st.

Judgment will bo entered for tho libellant for
the amount of expenses of guards and boats for
one week, and this matter i referred to the-Cler-

of the Court to assess and report to the-Cour- t.

Each party to pay his own costs.
A. Francis. Jrri,

Chief Justice of the 3upreme Court.
F. M. Hatch for libellant.
E. Preston and C. Brown, for libelh e.
Honolulu, Angnst 13, 1883.
Mr, Austin Whiting, representing the counsel'

the defence, gave notice of appeal to thi
Court in Banco.


