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CAN CIRCUIT COURTS

NATURALIZE CITIZENS.

Attorney Carl S. Smith
Question Submitted to

Agreed Statement of Facts The Proper Draw-

ing of Juries.

The test benrinff ou the
right of territorial circuit courts to
naturalize citizens is how before the
supreme court upon an agreed
statement of facts. The question

was raised by Attorney C. S.
Smith at the Honokaa term iti

August last iu the ttiul of Moriia
Kaizo, charged with murder in the

second degree.
It was claimed the attorney

for the defense that eight of the
sixteen grand jurors who returned
an indictment against Morita were

citizens of the United States, if at
all, by reason of being naturalized
by circuit courts, which it is alleged
they are without authority to

It also appears that some of the
grand jurors may have been natur-

alized after having been drawn by

the jury commissioners.
Concisely stated, the questions

submitted to the supreme court for

decision are: 1. Have circuit courts

of the territory jurisdiction in
naturalization wocccdings? 2. If
so, were the grand jurors who
found the indictment, duly quali-

fied?
Mr. Smith, as attorney for the

defendant, discusses the proposition
in an exhaustive brief, holding

that the circuit courts of the terri
tory have not the right to natur
alize. His brief is substantially as
follows:

The power of naturalization is

derived solely from the Federal

Statute (R. S. 2165) which became
a law April 4, 1802. The statute
provides that an alien cau make a
declaration of intention before a
district or supremd court of a terri-

tory and certain other courts not

. territorial, and the jurisdiction to
naturalize is conferred upon the
same courts.

Unless, therefore, it can be demon-

strated that circuit courts of the
territory are identical with either
district or supreme courts men-

tioned in the statute, the power to
naturalize is not granted to the
local courts.

Mr. Smith shows that all of the
courts mentioned iu Section 2165

ot the Revised Statutes, to wit:
federal circuit courts, federal dis-

trict courts, territorial district
courts, territorial supreme courts,
courts of record having common
law Jurisdiction, etc.. are courts of

general jurisd'etion. When they
assume to naturalize aliens, they
become courts of limited and special
jurisdiction for that purpose. (Gunn
vs. Howell, 27 Ala. 663; 62 Am.
D2C. 785. Cooper vs. Sunderland,

3 la. 114: 66 Am. Dec. 52.)

Where a court has pronounced a
decree of naturalization in any in
dividual case, it must appear posi-

tively and affirmatively that it had
jurisdiction so to do, and no intend-

ment or presumption will be drawn
upon to supply the want of such
positive and affirmative showing.

From the foregoing it would ap-

pear that the circuit courts of the
Territory of Hawaii are not district
or supreme courts of a territory, as
described in Section 2165 R. S.,
unless they can be so construed and
such construction could only be in
dulged in drawing upon a series
of intendments and presumptions
which are not warranted by legal
reasoning nor the inherent nature
of the courts mentioned.

2. The circuit courts of the
Territory of Hawaii differ from all

of the courts mentioned in K. S.

Section 2165 not only in name, but
also in iurisdiction and in funda
mental character.

Those who have contended in
support of the doctrine that the
circuit courts of the Territory of
Hawaii have jurisdiction in natural-

ization proceedings have done so

upon the following reasoning: The
district courts in other territories ure

courts of general jurisdiction iu the
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territories and exercise general
common law and equity jurisdic-
tion and arc, in general, the trial
courts of first instance, being at the
same time courts of record. In the
Territory of Hawaii the courts
most nearly performing the func-

tions of those territorial courts are
the circuit courts and it must have
been the intention of Congress to
confer upon such circuit courts the
jurisdiction to naturalize.

This reasoning does not satisfy,
however much we moy desire the
result. The logic is plainly at
variance with all fundamental pro-

cesses of reasoning used by courts
when examining statutes confer
ring special jurisdiction upon
courts. A sufficient refutation of
this theory should be as follows: In
1802 Congress conferred a special
statutory jurisdiction to naturalize
upon district courts of territories.
At that time there were such courts
in existence and from time to time
sine: then Congress has established
district courts, for the territories
which have been carved out of the
national domain. In 1899 Congress
established the judicial system of
the Territory off Hawaii and for the
first time in American History,
failed to establish eo nomine, a
district court.

We shall not adopt the above
paragraph as our sole contention iu
answer to the theory above pro-

pounded, but shall take the follow-

ing as a broader and more satisfac-
tory position: The circuit courts
of the Territory of Hawaii differ
not only in name, but in funda-

mental organization, general powers
and characteristics, from the courts
mentioned.

Classifying the various courts
upon which jurisdiction to na-

turalize has been conferred accord-
ing to the classification which can
be made, we note that they may
best be grouped under three heads,
as follows: 1. State courts. 2. Fed-

eral courts. 3. Territorial courts
But it must be held iu mind that
not all state courts, nor all federal
courts, nor all territorial courts
have been granted the power.

In passing, it is instructive, how
ever, to note that the circuit courts
of the Territory of Hawaii more
nearly resemble the state courts
than they do the territorial courts,
in fact, the judiciary system adopt
ed by Congress for the Territory
of Hawaii is almost identical with
the system now existing iu the
various states, and this identity be
comes more apparent when we
note the relation which exists be

tween the territorial courts of Ha
waii and the federal judiciary
system.

Until the most recent amend
ment to the Organic Act was made
by Congress, our territorial courts
were confined in their jurisdiction
to matters exclusively local, and
causes involving no federal question
could be reviewed in the Federal
Supreme Court exactly upon the
same basis as causes tried in any of
the state courts.

The Federal- - Statute relative to
the removal of causes undoubtedly
applies to the Territory of Hawaii,
although upon this matter there
may be a difference of opinion,

J While our circuit courts are terri
tonal courts, tuey most nearly re
semble state courts.

A territorial court is only a
federal court of the United States
in so iar as it exercises federal
powers and enforces rights and
obligations contained only in the
Federal Statutes.

The circuit courts of the Terri
tory of Hawaii obtain their powers
and jurisdiction from Section 81 of
the Organic Act, which adopted,
with certain modifications, the laws
of the. Republic of Hawaii, which
conferred jurisdiction incidentally

giving to the legislature of tl.e
Territory of Hawaii the 'right to
modify or extend the jurisdiction of
the circuit courts by appropriate
legislation. No section of the
Federal or Territorial laws have
attempted to confer any jurisdiction
upon the circuit courts of the Terri-
tory of Hawaii iu federal matters.

The territorial district courts are
given their legal existence by the
following Sections of the United
States Revised Statutes: 1865, 1866,

1868, 1907, 1908, 1910; and 18

Stat. I. 27. Under these sections
according to various decisions the
territorial district courts have local
common law and chancery jurisdic
tion. (Ferris vs. Higlcy, 20 Wall.
375.) They have been held to have
federal jurisdiction. (Johnson vs.
U. S., 24 Pnc. 256, 677; 6 Utah;U.
S. vs. Falshaw, 4 Ariz. 330.) They
have admiralty jurisdiction. (The
City of Panama, 101 U. S. 453.)
They also have jurisdiction in

bankruptcy. (Bankruptcy Act of
1896, Section 2.)

Mr. Justice Bradley, speaking
for the Supreme Court, in the case
of Hornbuckle vs. Toombs, 18

Wall. 648, points out that the terri-
torial district courts are sui generis
(exercising as they do the ordinary
local jurisdiction of the state courts
and in addition thereto, jurisdiction
of the federal courts.)

From the foregoing analysis it is
apparent that the circuit courts of
the Territory of Hawaii arc in no
way similar to the state, federal or
territorial district courts in the
matter of jurisdiction, but are
themselves sui generis. They do
not resemble territorial district
courts so closely as they do the
state courts. And if we are to seek
for jurisdiction to naturalize aliens
in the circuit courts simply because
of the resemblance of those courts
to territorial district courts, would
it not be more reasonable to con-

tend that because the circuit courts
are courts of record, having com-

mon law jurisdiction and a clck
and seal, that they thereby rescmbc
the state courts mentioned in It.

S., Section 2165, and as n cone'u
sion, announce the doctrine tint
Congress must nave intended oilr
circuit courts to have jurisdiction
to naturalize, because of this re-

semblance.
3. If the circuit courts of the

Territory of Hawaii have jurisdic-
tion to naturalize, then they have
jurisdiction in bankruptcy.

This proposition will follow by
analogy from the reasoning used
by those who contend that the cir-

cuit courts have the right to
naturalize. Section 2 of the Bank-
ruptcy Law of 1898, contains the
following:

"Section 3. Thnt the courts of banl-ruptc- y

as hereinbefore defined, viz., the
district courts of the United States in the
several States, the supreme court of the
District of Columbia, the district courts
of the several Territories, and the United
States courts iu the Indian Territory and
the District of AUska, ore hereby made
courts of bankruptcy, and are hereby
invested, within their respective terri-
torial limits oa now established, or as
they may be hereafter changed, with
such jurisdiction in law and in equity as
will enable them to exercise original
Jurisdiction In bankruptcy proceedings,

In chambers and during their
respective terms, as they arc now or may
be hereafter held, etc."

3. Granting that circuit courts
of the fourth circuit had jurisdic-
tion to naturalize, still the grand
jury was improperly constituted
and the indictment should be
quashed, says Mr. Smith.

From the agreed statement of
facts, it appears that the grand
jurors, regarding whose status the
question is raised, were naturalized
between June 14, 1900, and Aug.
1, 1905. Under the Revised Laws
of Hawaii (Sec. 1777), the jury
commissioners are required, in
making up their lists, to select
only "citizens, voters ard resi-

dents." If the jurors have teen
selected from other classes, to-w- it,

non citizens, then such persons are
incompetent to sit as grand jurors.

The decision of the supreme
court t.j'On the questions submitted
is aw. ted with interest, as the
right, f'f territorial circuit courts to
natui.. ize is a matter of great con-

cern to a large number of in-

dividuals, who believed they were
made American citizens by the
order of the local circuit courts.
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I'otnts to Observe by Devotees of
tlio Sport.

A golfer who can claim thorough
knowledge of the fifty-od- d rules of
the game is more of a rarity than
most persons think. Compared
with the thousands who arc more
or less frequent competitors in golf
matches the number who actually
know the detailed regulations gov-

erning their sport are in a woeful
minority. To become familiar with
the enormous mass of rulings and
modifications of the St. Andrews
code seems a task few are willing to
undertake. A player who owns up
to ignorance of them confesses to
nothing unusual. So long as his
opponent seems satisfied a player is
allowed to follow the general prin
ciples of the game without meeting
any uncomfortable debate. In fact,
a man who rjalls the turn on his
companion for some minor breach
of the rules is usually regarded as a

"crank."
Ignorance of the customs which

have grown up iu connection with
golf and which have become so
established as to be imperative on
all its devotees is not so excusable.

The etiquette of the game, though
lacking the force of rule, has be-

come recognized at every golf
course, and a player who refuses to
observe it is a marked man. The
origin of these customs is to be
traced from the necessity of having
a definite understanding on certain
point of play, to obviate the annoy-
ance and ill feeling that would re-

sult from their
especially on crowded links. One
of the first things demanded by
golfers' is that no one should
play from the tee until the party in
front have played their second shots
and are out of range; nor play to
the putting green till those in front
have "holed out" and moved away.
Safety, as well as courtesy to those
ahead, demauds a strict observance

t tnis rule wuenever tnere is a
rowd playing.
There is also a point of etiquette

hat golfers, especially beginners,
,vill do well to remember. It is

that after they have holed out they
should move off the 'green promptly
and not try their puts over again.
There is a great temptation after
missing a stroke to try it over
again, in the hope of better success.
When those behind are waiting to
get on the green this is regarded as
an act of discourtesy. It is a fre-

quent sight during a tournament to
see men standing near a hole, pencil
and card in hand, reckoning up
their strokes, while others are wait-

ing to approach. Whatever count-
ing of scores is to be done should
take place after the green is clear.
These little matters, perhaps inno-

cent in themselves, are inconvenient
to others, and often result iu drag-
ging out a round beyond the pleas-

ure point.
Still another thing demanded by

golfing customs is that no player,
caddie or onlooker should move or
talk during a stroke. There is
nothing upon which a golfer will
insist with more stress than this,
yet the "gallery" seldom sees the
necessity of maintaining silence,
especially if composed largely of
women. Perhaps a player has
nerved himself for a critical stroke

wind, direction, roll and distance
have all been calculated to a nicety.
Just as he is about to bring it off
there is a loud comment from some
one standing by. The effect is in-

stantaneous. The tension is gone,
and very likely the stroke is a
failure. Upon some men, of course,
this might have little influence,
but, as a rule, it is disastrous.

Again few golfers can put well if
their attention is distracted by some
one moving near the green. Good
putting like, like good billiard
playing, requires concentration. To
succeed, a man must have his whole
attention centered upon his stroke.
A moving object unconsciously
catches the eye and makes this dif-

ficult. Therefore, courtesy de-

mands that every one near the
player should remain silent and
immovable while he is making a
stroke.

A rule insisted upon with some
vigor by greens' committees is that
turf cut or displaced by a stroke I

must be put back at once. If a
player "cuts under" he takes with
the ball a clump of turf, sometimes
of considerable size. If this is not
put back the hole forms a pocket
for some subsequent player's balls,
and the result is a bad lie,, and not
infrequently language is also bad.
A course where divots are not re-

placed will soon resemble a corn-

field after a cavaly charge. Like
most of the other rules of etiquette,
it is designed for the welfare of all,
and for this rerson it should appeal
to the good sense of every player.

To Mako n Compass of Your Watch.
Get the number of hours from

midnight, divide by two and point
the hour nt the sun so that the
shadow of a match or lead pencil
falls directly across the center of
the watch ; 1 2 o'clock will be north,
6 south, 3 east and 9 west. Sup-

pose it is 9 a. m.; number of hours
from midnight is 9; one-ha- lf is 4;
point 4:30 nt the sun so that the
shadow of a match falls across the
center of the watch, and 12 is
north, 6 south, 3 east and 9 west.
Suppose it is 6 p. m.: number of
hours frqm midnight, 18; one-hal- f,

9; point 9 to at sun and 12 is

north, 6 south, 3 east qud 9 west.
Also when the sun is hidden on

a cloudy day, take a lead pencil or
stick that is well sharpened and
place it on the thumb nail. By
looking closely you will see a faint
shadow, which will give you a
very good idea of the direction of
the sun, and may be useful to one
lose on a cloudy day. Forrest and
Stream.

.
Gibraltar Is Crumbling.

The public is not aware that the
great rock of Gibraltar is tumbling
down that its crumbling, rotting
masses must be continually bound
together with huge patches of
masonry and cement.

Yet they who sail past Gibraltar
cannot fail to notice on the eastern
slope of the fortress enormous
silver-colore- d patches gleaming in
the sun. These patches, in some
cases thirty or forty feet square, are
the proof of Gibraltar's disintegra-
tion. Of thick, strong cement,
they keep huge spurs of the cliff's
side from tumbliug iuto the blue
sea.

Sea captains, cruising in the
Mediterranean, say that Gibraltar
has been rotting and crumbling for
many years, but thnt of late the
disintegration has gone ou at a
faster rate than heretofore.
' They say that the stone forming
tbi3 imposing cliff is rotten stone,
and that iu a little while the phrase,
"the strength of Gibraltar," yill
be meaningless.

m

Flowers Instead of Monograms.
A fad with many smart girls just

now is to mark their underwear
and many of their dainty dress
accessories with a little embroider
ed flower in place of their mono-

gram or initials. The young
woman, for instance, who is partial
to babyblue will take n spray of

for her emblem,
and embroider it upon her hand-
kerchiefs, her uuderwear, the tops
of her stockings and her veils. She
may carry the idea a bit further, if
she wishes, aud use artificial forget-me-no- ts

as a corsage decoration, a
coiffure ornament and to trim her
hats.

In place of the spray of forget-me-not- s,

a violet, pansy, pink
rosebud, buttercup, daisy or blue-

bell may be used as a substitute for
the more conventional monogram.

September Woman's Home Com-

panion.

Unique Advertisement.
A Chinese, recently returned to

bis native country after a residence
in the United States, has taken
back some of our business methods
as his card will show, He has a
dairy farm at Woo-Sin- g, a village
at the mouth of the Shanghai river,
and two English cows furnish ' the
milk, which the card below adver-
tises:

General Sunk Kee Dairy Farm.
We open at Moo-Sun- g for
sale the foreign milk, the
taste are swett, the milk
arc pure, and the price are
just. We haven't" nut; any
water iu it, if examine out,
won't pay .a single cash.

Almost immediately
after taking Ayer's
Sarsaparilla you begin
to fool its cleansing.

J

strengthening, and purifying
power.

You fool that yonr doprosston Is
passing away; your brain clean up;
things look brighter; sloop is refresh-
ing; tho norvos act bottor; and now
llfoand vigor begin to tako possession
of your wholo systom. Your diges-
tion improves; you got moro bonoflt
from your food; your appotito returns.
Your frionds begin to notlco a markod
chango In your gonoral appearance
Tho old color comes back to tho lips;
tho eyos look brighter; tho stop be-

comes moro olastlo; and ovory doso of

Ayer's
Sarsaparilla
promotes tbo rottirn of good health.

Thoso who suffer from tho debili-
tating effects of a warm climato will
find In Ayor's Sarsaparilla just what
they noed to bring back tho old force,
vim, and energy.

There aro many imitation
Sarsaparillas.

Be sure you get "AYER'S."
Prepared bjr Dr. J. C. Ajer & Co., Lowell, Mm., U. S. A.

ATXBY) PILLS, the bftt f.mlly Li.Hts. t

For Sale by HILO DRUG COMPANY'

Hilo Railroad Co.
Short Route to Volcano

TIME TABLE
In effect July 1, 1905.

Passenger Trains, Except Sunday.

7 9 8 10
A.U. P.M. STATIONS A.U. P.M.

70 2:30 lv Hilo ar 9:40 S'AS
7:05 2:35 ar....Waiakea...ar 9:35 5:40
7133 3:53 ar...01aa Mill...ar 9:30 5:35
7:30 3:15 ar Keaau...ar 9:15 5:15
7:46 3:30 ar... Feradale ...or 9:00 4:55
8:00 3:55 V'w-- ar 8:50 4:45
8:30 4:15 ar,. Glen wood. ..lv 8:30 4:35

1 .1 3 4
a.m. r.M. SUNDAY: A.U. T.lt.
8:00 3:30 lv Hilo ar 10-4- 8 5:i5
8:06 3:36 ar....Waiakea ...ar 10:44 5:il
8:35 3:55 ar...OlaaMill...ar 10:28 4
8:33 3:02 ar Keaau..,ar 10133 4:5
8:49 3:19 ar... Femdale...ar I0:o6 4:35
93 3:35 arMouut. V'w..ar 953 4:35
95 3:55 ar- -. Glenwood.-l- v 9351 4M5

FOR PUNA:
The trains of this Company between

Hilo aud Puna will be run as follows:
WEDNESDAY:

Leave Hilo Station, by way of Kail-roa- d

Wharf, for Olaa and Puna, upon the
arrival of the Steamship Kituiu, running
through to Puna and stopping atFahoa
both going aud returning.
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13 S'M

a.m. irn.ii
6:00- - lv Hilo ar 9:55 H?8

ar.R. R. Wbarf.ar 9:50
6:06 9:30 ''"&!
6:s8 ar...01aa Mill...ar 9:10 ,tig
6:58 arPahoa Juuc.ar 8:42 Wfl

ar Pahoa ...-- ar 8:30 'SH
7:30 ar Puna lv 7:35 ;3a

SUNDAY: p.u. TOH
9:00 u Hilo ar 4140 4nj
9:06 4:35 " k.

9:35 ar...01aa Mlll...nr 4:15 I
arPahoa June 3:47 (

10:20 3.35
10:55 ar Puna It 3:00 J

Excursion tickets between all point
are sold ou Saturdays and Sundays, good
returning, until following Monday
noon.

Commutation tickets, good twenty-fiv- e

rides between any two points, and
thousand mile tickets are sold at very
low rates.

D. E. METZGER,
Superintendent.

Weeping eyes and aching head,
Smarting lids a fiery red,
Eyes so weak can barely see
Think you're a nightly spree.
Can neither read, think nor sew,
Co to church, nor shop, nor show,

WELL
THEN

Relief is in our hands above.

A. N. SANFORD
OPTICIAN

BOSTON BUILDING, - HONOLULU

ALL KINDS OP

RUBBER GOODS
GOODYEAR RUBBER CO.

R. H. PEASE, President.
SAN FRANCISCO, CAL., U. 8, A,
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