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argument, are, that no person shall be held 
to answer for a capital or otherwise infam
ous crime unless on a presentment or in
dictment of a grand jury; that no person 
shall he deprived of his property without 
due process of law, and that in all criminal 
prosecutions the accused shall enjoy the 
right to a speedy and public trial by an im» 
partial jury of the State and district 
wherein the crime shall ‘have been com
mitted. But if the assumption of the plain
tiff in error is not welf made, if the statutes 
were not enacted under the municipal 
power of Congress to legislate for the'pun
ishment of crimes against the sovereignty 
of the United States, if, on the contrary*
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set rare of all the estate, a ^  property, 
money, stocks, credits and effects ot tue 
persona hereinafter named in this section, 
and to apply and use the same, and the pro
ceeds thereof, for the support of the army 
of the United States.” , Then follows a de
scription of six classes of persons, those re
ferred to as the persons whose property 
should be liable to seizure. The sixth see-
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The .framers of ths eossfo d h s gaardai 
against excesses that had existed daring the 
revolutionary struggle, H is incredible that 
if snch confiscations bad not been contem
plated as possible and legitimate, they 
would not have been expressly prohibited, 
or at least restricted. W ears therefore of

______________ .______The sixth sec
tion describes still another class. Now, the 
avowed purpose of all this was, not to 
reach any cnmindl personally, bnt “to in
sure the speedr termination of the rebel
lion” then present, which was a ta r ,  which 
Qongress had recognized as a war, and 
which this court has decided was then a 
war. The purpose kvowed then was legiti
mate, such as Congress, in the situation of

opinion that neither the act of 1861 nor that 
ot 18&8 is invalid, because, other property 
than that of public enemies is likely to be 
confiscated. We do not understand the acts, 
or either of them, to be applicable to any 
other than the property of enemies. Alb 
the classes of persons described in the fifth 
and sixth sections of the set of 1868 were
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we are of opinion the seizure was good and 
effective, sufficient to give the court juris
diction ov’-r the property.,. „  ,

The act of Congress of July 17,1868, made 
it the duty of the President to eause the 
seizure of ell the 
Hoek$, credits, and effects 
scribed, and in order to secure 
nation and sale of sdeh property, after its 
seizure,, directed judicial proceedings, ia 
rom, tu be instituted. It contemplated 
that every kind of property mentioned 
could be seized effectually in some mode. 
It bad in view not only tangible prop
erty, but that which is in action. It named 
stocks and credits; but it gave no directions 
renpecting the mode of wiifirc. It is, there- 
fore, a fair conclusion that the mode was 
intended to be such as to adapted to the na
ture of the property directed to be seized and 
in use in courts of revenue and admiralty. 
The modes of seizure must vary. Lands 
can not be seized as movable chattels may. 
Actual manucaption can net be taken of 
stocks and credits. But it docs not follow 
from this that they are incapable of being 
seized, within the meaning of the act of 
Congress. Seizure pay either be actual or 
constructive. It does not always involve 
taking into manual possession. Even in 
case of chattels movable, taking part of the 
goods in a house, under a fi. a  , in the 
name of the whole', to a good seizure of all. 
(8 East., 474). An assertion of control, with 
a present power and intent to exercise it, to 
sufficient. We are told there Is no statute 
in Michigan that authorizes the service of 
mesne process upon a corporation for the 
attachment of its stock. Be it so. That 
does not show that stocks can not be seized 
or attached when Congress orders a seizure. 
Federal officers and federal courts are not 
dependent upon State legislation for power 
to lay hold of property. Can it be that the 

vernment J*ay seize credits and copora- 
n stocks of pnblije enemies in these States 

where provision is made by State legisla
tion for modes of seizure ot such property, 
butmnynot seize similar property of the 
same enemies in other States where there 
are no such statutes! There is, however,* 
such a thing as seizure of corporation stocks 
in Michigan on final process, effected by 
service of a copy of the ■ writ on an officer 
of the corporation, and similar modes of 
seizure are in use in moat, if not in all ot 
the States. Garnishment almost every
where exists. What to that bnt substantial 
attachment t I f  arrests the property in the 
hands of the garnishee, interferes with the 
owner’s or creditor's control over it, sub
jects it to the judgment of the court, and, 
therefore, has the effect of a seizure. In 
all cases where the garnishee to n debtor, 
at where the garnishment to of stock?, it to 

~ ‘ iy riving notice upon the debtor,
or corporation. A corporation holds its 
stock, as a quasi trustee, for its stockholders. 
The service of an attaebment, though it to 
but a notice, binds the debt or the stock in 
the bands of the garnishee, from the time 
of the service, * and thenceforward it to 

enriaHyln “gremio legto.” The statute 
__ lares that proceedings to confiscate shall 
conform as nearly as may be, to proceedings 
in admiralty or revenue cases.. Now, it to 
~ primate in certain proceedings in courts ot 

miyalty to attach credits and effects of

notice, dependent upon no statntoiy enact
ment. (Manro vs. Almeida, 10 Wheat., 
498-3). In that ease reference was made 
approvingly to Clerke’s Praxis, by Hall, tit. 
32, p. 70, where it appears that it to con
sistent with the practice of the admiralty, 
in oases where there to no property which 
the officer can attach by manucaption, to 
attach goods or credits in the hands of third 
persons, iy meant o f the simple service of a 
notice. The language of this court was, that 
“as goods and credits, in the hands of a third 
person, wherever situated, may be attached 
by notice, there can not be a reason assigned 
why the foods themselves, if atfeeesible, 
should not be actually attached, and 
although it to very clear that the process of 
attaching by notice seems given as the al
ternative when the officer can not have 
access to the goods' themselves, yet all this 
may be confided to the discretion of the 
judge who orders the process.” (Vide also 
Conk. Ad. Prac., 478; 8mith vs..Miln, Abb. 
Ad: 373, and our admiralty rules, 2 and 37.) 
These are, indeed, proceedings to compel 
appearance, hut they are, nevertheless, at
tachments or seizures, bringing the subject 
seized within the control ot the court, and, 
what is of primary importance, they show 
that, in admiralty practice, rights in action, 
things intangible, ns stock and credits, are 
attached by notice to the debtor or holder, 
without the aid of any statute. *

It was in this mode, known to the courts, 
and dependent on no statute, that the 
marshal seined the stock of the plaintiff in 
error, I t  to impossible for us to hold that 
his act was no sufficient seizure.

A single observation more upon this part 
of the ease. The eighth ana fourteenth 
sections of the net o f 1868 empowered the 
courts to muke orders nnd decrees, to issue

the act,
(inter alia) stocks and credits. Under this 
authority the court might have made an 
order, had it been neoessary, prescribing as 
the mode of seizure precisely what. the 
marshal did. And if so, it would be difficult 
to maintain that, in proceeding to adjudicate 
upon the stocks, there was a recognition of 
tne marshal’s action as a valid seizure 
equivalent to ah antecedent order thus to 
seize. The decree expressly declared that 
the stocks had been seized.

The second assignment of error is, that 
there was no snch hearing and proot in the 
case as was necessary to a valid decree of 
condemnation. Whether this assignment 
is well made must be determined oy the 
record. That shows an information con
taining averments of all facto necessary to 
warrant a decree of condemnation. It 
shows a warrant and monition, return qf 
seizure and publication of notice, and n de
cree Betting forth that the warrant of con
fiscation nnd monition having been duly 
made, and the default of all persons hav
ing been duly entered, it was thereupon, on 
motion of the district attorney, and on read
ing and filing the depositions taken on be
half of the United States, ordered, sen
tenced, and decreed h r the court that the 
shares of stock standing in the name of 
S u n n i Miller on the books of the com
panies, and belonging to him, which had 
Men before seized by the marshal in this

Sroceeding, be condemned as forfeited to 
lie United States. Thus it appears a de

fault was duly entered to a monition, 
founded oil nn information averring all 
necessary facts; that the decree was en: 
Wired on motion, after default, and after 
reading depositions taken on behalt of the 
Unitea States. Bat it is insisted the dis
trict court did not find that the stocks be
longed to a person engaged in the rebel
lion, or who had given aid or comfort 
thereto, which, it is said, are made neces
sary findings by the seventh section of the 
net, before a decree of condemnation can be 
entered.

This to-hot an objection to the jurisdiction 
of the court. We nave already shown that

entsa*
and were satisfactory. It to not then neces
sary for the patent to contain any recitals 
that the prerequisites to the grant of it have 
been duly complied with, for the law makes 
the presumption.” And in Grignon’s 
Leasee vs. Astor, 3 Howard, 839, which re
lated to a proceeding in rem, nnd where 
the order of sale did not set ont the facts 
which, under the lawj must have existed 
before a sale could be decreed, Mr. Justice 
Baldwin said, “The record of the county 
court shows that there was a petition re
presenting some facts by the administra
tor, who prayed an order of sale; that the 
court took those facts which were alleged 
in the petition into consideration, and for 
these and divers other good reasons,‘or
dered that be be empowered to sell. It did 
then appear to the court that there were 
facts and reasons before them that brought 
their power into action, and that it was 
exercised by granting.the prayer of the 
petitioner, and the decree of the court does 
not specify the facts and reasons, or refer 
to the evidence on which they were made 
to appear to* the judicial eye; they must 
have been, and the law presumes that they 
were, such as to justify this action.” So iu 
Erwin vs. Lowrie, 7 How., 181, Mr. Jus
tice Catron, in delivering the'judgment of 
the court, said, “We hold that wherever 
a judgment is given by a court having 
jurisdiction $>f the parties, and of the sub
ject-matter, the exercise of jurisdiction 
warrants the presumption, in favor of a' 
purchaser, that the facts, whieh were neces
sary *to be proved to confer jurisdiction, 
were found.”

It to not, however, necessary to in
voke tho maxim, “ omnia presiim- 
u ttr  rite acta esse,” in support of 
bis record. It appears, affirmatively, 

that all the facts were found or established 
which, under the act of Congress, were es
sential to justify the judgment. It has been 
observed the information set out thut the 
stocks belonged to Samuel Miller, and that 
he was a person engaged in the rebellion, 
who had given aid or comfort thereto; that 
monition was duly made, and that there was 
default of all persons to appear and claim, 
or show cause why the property should not 
be condemned as enemy’s property. The 
default .appears to have been duly entered.
Were this, then, a proceeding according to 
tfle forms of a common law action, the facts 
averred by the information would be con
sidered as established or confessed, and 
everything found necessary tor a judgment. 
The effect of a default to appear iu u i ad* 
miralty or a revenue proceeding to oraina- 
rily the same as ia other actions at law. Jt 
is a virtual confession. In Benedict’s Ad
miralty, second edition, section 453, the-prac
tice in proceedings in rem is stated to be, if 
no one appears in response to the proclama
tion for all persons having anything to say 
why the property should not lie condemned 
to come forward and make their allegations 
in that behalf, that, on motion of the libel
ant’s proctor, the defaults are entered, and 
a decree of condemnation and sale to mane 
on a brief statement by the proctor of the 
cause of action. When the liMlant’s claim 
may not cover the whole value of the prop
erty, there is a subsequent hearing to ascer
tain the amount to which the libelant to en
titled, but the decree of condemnation and 
sale is entered on the default alone. So, in 
section 454, the same author says, “In cases 
of seizing, when no one appears, the decree 
of condemnation is absolute, the only ques
tion being whether the property be forfeited 
or net. In such cases it to usual for the dis
trict attorney, on his motion for condemna
tion, to state* briefly tho substance of the 
libel and the cause of forfeiture.” Id United 
States vs. the schooner Lion, 1 Sprague, 399, 
Judge Sprague admitted that iu some cases 
condemnation followed default of necessity 
without a hearing, though, iu the case then 
before him, he held that some hearing was 
necessary, because the act of Congress un
der which the forfeiture was then sought 
’that of fishing vessels for violations of law 
a obtaining fishing bounties) provided 

that after default the court should pro
ceed to hear and determine the cause ac
cording to law. The act under which these 
proceedings have been takeu makes ao such 
requisition; and even in United* States 
vs. Lion, Judge Sprague said to what 
Extent there must be a hearing must 
depend upon the circumstances of the 
case. The court, said he, will at least 
examine the allegations of the libel to 
see if they are sufficient in law, and the 
return of tiie marshal, and such affidavit or 
affidavits as the district attorney shall sub
mit. HS added that a willful omission by 
the owners to answer might of itself satisfy 
the court that a forfeiture should be decreed. 
This, in a case where the statute required a 
hearing after default. In the present case, 
though governed bynosueh requirement, 
the court did examine the - depositions, and 
then, on motion of the district attorney, con
demned the property. We have said the 
aotsof 1861- and 1862 do not require any 
hearing after a default has been duly en
tered, as did the acts relative to forfeitures 
for violations of law respecting fishing 
bounties. It has been suggested, however, 
the act of 1789 directs, tffiit, in admiralty 
proceedings, there shall be a hearing after 
default. But there is no warrant for tho 
suggestion. The get of 1789 contains no such 
provision. Neither the nineteenth section, 
nor any other part-of the act, can be con
strued as making any such requirement. No 
lunge to made in the usual course of ad

miralty proceedings.
There to no essential difference between 

the forms of proceeding or the practice in 
revenue cases and those in admiralty; ex
cept where there are disputed facts. The 
former are described in Manning’s Ex
chequer Practice, volume one, chapter one, 
Information in rem. There it appears that, 
though generally there is one proclamation 
to call iu claimants, then an appraisement, 
and a second proclamation inviting bidders 
for more than the appraisement, many con
demnations appear in the old records upon 
a single proclamation. Default to the first 
is a default of claimants; default to the sec
ond is a default of bidders (page 149). 
Throughout the chapter condemnation by 
default id treated as in hccordance with the 
practice of the’courts in such cases. In At
torney General vs. Lade, Parker’s Reports 
of Revenue Cases, 57, may be found an en
tire jeeord of a revenue proceeding in rem 
to forfeit gold and silver coin seized for at
tempted exportation out of the realm con
trary to acts of Parliament. The record, 
’after reciting the information, seizure, etc., 
proceeds as follows: “Whereupon, pro
clamation being made for his said majesty, 
as the custom is, that if any one would in
form the court hero why the said several 
pieces of gold and silver coin of this realm, 
and also the said several pieces of foreign 
gold coin, should not, for the reasons afore
said, remain forfeited, he might come and 
he should be heard, and no one appearing 
to do this, it is adjudged l>y the barons here 
that the said several pieces of gold and 
silver coin of this realm, and also the said 
several pieces of foreign gold coin, do, lor 
the reasons aforesaid, remain forfeited.” 
This judgment, on review, was held to be 
regular, after the court had ordered pre
cedents to be searched. It thus appears 
that in revenue cases, as in admiralty, de
fault entered establishes the facts averred 
in the libel or information as effectively as 
they can be established on hearing, and 
warrants a decree-of condemnation it the 
information contains the necessary aver
ments. The second assignment of error 
can not, therefore, be sustained.

The third assignment to, that as the pro
ceedings roldted to seizure on land, the case 
was one nf common law jurisdiction, and 
there should have boon s  trial by jury; and 
we are referred to Union Insurance Com
pany vs. the United States, 6 Wallace,’ 759; 

— —— ̂  Foundry, ib-, 766; and other

were 
powei 
ishmcnt of
of the United States, if, on 
they aie an exercise of the war powers of 
the government, it is clear they are not 
affected by tbe restrictions imposed bv the 
fifth and sixth amendments. This we un
derstand to have been conceded in the argu
ment. The question, therefore, is whether 
the action of Congress was a legitimate ex
ercise of the war power. The constitution 
confers upon Congress expressly power to 
declare war, grant letters of marque and 
reprisal, anil muke rules respecting cap
tures on land and water. Upon the exer
cise of these powers no restrictions are im
posed. Of course the power to declare war 
involves the power to prosecute it by all 
means nnd iu any manner in which war 
may be legitimately prosecuted. It there
fore includes the right to seize and confis
cate all projicrty. of an enemy, and to dis
pose of it at the will of the captor. This is 
and always has been an undoubted bellig
erent right. If there were any uncertainty 
respecting the existence of suck a right it 
would be set at rest by tho express grant of 
power to make rules respecting captures on 
land and water. It is argued that tlio.ugh 
there are no express constitutional restric
tions upon the power of Congress to declare 
and prosecute war, or to make rules 
respecting captures on land and water, 
there are restrictions implied in the nature 
of the powers themselves. Hence it is said 
the power to prosecute war is only a power 
te prosecute it according to the law of 
nations, and a power to make rules respect
ing captures is a power to make such rules 
only as are within the laws of nations. 
Whether this is so or not we do not care to 
inquire, for it is not Accessary to the pres
ent case. It is sufficient that the right to 
confiscate the property ol all public ene
mies is a conceded right. Now, what is 
that right, and why is it allowed ! It may 
be remarkect that it lias no reference what
ever to the personal gHilt of the owner of 
confiscated property, and the act of confis
cation is not a proceeding against him. 
The confiscation is not because of 
crime, but because of the relation 
of the property to the opposing. bel-. 
ligerent, a relation in which it 
has been brought in consequence of its 
ownership. It is immaterial to it whether 
the'ownerbeanslien or a friend, or even 
a citizen or subject of the power that at
tempts td appropriate the property. (Venus, 
8 Crunch, 853.) In either ease the property 
may be liable to confiscation under the 
rules of war. It to certainly enough.to 
warrant the exercise of this belligerent 
right that the owner be a resident ot the 
enemy’s country, no matter what his 
nationality. Tbe whole doctrine of confis
cation is built upon the foundation that it 
is an instrument of coercion, which, by de 
priving an enemy of property within reach 
of his power, whether within his territory 
or without it, impairs his ability to resist 
the confiscating government, while at the 
same time it furnishes to that government 
means for carrying on the war. Hence any 
property wkicntke enemy can use, either 
by actual appropriation or by tbe exercise 
or control over its owner, or which the ad
herents of'the enemy have the power of de
voting to tbe enemy's use, is a proper sub
ject of confiscation.
* It to also to be observed that when tbe 

acts of 1861 and 1362 were passed, there 
was a state of war existing between the 
United States and the rebellious portions of 
the country. Whether its beginning was 
on the twenty-seventh or the thirtieth of 
April, 1861, or whether. it was not until the 
act of Congress of July 13. of that year, is 
unimportant to this c;*se, for both acts were 
passed after the existence of war was alike 
an actual ami a recognized fact. (Prize 
cases, 2 Black, 6J5.) War existing, the 
United States weie invested with belliger
ent rights in addition to the sovereign {low
ers previously held. Congress had then 
full power to provide for the seizure and 
confiscation of any property which the 
enemy or adherents of the enemy could 
uie for the purpose of maintaining the war 
against the government. It to true the war 
was not between twa independent nations. 
Bnt beeanse a civil war, the government 
was not shorn of any of those rights that 
belong to belligerency.. Mr. Wheaton, in 
his work on international law (see 296), as
serts the doctrine to be that “ tbe general 
nsage of nations regards snch a war as 
entitling both the contending parties to all 
tbe rights «f war as against each other, 
and even os it respects neutral nations.” 
It would be absurd to hold that, while in a 
foreign war enemies’ property may be cap
tured and confiscated as a means of bring
ing the straggle to a successful completion, 
in a civil war of eoual dimensions, requir
ing quite as urgently the employment of all 
means to weaken the belligerent in arms 
against tbe government, the right to confis
cate tbe property that may strengthen such 
belligerent does not exist. There is no such 
distinction to be made. Every reason for 
the allowance of a right to confiscate in 
case of foreign wars exists in full force 
when, tbe war to domestic or civil. It is, 
however, unnecessary to pursue this branch 
of the subject further. In the Amy War
wick, 2.8prague, 122, and in the prize cases,
2 Black, it was decided that in the war of 
the rebellion the United States sustained 
the doable character of a belligerent and a 
sovereign, and had the rights of both. 
(Rose vs. Himely, 4 Cranck, 272; Cherriot 
vs. Toussat, 3 Bin., 252; Dobire vs. Napier,
3 Scott, 225; Santissima Trinidad, 7 Wheat., 
306; United States vs. Palmer. 3 Wal., 615.)

We come, then, directly to the question 
whether the act of 1861, and the fifth, sixth 
and seventh sections of the act of 1862, 
were an exercise of this war power, the 
power of confiscation, or whether they 
must be regarded as mere municipal regu
lations for the punishment of crime. The 
answer to this question must be found in 
the nature of tbe statutes and of the pro
ceedings directed under them. In Rose vs. 
Himely, above cited, Chief Justice Mar
shall, in delivering the opinion of the court, 
said: “But admitting a sovereign, who is 
endeavoring to reduce his revolted subjects 
to obedience, to possess both sovereign and 
belligerent rights, and to be capable of 
acting in either character, the manner in 
which he acts must determine thecharacter 
of the act. If, as a legislator, he publishes 
a law ordaining punishment for certain of- 
• fenses, which law is to be applied by courts, 
the nature of the law and of tbe proceed
ings under it will decide whether it to an 
Exercise of belligerent rights or exclusively 
of hto sovereign power; and whether tbe 
court, in applying this law to particular 
cases, actsa as a prize coart or as a court 
enforcing municipal regulations.” *

Apply this tost to tbe present case.
It to hardly contended that the act of 

1861 was enacted in virtue- of the sovereign 
rights of the government. It defined no 
crime. It imposed no penalty. It declared 
nothing unlawful. It was aimed exclu
sively at the seizure and confiscation of 
property used, or intended to be need, 
to rid, abet, or promote the rebellion, then 
a war, or to maintain the war against

mate, such as Congress, in the 
the country, might constitutionally enter
tain, and the provisions made to carry ont 
tbe purpose, viz., confiscation, were legiti
mate, unless applied to others tlian enemies. 
It is argued, however, that the enactments 
were for the confiscation of property of 
rebels designated as such, and that the law* 
of nations allows confiscation only of ene
mies’ property. But the argument over
looks the fact that the rebellion then exist
ing was a war. And, if so, those engaged 
in it were public enemies. Tbe statute re
ferred exclusively to the rebellion then in 
progress. Whatever may be true in regard 
to a rebellion which does not rise t-o the 
magnitude of a war, it mast be that when 
it bus become a recognized' war those who 
are engaged in it are to lie regarded as ene
mies. And they art not the less such be
cause they are also reliels. They are equally 
well desigmited as rebels or enemies. Re
garded as uescriptio yersonarum, tbe Words 
“rebels’* and “enemies,” in surk a state of 
things, are synonymous. And, if this is 
true, it is evident the statute, in denominat
ing the war rebellion, and-the persons whose 
property it attempts to confiscate rebels, 
may, at least, have intended to speak of a 
war and of public enemies. Were this all 
that could lie said it would be enough, for 
when a statute will bear two constructions, 
one of which would be within the constitu
tional power of Congress to enforce, and 
the other a transgression of tbe power, that 
must be adopted which is consistent with 
the constitution. It is always a presump
tion that the legislature acts within the 
scope of its authority. But there to much 
more in this case. It to impossible to read 
the entire act without observing a clear dis
tinction between tbe first four sections, 
which look to tbe punishment of intlividual 
crime, and which were, therefore, enacted 
in virtue of tbe sovereign power, and the 
subsequent sections, which have in view a 
state of public ksr, and which direct the 
seizure of the property of those who were in 
fact enemies, for the support of the Armies 
of the country. The eighth, ninth and 
tenth sections are in this view significant. 
They declared that all slaves of persons en
gaged in rebellion against the government 
of the United States, or who should in any 
way give aid and comfort thereto, escaping 
within our lines, or captured from snch per
sons, or deserted by them, should be deemed 
captives of war, and forever free; that 
escaping slaves of such owners should not be 
delivered up, and tflat no person engaged in 
the military or naval service shoala, under 
any pretense whatever, surrender slaves to 
claimants. Tbe act then goes on to provide 
far the employment of persons of African 
descent in the suppression of tbe rebellion. 
Can it be that all this was municipal legisla
tion, that it bad no reference to the war 
power of the government, that it was not 
an attempt to enforce belligerent rights? 
We do not think so. We are not to serain 
the construction of an act of Congress in 
order to hold it unconstitutional.

It has been argued, however, that tbe 
provisions of the act for confiscation are 
not confined in their operation to the prop
erty of enemies, but that they are applica
ble to tbe property of persbns not enemies 
within the laws of-nations. If by this is 
meant that they direct the seizure and con
fiscation of property not confiscable ,under 
the laws of war, we can not yield to it our 
assent. It may be conceded that the laws 
of war do. not justify the seizure and confis
cation of any Private property except that 
of enemies. Bnt who are to be regarded as 
enemies in a domestic or civil war! In 
case of a foreign war, all who are inhabit
ants ot the enemyts country, with rare ex
ceptions, are enemies whose property is 
subject to confiscation; and it seems to 
have been taken for granted in this ' case 
that only those who during the war were 
inhabitants of the Confederate States were 
liable ato have their property confiscated. 
Such a proposition can not be maintained. 
It to not true even in case of a foreign war. 
It is ever a presumption that inhabitants of 
an enemy’s territory are enemies, even 
(bough they are not participants fo the 
war, though they are subjects of neutral 
States, fir even subjects or citizens of the 
government prosecuting the war against 
the State . within which they reside. But 
even in foreign wars persons may be ene
mies who are not inhabitants ot the enemy’s 
territory. The laws of nations nowhere de
clare the contrary. And it would be strange 
if they did, for those not inhabitants o f  a 
foreign State may be more potent and dan-

Serous foes than if tbey were actually resi- 
ents of that State. By uniting themselves 

to the cause of a foreign enemy they cast in 
their lot with hto, ana they can net be' per
mitted to claim exemptions which the sub
jects of the enemy do not possess. Depriv
ing them of their property is a blow against 
the hostile power quite as effective, and 
tending quite as directly to weaken the 
belligerent with whom they act, as would 
be confisMting the property of a non-com- 
liatant resident. Clearly, therefore, those 
must be considered as public enemies, and 
amenable to the laws of war as such, who, 
though subjects of a State in amity with the 
United States, are in tbe service of a State 
at war with them, and this hot because 
tbey are inhabitants of snch a State, bnt 
because of their hostile acts in the war. 
Even under municipal law this doctrine is 
recognized. Thus m Vaughn’s ease (Salk’., 
635), Lord Holt laid down the doctrines: “If 
tfte States (Dutch) be in alliance, and the 
French at war with us, and certain Dutch
men turn rebels to the States, and fight 
under the command’of the French king, 
they are enemies to us, for the French sub
jection makes-them French . subjects in re
spect of all nations bnt their own.” So, “if 
an ’ Englishman assist the French, and fight 
against the king of Spain, our ally, this to 
an adherence to the king’s enemies.”

Still less to it thie that tho laws of na
tions have defined who, in the case of a 
civil war, are to be regarded and may be 
treated as enemies. Clearly, however, 
those must be considered such who, though 

. subjects or citizens of the lawful govern
ment, are residents of the territory under 
the power or control of the party resisting 
that government. Thus much may be gath
ered from the Prize cases. Ana why are 
not all who act with that party! Have 
they not voluntarily subjected themselves 

■ to that party—identified themselves with 
i t ! And is it not as important to take from 
tkem the sinews of war, their property, aa 
it is to confiscate the property of rebel ene
mies resident within the rebel territory! 
It to hard to conceive of any reason for con
fiscating the property of one does that does 
not equally justify confiscating the property 
of nie other. We have already said that no 
recognized usage of nations excludes from 
the category of enemies those who act with 
or aid or abet and give comfort to ene
mies, whetherfontgnor demectic,though 
they may not be residents of enemies’ te r  
ritory. f t  to not without weight, that when 
the conetitattea was formed, 5 s  framers had 
fresh in view what had been done daring 
the revetatkmary war. Similar statutes for
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enemies witiun tne laws anil usages of war.
It is further objected on behalf of the 

plaintiff in error, that under the statute of 
1862 the property of all enemies was not 
made liable to confiscation. From this it is 
inferred, that whether persons were within 
the law or not depended not on their being 
enemies, bnt on certain overt criminal actrf 
described and defined by tbe law. Tim fact 
asserted, namely, that all enemies were not 
within the purview of the enactment we 
may admit, but we dissent from the infer
ence. Plainly it was competent for Con
gress to determine how far it would exert 
belligerent rights, and it to quite too large 
a deduction trom the fuct that the property 
only of certain classes of enemies was di 
retted to be’ confiscated, that it was not in
tended to confiscate tbe property of enemies 
at all. If it be true that all tbe persons de
scribed in the fifth, sixth and seventh sec
tions were enemies, as we have endeavored 
to show they were it can not matter by 
what name they were called, or how they 
were described. Tbe express declaration of 
the seventh section was that their property 
should be condemned “as enemies’ proper
ty,” and become tho property of the United 
States, to be disposed of as the court should 
decree, the proceeds being paid into*tbe 
treasury for the purposes described, to wit, 
tbe support of the army. It was, therefore, 
as enemies' property, and not as that of ot- 
fenderp against municipal law, that the 
statute directed its confiscation.

Upon -the whole, then, we are at opin
ion the confiscation acts are not unconstitu
tional,.and we discover no error in the pro
ceedings in this cose.

Decree affirmed.
A true eoiiv:

i>. W. MIDDLETON,
Clerk Supreme Court of the United States.

AUCTION SALES.
By William De Lacy.

BEAUTIFUL KB8IDEHCB, KO. *J5 CHEST* UT 

STREET, WITH LABOR 0 BOUNDS ATTACHED; 

ALSO,
a .

A LABOR PORTION OP ORONHD ADJOINING 

FORMING THE CORNER OF SEVENTH 

AND CHESTNUT STREETS,’

FOURTH DISTRICT.

SUCCESSION OF DOMINIQUE M. STELLA.

Second District Court for the parish of Orleans, 

No. 34,151.

By  w i l l i a m  d e  l a c y , auctioneer
office No. U Commercial place—WEDNESDAY 

April 13,1871, at IS o’clock M., at the St. Charles 
Auction Exchange, basement rotunda of the St. 
Charles Hotel, wul be sold at public auction, by vir
tue and in pursuance of an order of the Hon. Louie 
Duvizneand, Judge of the Seeand District Court 
for the palish of Orleans, dated March 15, 
1871, No. 34,151 of the docket of said court, for ac
count of the above succession, the following de
scribed property, 

1. A CERTAIN PORTION OF OB together

and gas flxtures through 
room, kitchen and p*ntry supplied by a large rw 
voir in upper story with both hot Mid cold wat

with all the buildings and improvements thereon, 
situated in the Fourth District of this city, ia the 
square bounded by Chestnut. Sixth, Coliseum (late 
Plaquemines) and Seventh streets, and designated 
bv tne No. 1-of square No. 84, ou a  plan drawn tar 
Arthur de Armas, aarvevor, dated March >1, 1871, 
and measuring, according to said plan, 84 foot 4 
inches front on Chestnut street, by a depth of 118 
feet 1 inch and 3 lines, between parallel lines.

Tlie improvements consist or an elegant new 
frame slated dwelling, retired from street, with 
iron fence in front, ana known ee No. 838 Chestnut 
street, containing in main building, on lower door, 
wide hall, double arched parlors sad large dlninr- 
room, with hall, three large chambers and cabinet 
above: two-story frame slated wing adjoining 
contains pantry, kitchen and wash and Ironing 
room below, and bathroom and two chambers 
above; galleries front and rear, above and below, 
that m front supported by doted Corinthian col
umns and sunsounted by an elegant cornice: gas 

" ' ;hout the premises; bath-
“  * aer-

____ ____  __ ______ _ iter;
two-story'frame slated detached building in roar, 
containing two rooms below aud two above, gallery 
in front; large cistern, paved ymd, due dower 
garden, welllaid out; wood and coal died, chicken 
house, bricked vrell, with pimp, etc.

8. THREE LOTS OF GROU»D, situated in the 
same square, bljoining the above described'prop
erty, desisnatod by the Nos. J, 3 and 4, lot No. 4 
forming the corner of Chestnut and Seventh streets, 
and measuring, each, according to the plan above 
mentioned. Stffoet front on Chestnut street, by a 
depth af 1Z8 feet 1 inch and 3 Uses, between parallel 
lines. This property is well fenced and 
with handsome shade trees. *

This property is situs ted in one of the 
able locations in the garden district, et 
markets, etc., midway between two lines of cars, 
and affords those in search of e handsome residence 
an excellent opportunity to purchase seldom pro- 
sen tod.

Terms and conditions—One-third each, and the 
balance on a credit of one and two yesrs, payable 
in the notes of the p ure hase rs in equal ins taumenta, 
with interest at the rate of eight per cent per an
num from date of sole until final payment, scoured 
by mortgage and vendor's lien and privilege on tbe 
property sold; mortgage to contain the clause of 
five per cent attorney’s fees In case of suit: property 
to be kept insured, and the policy transferred to 
vendor. ,

Acts of sate and United States revenue stamps at 
the expense of the purchasers before K O. Got to* 
chalk, notary public. mhl8S6ap8 1518

By Alfred Boqligny.

PEREMPTORY SALE. WITHOUT ANY LI$4IT 

WHATSOEVER. OF A COMFORTABLE TWO- 

STORY FRAME HOU8E ON CAMP STREET, 

BETWEEN PHILIP AND FIRST 8TREBTS; AND 

A DESIRALSB SQUARB OF GROUND IN THE 

SIXTH DISTRICT (GREENVILLE), ADJOINING 

THE PROJECTED PARK; ONE-QUARTER OF A 

SQUARE IN RICKERVILLE, ON PETERS 

AVENUE.

BY  A LFRED  B0ULIUNY. AUCTIONKBR- 
Office No. 3>i Carondelet street, back office— 

Wifi be positively sold, without any Hmit, at ane- 
tion, SATURDAY, April» , at, twelve o'clock M., at 
the St. Charles Auction Exchange, ui the rotunda 
of the St. Charles Mate!— .  .

L A LOT OF GROUND, situated In the Fourth Dis
trict of this city, in reasrsjwuoded by Cusp, 
pnlBn First and *aaMM  streets, and measuring
™«2i I K

TWO VALUABLE LOTS 

Sr NUT 8TRRET, BITWNBN 

STREETS.

A SMALL COTTAGE*

LOVK STREET, BSTWRNN POET dMD 

FERDINAND STREETS. ’ *

8Uc4 bSHON*I

Second District Court tot the
*a. M,m . m

B y  u . w i i i i B £ j  
No. 58 Royal strote-

1871, at twelve o’dockM .

Second District Court fee the |

By*. X . * * , .
....

valuable B a c o n  m u m

SUCCESSION OF THOMAS nMiffit 
RYAN, HU

Second District Court for tho |


