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JUDICIALLY DECLARED FALSE 
Judge Dibell Holds that the Mineral Contract Issued 

to Mabel Evans is Valid and the Mineral 
Lease Law is Constitutional. 

Pearl H.Smith Did Not at any Time Apply for a Min-
era! Lease Covering the "Virginia Sliver" 

Either in Writing or Verbally. 

No Evidence of Conspiracy or Fraud on the Part of 
any Clerk in the State Auditor's Office 

in Issuance of flineral Lease. 

One of the Host Important and Elaborate Opinions 
Ever Handed Down by a District Court in 

this State-=Full Text of Decision. 

The campaign conducted last year 
in behalf of John A. Johnson, the 
Democratic candidate for governor, 
was one of villification and misrepre
sentation from start to finish. Sam
uel T. Johnson, Van Sant 's jackal 
public examiner, at the expense of the 
State, furnished the ammunition for 
the hireling orators and the subsi
dized newspapers. One of the most 
infamous falsehoods that was put in 
circulation was the one which charged 
R. C. Dunn with having fradulently 
issued a mineral lease to Mabel Evans 
for the famous "Virginia Sliver." 

Thanks to Attorney General Young, 
(no matter who instigated his action 
or what his motives were), the issuance 
of that famous lease has been passed 
upon by one of the most upright and 
able judges of the State, Hon. Homer 
B. Dibell of the St. Louis county dis
trict court, who, after patiently lis
tening for da \ s to all the evidence 
that could be adduced, and after hear
ing the arguments of able counsel, 
decided that the mineral lease issued 
to Mabel Evans v, as \ alid in e\ e^j 
respect, and that there was not a 
scintilla of e\idence to sustain the 
charge of conspiracy or fraud against 
the land clerk or assistant land clerk 
who served in the State auditor's 
office during Mr. Dunn's administra
tion as State auditor 

There seerus to be a preconcerted 
e^ort on the part of se\ eral of the 
tv\in cit\ newspapers, as well as the 
friends and supporteis of Governor 
Johnson, to mislead and deceive the 
general public with reference to the 
suit brought by Attorney General 
Young to set aside the lease issued to 
Mabel E\ ans The public is lead to 
behe\e that if the higher court sustain 
Judge Dibell's decision the State will 
lose a \ aluable tract of land worth 
anywhere from five hundred thousand 
to two million dollais. 

• The land in question is the prop 
• erty of the State of Minnesota, and 5 
• ' j 

| for every ton of ore taken therefrom | 
• the State will receive a royalty of • 
S twenty -five cents per ton, and as • 
5 far as the State is concerned it is j 
| immaterial who holds the contract. | 
| If five million tons of ore are taken \ 
! from the land covered by the con- • 
: tract, the State will receive; 
| $1,250,000 in royalties. Had i t : 
J not been for the initiatory action of • 
S R. C. Dunn in urgently insisting} 
: upon U. S. Surveyor General War- { 
: ner filing a selection list covering : 
I the land involved, the same would : 
5 have become the property of Pearl : 
: H. Smith and his associates, and the ! 
• • 
• State would never receive a dollar : 
I in royalty for any ore taken there-1 
• from. • 
5 • 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • « « « . , , > > a a < > a * 

The selection list was filed in the 
State auditor's office in January, 1902, 
and any one could have obtained a 
lease for the land in question by ap
plying for the same after that date. 
No application was made for a lease 

until Miss Mabel Evans applied for 
one on December 27, 1902, and a lease 
was issued to her. It will be noticed, 
and we wish to call the particular at
tention of the reader to the fact, that 
under the lease issued to Miss Evans 
by State Auditor Dunn she was given 
the right to prospect for one year only 
and could not remove one pound of 
ore under its provisions. It was Hon. 
Samuel G. Iverson. the present State 
auditor, who issued the fifty-year con
tract to Miss Evans which ga \ ehe r , 
or her assignees, the right to mine 
and remove ore upon payment of the 
roj alty of twenty-five cents per ton as 
provided by law. The suit brought 
by Attorney General Young was for 
the purpose of setting aside this con
tract issued by M«*«tbfecson,-and not 
the lease issued by former Auditor 
Dunn, because the latter had expired 
by limitation on December 30, 1903. 
Mr. 1̂  erson performed his plain duty 
in issuing the contract to Miss Evans, 
and we simply mention the fact of his 
having issued the contract, to remove 
an erroneous impression that exists in 
the minds of many people. The sup
porters of John A. Johnson in the 
campaign last fall charged that Pearl 
H. Smith had applied for a lease prior 
to Miss E\ ans, and that he had been 
denied the same, and the Democratic 
orators and subsidized newspapers 
that were supporting Mr. Johnson 
lead many well-meaning people to be-
he\ e that for the small sum of $25, 
through collusion and conspiracy on 
the part of clerks in the State audi
tor 's office, Miss Evans had secured a 
lease which wtfuld rob the State of 
millions of dollars. As a matter of 
fact, on December 27, 1902, both Miss 
E\ ans and Mr. Smith were unknown 
to Auditor Dunn If John Doe or 
John Jones had applied for a lease 
for the land heretofore mentioned on 
the 26th day December, the first ap
plicant would have received the lease. 

Judge Dibell heard all the evidence, 
weighed the testimony and he virtu
ally decided that the Democratic ora
tors and newspapers and Pearl Smith 
were deliberate falsifiers. 

From that part of the decision which 
sustains the validity of the mineral 
contract there is no appeal. It was a 
question of fact and not of law. But 
Judge Dibell also, and very properly, 
too, held the law under which the 
Mabel E\ ans contract and all other 
mineral contracts on State lands have 
been issued to be constitutional. In 
all human probability the supreme 
court of the State will sustain his de
cision as to the constitutionality of 
the law. But if the supreme court 
should hold the law to be unconstitu
tional, of course the Mabel Evans 
contract and all other mineral con
tracts would be void. 

The trial lasted a week and able 
counsel represented the State and Miss 
E\ ans. Attorney General Young, ex-
Attorney General Douglas and Assist
ant Attorny General Royal A. Stone 
made the strongest showing possible 

on behalf of the State, but the most 
casual observer could not help no
ticing that they seemed to have little 
faith in their cause. Mr. J. L. Wash
burn, of the firm of Washburn, Bailey 
& Mitchell, was the principal attorney 
for the lessees and he made a gallant 
fight for his clients. Mr. Washburn 
was ably assisted by Mr. Coryate S. 
Wilson, one of the defendants in the 
action. [Shortly after securing the 
lease Miss Evans retained Mr. Wilson 
to represent her interest, and the State 
was only too glad to avail itself of 
his services in its contest with Pearl 
H. Smith over the land. It is alto
gether probable that Smith would 
have succeeded in his efforts to de
prive the State of the valuable tract 
of mineral land had it not been for 
Mr. Wilson. It was indeed a fortu
nate thing for the State that the lease 
was issued to Miss Evans and that 
she retained Mr. Wilson.] Daniel G. 
Cash, Frank Kellogg and Joseph B. 
Cotton also appeared for the lessees 
and rendered valuable assistance. 
The three last mentioned gentlemen 
were interested in the case because of 
the constitutional question involved. 

The court having duly considered 
the evidence and the arguments of 
counsel, now makes the following find
ings of fact and conclusions of law: 

FINDINGS OF FACT. 
1. That the State of Minnesota ac

quired from the United States under 
and by virtue of a certain act of con
gress approved March 12, I860, com
monly known as the Swamp Land 
Act, and is now and since March 12, 
1860, has been the owner of lot one 
(1,), in section six (6), township fifty-
eight and one half (58^) north, of 
range seventeen (17) west, in St. 
Louis county, Minnesota, containing 
thirty-six and 65-100 acres, said land 
being now subject to a mining lease 
and contract thereof issued by the 
State to Mabel Evans and hereinafter 
particularly referred to. 

2. That on the 27th day of Decem
ber, ,1903, ibe.defendant.Mal)el Ercms* 
being of lawful age. forwarded by 
mail to the State auditor and ex-officio 
land commissioner of the State of 
Minnesota, from her residence at 
Princeton, Minnesota, an application 
in writing in the form in general use 
and in the form prescribed by the 
said land commissioner for a mineral 
lease of said land, and forwarded 
therewith the sum of twenty-fh e dol
lars ($25.00), in lawful money of the 
United States, required by law as a 
down payment for such lease, which 
application was in the words and 
figures following, to-wit: 

•'APPLICATION FOR MINERAL 
LEASE. 

Princeton, Minn., Dec. 27, 1902. 
The undersigned hereby makes ap

plication under Chapter 22, General 
Laws of 1889, as amended by Chapter 
105 of the General Laws of Minnesota 
for 1895, and bj Chapter 312 of the 
General Laws of Minnesota for 1897, 
for a mineral ]ease on the following 
described land: Lot number one (1) 
of section six (6) in township fifty-
eight and one-half (58)£) N. of range 
seventeen (17) west of the fourth 
principal meridian containing thirty-
six and 65-100 acres according to the 
United States government survey, for 
tne purpose of prospecting for iron 
ore for a period of one year from date 
of filing of this application. 

MABEL EVANS, 
Princeton, Minnesota." 

N. B.—$25.00 must be deposited 
with each application. Checks not 
accepted unless certified. 

3. That the said application was 
received at the office of the State land 
commissioner, and filed therein, upon 
the opening of said office at nine 
o'clock on the 30th day of December, 
1902, and upon said 30th day of De
cember, 1902, the State land commis
sioner of the State of Minnesota is
sued to said Mabel Evans mineral 
lease number 3332, for the said land, 
which said lease was in the words 
and figures following, to-wit: 

"STATE OF MINNESOTA 'MIN
ERAL LEASE. 

No. 3332. 
Mabel Evans of the county of Mille 

Lacs and State of Minnesota, having 
duly applied to the undersigned, con
formably with the provisions of Chap
ter 22 of the General Laws of Minne
sota for 1889, as amended by Chapter 
105 of the General Laws of Minnesota 
for 1895, and by Chapter 312 of 
the General Laws of Minnesota 
for 1897, for the following described 
lands,, to-wit: 

Lot number one (1) of section num
ber six (6)in township fifty-eiglit and 
one half (58%) north, of range seven

teen (17)west of the fourth principal dred and twenty-five dollars, and that 
m a l t ~Mn «. i _ • • , 1 . . • -. . - . - _ " mer 
sixt 
acre 
gov 

Han, containing thirty-six and 
rfive one-hundredths (36-65-100) 

according to the United States 
'nment survey, and she having 

° «. -—» °«- .»^j , «"v* ^ u«>iu6 « » i u c uuuBi-ai con t rac t in quest ion, 
dulj pa id to the State treasurer the the land described in the pleadings 
—m pf twenty-five dollars, that being was entirely unexplored and undevel 

11 amount required by law to be 

f
as aforesaid, for the purposes 
f: 
v, Therefore, In consideration 

oi tne premises, the undersigned, as 
commissioner of the State land office, 
and pursuant to the statute aforesaid, 
hereby leases unto said Mabel Evans 
for the period of one year from the 
date hereof, the premises aforesaid, 
for the purposes only of prospecting 
thereon during said term for iron ore: 
it being understood by said lessee 
that she secures no rights hereby not 
expressly authorized by the statute 
aforesaid. 

This lease will expire at five (5) 
'clock, p. m., on December 30th, A. 

D. 1903. 
In Witness Whereof, I have hereunto 

set my hand and affixed my official 
seal this thirtieth day of December, 

• D. 1902, at four o'clock, p. m. 
R. C. DUNN. 

State Auditor and ex-officio Land 
Commissioner of the State of Minne
so ta ! ' 

(S|al.) 

Tljj&t said land commissioner for
warded the said mineral lease to the 
said Mabel Evans by mail to her ad
dress at Princeton, Minnesota, as 
given in her said application, the said 
sumjof twenty-five dollars ($25.00) 
forwarded by said Mabel Evans, as 
aforesaid, having, prior to the issu-
ance'of said mineral lease, been paid 
into the State treasury of the State 
of Minnesota. 

4. That on the 20th day of Novem
ber. 1903, the State auditor, acting as 
State land commissioner, on behalf 
of the State of Minnesota entered into 
a certain contract with the defendant 
Mabel Evans, number 618, which said 

is commonly known as a contract^ 
fifty-year mineral contract, and which 
contract was in the form prescribed by 
Chapter 22, laws of 1889. and the acts 
amendatory thereof, which said con
tract was duly delivered to the said 
Mab&l Evans upon the payment by 
osati^Marbe^gytWiti'n- (Kirt|jawwiu» 
hundred dollars ($100.00), required to 
be paid upon the execution and de
liver j thereof, and which sum. prior 
to the deliverj of said contract, was 
paid into the treasury of the State of 
Minnesota 

5. That said mineral contract 
abo\e mentioned was recorded in the 
office of the State land commissioner, 
in book " B " of records of mineral 
leases, on page 287, and was also on 
the 12th day of December, 1903, re
corded in the office of the register of 
deeds of St. Louis countj, Minnesota, 
in book 7 of agreements, on page 5. 

6. That the defendant Mabel E\ ans, 
on December 19, 1904, duly assigned 
to the defendant Coryate S Wilson 
an undhided five-eighteenths (5-18ths) 
interest in said mineral contract num
ber 618, and on the same date assigned 
to the defendant B. E. Baker an un
divided three-eighteenths (3-18ths) in
terest in and to said contract: that 
said assignments were approved by, 
and filed and recorded in the office of 
the State auditor and land commis
sioner of the State of Minnesota on 
the 22nd daj of December, 1904, and 
filed and recorded in the office of the 
register of deeds of St. Louis county, 
Minnesota, on the 24th day of Decem
ber, 1904. 

7 That the said mineral lease and 
said mineral contract were both en
tered into, issued and delivered at the 
office of the State auditor and ex-
officio State land commissioner of the 
State of Minnesota at the capitol 
building in the city of St. Paul. Min
nesota, and by the said State auditor 
and ex-officio State land commis
sioner in behalf of said State, and 
without any appraisement of said land 
being made prior to the execution and 
delivery of said instruments, nor was 
there any advertisement or public no
tice given that either such a mineral 
lease or mineral contract would be 
entered into, but such lease and con
tract were issued pursuant to the 
usual known course of business of 
said office relative to the issuance of 
such leases and contracts: that there 
was no public outcry or auction for 
the sale of said mineral lease or min
eral contract, or for the making or 
issuance thereof, pi'ior to the execu
tion and delivery thereof, nor were 
there any competitive bids received 
therefor, nor were there any competi
tive bids received therefor prior to 
such issuance nor were there any in
vited. 

8. That said plaintiff shortly after 
the beginning of this action and prior 
to the trial thereof, tendered to the 
said Mabel Evans and offered to re
turn to her the said sum of one nun 

aid tender was by her refused, and 
has since been kept good. 

9. That at the time of the issuance 
of the mineral contract in question, 

oped; that under the said mineral 
contract the said land has,been par
tially explored, and such explorations 
has shown that merchantable iron 
ore and non-merchantable iron ore 
exists in the said land, but the extent 
thereof is as yet unknown, and that 
such exploration is still in progress. 

10. That during the year 1902, and 
for some time prior thereto, said de
fendant George A. Flinn was the duly 
appointed and acting land clerk in 
the office of the State auditor and 
commissioner of the State land office, 
and said defendant I. C. Patterson, 
during said year, and for some time 
prior thereto, was assistant land 
clerk in said office. 

11. That said defendant Mabel 
Evans is a sister of said I. C. Patter
son. 

12. That Pearl H. Smith did not : 
• on December 12, 1902, or at any j 
: other time, apply to the Commis- | 
: sioner of the State land office, either | 
• in writing or verbally, for a min- 5 
• eral lease of the land hereinbefore | 

described. • 

13. That said defendants Evans, : 
: Flinn and Patterson did not engage • 
j in a conspiracy to defraud the state • 
I of Minnesota, as alleged in the com- j 
: plaint herein, or otherwise, nor did j 
: any one of said defendants m a k e ; 
• any false or fraudulent representa- : 
; tions to the Land Commissioner of • 
: said State. • 

• 14. That neither said defendant! 
$ Flinn nor said defendant Patterson | 
5 has, or ever has had, any interest i 
S in the aforesaid lease issued to said : 
• defendant Mabel Evans. i 

15. That the interest in said lease 
acquired by said Wilson and said de
fendant Baker, as hereinbefore stated, 
were acquired upon a valuable and 
adequate consideration paid therefor, 
in good faith, and without any notice 
or knowledge of any claim thereto~ada 

Mabel Evans. 
16. That by the term "merchanta

ble shipping iron o re" is meant iron 
ore which at the time it is mined can 
be mined, shipped and sold at a profit; 
that the merchantability of iron ore 
depends upon a great many factors: 
that the merchantability of iron ore 
varies from time to time; that the 
general tendency is in the direction 
of an increase in the proportion of 
merchantable ore in a given ore body: 
and that all the mines in Minnesota 
contain both merchantable and non-
merchantable ore. 

17. That the second annual p a j -
ment of $100.00 upon the aforesaid 
lease which became due in 1904, was 
duly paid into the State treasury and 
received by the State, and the'thiid 
annual payment of $100.00, which be
came due in 1905. was paid" into the 
State treasury and received bj the 
State since the commencement of this 
action. 

18. That on December 12,1904, said 
defendants Evans. Wilson and Baker 
executed and deli\ ered to one M. E. 
Richards a certain contract for the 
exploration and development of the 
lands included within the said lease 
to Mabel Evans, wherein said Rich
ards was given an option to purchase 
said contract or lease for the sum of 
one hundred thousand dollars: that 
under the aforesaid mineral contract 
said lands have been partially ex
plored, and the exploration thereof 
is now in progress; that said explora
tion has shown that merchantable and 
non-merchantable ore exists therein, 
the extent whereof is not known; and 
that aside from the minerals and min-
rights therein the value of said lands 
does not exceed $10.00 per acre. 

19. That since the adoption of the 
mining lease law of 1889 the plaintiff, 
through its land commissioner, has is
sued 4313 mineral leases upon its 
swamp and school lands, for which it 
has been paid the sum of $109,628.50; 
that it has executed 643 mineral con
tracts on said lands for which it has 
been paid the sum of $178,300.00 in 
annual rentals where ore was not 
mined; and that it has been paid 
$542,281.96 in royalties on ore mined 
and removed under such mineral 
contracts. 

20. That since the enactment of said 
law private individuals and corpora
tions have expended not less than 
$1,300,000.00 in exploratory and pre
liminary work preparatory to taking 
out and removing iron ore from State 
lands so leased, in some cases pre
paratory to mining operations which 
may extend over a period of years, 

i and more than $1,100,000.00 have been 

paid by individuals and corporations 
upon the purchase and transfer of 
such mineral contracts after the lands 
covered by such contracts had been 
explored at large expense and ore 
discovered therein; that large sums 
have been paid in taxes upon such 
lands to the State by holders of such 
mineral contracts; and that all of 
such things have been done in re
liance upon the validity of said min
eral lease law and the construction 
placed upon the provisions of the con
stitution respecting the management 
and disposition of the State school 
and swamp lands, since the enactment 
of said mineral lease law, by the de
partments of the government of the 
State and the people thereof, during 
which time and until the commence
ment of this action the constitutional
ity of said law has not been ques
tioned. 

21. That the annual rentals paid 
on the aforesaid mineral contract ex
ecuted to Mabel Evans, and the con
sideration paid for interests therein, 
and the money and labor expended in 
the exploration of the land included 
therein, have been paid and expended 
in like reliance upon the validity of 
said mineral lease law. 

CONCLUSION OF LAW. 
That judgment be entered herein 

adjudging as follows: 
1. That plaintiff take nothing by 

this action. 

2. That the mineral contract is- 8 
j sued to Mabel Evans, and referred | 
: to in the findings herein, is in all i 
• respects \ alid. : 
• • 

3. That the defendants Evans. Wil
son and Baker are the owners of said 
lease, said E \ans of an undivided 
ten-eighteenths (10-18) thereof, said 
Wilson of an undivided five-eight
eenths (5-18) thereof, and said Baker 
of an undivided three-eighteenths 
(3-18) thereof. 

4. That neither said defendant 
Flinn nor said defendant Patterson 
has any interest therein 

Let judgment be entered accordingly. 
By the Court, 

HOMER B. DIBELL, 
Judge of said Court. 

Dated, September 21. 1905. 

The plaintiff seeks to "set aside the 
mineral lease and contract issued to 
Mabel Evans on substantially these 
claims: 

1. That the defendants Flinn and 
Patterson, the land clerk and the as
sistant land clerk, were interested 
with Mabel Evans in the lease and 
contract. 

2. That when the lease was issued 
another application for a lease of the 
same land had been made by Pearl H. 
Smith: and that there was no offering 
of the lease to the one who would pay 
the largest sum therefor. 

3 That the statute authoiizing the 
issuance of mineral leases and con
tracts is unconstitutional. 

j The first claim calls but for pass-1 
I ing consideration. The e\ idence : 
• does not justift a finding that either I 
; Flinn or Patterson was interested in | 
5 the lease. Theie are some suspici-i 
I ous circumstances That is all. i 

The second claim does not call for 
extended consideration. Smith says 
that he applied to Flinn for a lease on 
December 12. 1902, and tendered the 
initial payment. Flinn says he did 
not. The witness Bradshaw is can
did, but he fails to give Smith very 
substantia] corroboration. 

Smith's story is that Flinn told him 
that he would have to see the State 
auditor: that a meeting was arranged 
to be had at the Ryan hotel; that 
Flinn then told him that he had not 
been able to see the State auditor: and 
that about the end of the month, and 
after the issuance of the Mabel Evans 
lease, Flinn told him that the property 
was in litigation and that the auditor 
would not issue a lease. 

During all this time Smith was in
terested in a scrip entry of this land. 
The condition was this: The State 
claimed the land as swamp land. The 
Smith interests claimed that it was not 
swamp land, and that it was therefore 
subject to their scrip entry. This 
meant a contest between the State and 
the Smith interests. Such a contest 
was had and it terminated in favor of 
the State some time well along in 1904. 
Mabel Evans was an intervenor in the 
contest and to a very considerable ex
tent defended the State's claim. 

• 
_ Flinn says that when Smith came • 
1 to the auditor's office on December • 
112,1902, he wanted to get the land i 
I dropped from the state's swamp list f 
S so that the scrip entry would be ef- j 
• fective and that a lease was not men- S 

tioned. j 
. : 
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The court does not pretend to know 
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