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in Mestralnt of Trade—~The By-Law Com-

/./“1- OF Alresay Declared Unlawful by

:' T M'mnmﬁmhﬂmuc

Following s the Hon, Franklln Bartlett's
argumant delivered before Judge 1, Henry
Lacombe in the United Btates Circult Court for
the Southern District of New York in suppert
of the complalnant's motion for a temporary In-
Junotion In the sult brought by Tar Box Print-
ing and Publishing Assoclation agalnst the
Associnted Press and others, the Assoclated
Prees belng represantied by Gen, Wager Swayne
and Wheelor H. Pockbam :

Mr. Bartlett—If your Honor pleass, this is
an application for m writ of temporary injune-
tlon againel the Assoolated Press and the Direc-

. fors of the Associatod Press restraining them
from vreventing the sale by the complainant,
Tux Sux Printing and Publishing Association,
of Its pnews Lo any nevepaper in the United
Biates, Subetantinlly it s an application for a
writ of Injunction restraining them from Inter
fering In any way with the sals by Tur Suw of
Its news.

‘We claim that there is no Issue of fack. That
ls, that the answor concedes enough to entitle
us to reliof, provided our view of the law be
oorrect. But it may be as woell to state the
facts as thoy appear on the pleadings. The
substantial avermentsof the bill of complaint
are that the complainant, T Sow, is &
corporation organized nnd existing under
the lawas of this BState; thatr the Assocl
ated Press Is a corporation organized and
oxisting under the laws of the BState of
Illinois, and It is agreed that the purposes or
the objects of the Asnoclatea Press, as set forth
in ite articlos of incorporation, are as follows:
*“To buy, gather, and accumulate information
and news; to vend, supply. distributo, and pub-
liah the same; to purchase, erect, loase, operate,
and sell telegraph and telephone lines and other
means of transmitting news; to publish periodi-
caln, to mnke and deal in periodicals and other
goods, wares, and merchandine,” It is claimed
In tho anawer that the defendant has not sought
to operate or to leass or soll telegraph or tale
phone lines. It is admitted that ite principal
business Is collecting and selllng news, although
In the answer an evasive plea Is set up that it
does not really sell news, but that it supplies
pews for a compensation, the distinction of
which Is not very clear to my mind; but wa will
eonsider that quention later. As to the business
of the Associnted Press, it is conceded In the
fonrth paragraph of the anawer—and It might
be an well to consider the facts as they appear
by the answer, that |s, as to the materisl aver
ments of the complaint,

Judge Lacombe—Yes, because If the facts
stand on dispute in the affidavit, they cannot be
decided In your favor on a motion for pre-
Hminary Injunction,

Gen. Bwayne—If your Honor please, ws have
quite s number of answering afMidavits which
wo will present. They are at the service of the
gentleman and will be handed to the Court,

Mr. Bartlett—They have not been served on
“me yel.

The Court—Well, the contents of the answer-
ing amdavita may ba stated nt the proper time,
and after the facts are presented to me then we
will have the argument.

THE RIGAT TO SELL NEWA,

Mr. Bartlett—My theory of the complaing
Is, it mattors not what answering affidavite thoy
put in now, they have conceded enough in thelr
answer to entitle us to relief. There {s no dls-
pute about the Incorporation of the complainant
or defendant. The second paragraph of the
answer seams to Imply an Intention to ralse the
guestion of our corporats power to sell news, 1
do mot know ‘'whether that will be seriounly
argued or not, am overy newspaper throughout
the United SBtates Is now engaged in selling
news to soma one, and I do not think that
this objection sbould apply only against
Tox Sun Printing and Publishing Associn
tion and fot sgainst any other paper. I do
sob suppose that that contention im weriously
ralsed. The answorsays that Tneg Sux was in.
eorporated salely for the purposs of printing
and publishiog & daily nowspaper—that s, Tue
Bux Printing and Publishing Association was—
and mot for the purpose of at any time or in any
way salling the news, and that sald complalnant
fo pot and waa not authorized by law to vend
nows, 1donot know that there is any distine-
tlon be ween the right of solling or vending
your news on a printed pago or selling it prior
$o its publication in that special form. 1 merely
allude to this point en passant.

The third paragragh of tho answer sdmits the
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u Court—Yos, page 43; T have It,
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nonrlnfu iko territory; that ft Int oo8 An
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Iseretion, of wrongful intent, which is absant
in by:lnws of the other character,

ow ns to the guestion which your Homor
r od about di (nting agalnst Tom Bun,

t appoars In our affidarits. 1nthe Hrat place it
appears In the bill of complaint In the thir-

senth pa aph that the special newa re-

rred to In this notlon was the }op ¥y of

l‘r Bon Association, the mmnF nant herein,
and was not the same nawa farniahnd by the de-
fendant, tho Amocinted Press, or which the As-
sogiated Press undertook to farnish Its stock-
holders or subscribers, and the payment of
the stipulated sum to the ocomplaloant In
no way or ma:lnirlaﬂmd or Imnld'thc
aum or sumas whic " NAWEPADOrE Ware
obliged to pay to the Assoclated Press. That ia
conceded, Only In Lhe anawer the ples isset up,
or the alaim is made, rather, to be more exact,
that it might {bly _tend to disrupt the de
fendant amsoc ntlut t sayn: "' The uitimate
effect would be the bul dlnf up of & rival organ:
feation.” That, of courns, Is mere argument; it
doos not show that. How counld payl us n
sum of money, not lassening the sum pald them
and not interfering with thelr contract, in any

1 the Assaciated Pressl
'ﬁn"é:;t?rt— hey mighl t}nd out after awhile
thlt!h? got more nows and better news from

{Iou and might ceane to belong to the nssocis-
on

Mr. Francis Bwayne—If your Honor will walb
untll you hear our afMdavits on that point—it
s not conceded at all,

Mr. Bartlett—Your Honor asked me If the dis-
erimination against THE BUN was sel forth in
tha bill nrwm;-lulnu
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tion of the consrirscy or for
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alnet us are unlawful also; and 1sa
o papers und afdavits it s conced
taln overt acts were committed sgainst usin
relerence to three nowspapers, the 8
Olobe-Democrat, the Chicago
Philadelphis Record.

OVERT ACTS COMFLAINED OF.

Geon, Swayne—What overt ncts
Mr. Bartlett—Compelling these papers to cease

urt—That is a conclusion,
thno{dal DHd th-glmdth

r. Bartlott—They cited
notified them——

thom to appear and

The Court—That further dealings with Tan
be ground for—
ett—Huspension,
Gen. Bwayne—If they continued to buy of Tam
Bux, then they could not buy of the Assoclated
i that you must take your cholce, either

N.
o, that they would be lla-
the by-lawa, suspension

The Court—The provision of the by-laws be-
ing in that case that they should
more newa from the Associated
r. Bartlett—And be subject to suspenslion,

yea,
Mr. Peckham—If there is any other faot,
&:ﬂnu. I wog‘ld ’% 111“ - e
papers and aflldavits are very voluminons—
Ihave tried to read them all, i
The Court—If that Is »o, hadn't we betler see
avita are and then
Lorward ! I think the un-
derlying broad facts are sufficlently stated, and
you mnay make your argument afler we
e other side. Unless thrre In
some peculiar fact which you wish to d
attention to I would now rather have the facta
the afMdaviw which

8
r. Bartlett—0Ob,
ble to the provisions

ou to state {t, beca

what the answerl
bhave the argument

purposes of the incorporation of the defendant,
the Assccinted Presa, ns sot forth in the bill of
complaint; and this answer has boen printed by
the defondant, and maybe your Honor would
Mke to follow it1 [Handlng & copy of the answer
ta the Court.)

The Court—Yes, If you bave an extra copy.

Mr, Bartlott—Oh, yen, I have & working ocopy.
The fourth paragraph of Lthe auswer admits that
the principal business of the Assoclated Press is
buylng. gathering, and sccumulating informa-
tion and news, and vending—that I, selling 11—
and that (s principal place of business {s in the
elty of Ohlcago, but that it bas property within
this district and o resident managing agent,
Charles 8, Diehl, so I understand no guestion is
ralsed as to the jurisdiction here, Then there
is this denial In the fourth paragraph of the
AoBwWOr:

“But thip defondant denles that vending or
selling tbe information and nows, so bought,
wathered, and arcumulated by It, coustitutes
Any part of the business carrl'd on by it} and
avers the fact to bo that the sald Information
and nows, so bought, gathered, and wocumu-
Iated by it, (s sent out and distributed to ils
own members solely ; except In oases hereinafter
mentioned, as follows, te wit: First, ln two
©eanes It supplies its news Lo persons or corpors.
tons, not actually members, for & small consld-
eration, for publication twolve hours after the
uso of such nows by the members of the Asso
@lated Fress; second, a certain portion of its
news 1o exchanged with like sssociations, or
with individuals, In foreign ocountries, und in
soma casos a weakly or monthly charge is made,
in addition to the news furnlshed by such for-
slgn agencies, as a differential rate,"”

Now, it appears from the warious exhibits at-
tached to the anawer, the conirscis made im

A, with the stockhnlders of the Associated
ries B, with olher newspupors

&r. ljaAm:mlnuud Preas but not ntock-

t Lthe contracts refer to the gather-

and selling of neows; » we shall
argue, o -P-:;ﬂr an evuton.a i pages
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No, it is not; we take the I«
tion that Tux SUx ls not antagonlstioc, pes
The Co boen reading Tne
back, mod 1 inferred that ite
e to the Associuted Prese for a
But [ cannot take judicial

ulj'"&:&':;fmfﬁ_l:‘:: “Tue Sux shines for all™;
M © 10 Bo on
Mr, Harilaii—] take th
¢same time the definite position that Tum
N does not bring this action becalse of antig-
It merely wants to be allowed 1o exisr,
Le nown, when it does not Interfore with
'l . Waclulm the vight that any
us, that any corporalion or flrip
(other thau Tne ScN, secord
ated Press) bas to exlsl. We
lect our own news sb great cosl and
Ly ,ula -;u ul::lll tlltmmsl nows to
© other news

in the city of New York are allowed 1o se

notice of that faol,

powspapers in the cliyof N
similarly as THE BUN, are allow

fl'o yonm&:yn

oation mad alpst your I
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to
without Inter-
ore in a dlsgrimi-

Wets, I do mot ksow that 1)

newa which may be offered for sale
the proprietors or publishers of any
newaspapers other tha o  plaintifr, Tnﬂ
Bown Pri-\tlmf and Pu liuhlng Ansoclation.
1t in stated In the anawer that they do not
affirmatively permit them te do it, but In our
movinag affidavits it is set forth that the Herald,

& World, the Morning Jou . the Times,
and the Tribune, for unm‘!lll. are nllowed to
R SIotas D Ehw'siot oanets eckwr IS

n nM n A

u-ot{ot:: be

Lid

thass decl antagonlstio are allowed to
ﬂ_}]hthnirl Inl news,
o thi

rd paragraph of Artlele X1, entitled
“Duty of Members,” says: *The news whler*
embers ahall furnish an hereln required shal
all such nows as s spontaneous in Its origin,
but shall not Include any news that is not spon-
tancous in fta origin, but which has originated
through deliberate and Individual enterprise on
thup-rbgl the newspapers first non.F the
same. ch original news shall be held be
individnual and specinl to that newspapes,”

The particular by-law wes abject to s sub-
divislon 8 of Article XI., because we know to
our cost the meaning of the word antagenistio,
that ls, an uned In the denunclatory resolutions
of the Associnted Press, but I take it that tha

Ird paragraph divices all news [nto two

n that which originstes through deliber-
ate and individual enterprise, on the part of the
nungmm-. and, second, that which s spontane-
ous, but which seen 1
nows. I think tho facts are sofMeiently cloar,

Gon, Bwayne then made a statement of facls
on bebalf of the defendant.

TWO NEW AFFIDAVITR

The Conrt—All the facts are now atated on

th sides, and I will hear argument.

r. Bartlett—Let me ask your Honor to what
extent roumruia" to conslder the aMdavita
th?‘ly have puﬁ n, They are very voluminous,
and [ have only just seen Lhem.

The Court—Of courne, if a fact material and
espentis]l to the granting of rellef is really
in dispute upon the aMdavits, rellef does not
? by way of preliminary Injunctlon; that

a matter which s relegated to final hear-
ing, where the several afflants can be subjected
to cross-examination; but of course thercaron
greal many issues of fact which are alwaya
ralsed on motions of this kind by afdavita
which are not muterinl or essemtinl to thoe
detormination of the maln question. Itisnot
n bother yourself to answer such
ports of the aMdavits as are not materially neo-

the determinntion of the question onp

way or the other, and really it 1s bardly worth

while to answer those pointa that are essentlal,

because aa soon as there Is o conflict on the face

of the affidavits, then the Court won't actin

Era.ntlnz a prelimin injunction, but will
ave to walt until fnal hearing,

Mr. Bartlell—Our moving affMdarita have
been printed through the kindnesaof the other
side, and your Hounor will have them before
you. Isubmit two other affidavita: I suppose
there Is no objection. I suppose I have the
right to bring In aMdavits on the hearing, as
t.hn; bring In thelrs without sorvive.

The Courl—I.et us sve what the afidavits ara
Possibly thers will not ba any objection,

Mr. Bartlett—One of thess aflldavits which I
now have {s from the editorin-chiof of the Inter
G B Lo onttnaed boocies o the Ak
off, showing the continu ostility of the
clated Preas.

n. Bwayne—There Is noobjection to that,

r. Bartlett—And the other in an aMdavit of
Mr. Ward, who I8 associnted with Tz Sox In
this department, eatting up that you have cut
off the service of the Baltimore Herald.

ien, Swayne—No objection to that. We do
not know that thoy have done so, and it does
not Increase our responsibility if they bave.

Mr, Francls Swayne—I supposs thors will be
nodispute as to that, practically. I may wak
leave to answer thom, 1 conclude that it is
pecesiary to do so.

Mr. Bartlett—Certainly. I do not think the
defendants’ afldavita make any special diffor
ence, In fact, In the limited time which has
been granted mea Lo look over the aflldafiits now
Pmducad by the defendants, I am of the opinion

hat they are abeolutely Immaterial. Our po-
sition is thia: It matters not what Mr. Willlam

i an may haye done In the past in con-
ection with the United Press, or what the

nit rean inay bave done, Ithink the cases
all hold that the complainant is either entitled
torellef on the admirted facts sa matter of law
or not, no matter what he has dons in the past.
It is of no copssquence; 850 I eay that all thins his
tor; u!uEUn!ml Press in abeolutely lmimate-
rial. BuMoee it to say that the Unl Pross in
insolvent; it is in the hands of a receiver. It
coused to exist months sgo, and all thess acis
Plte been committed not against the United

Irons but agalnst Tag Hon,

My distingulshed friend, Gen. Bwayne, anya
thal we have been famillar with the long con-

t. Now, I never had any partin the United

¥ 1 was never eounsel, and Mr, Davis
was counsel all l.h’rouzh the Hnll-& TOSE CON-
troversy, so I really have had nothing to do
with it, Westand on the rights of Tux Sun at
}h- time of the Aling of this bill of compluint.

t Is as though the United Preas had never
oxisted, My clli& le that it doos not affec
our right iIn Is sult In equity; an
whatber at some time {n the past, soms four or
five yoars ago, Mr. Laffan, In conference with
other newspaper men. thought thata cortain
br-law of nome projected assoclution wonlil be
unobjectionabls or not matiers not, His actlon
does not bind Twe Sux, and the action or the
opinion of one man connected with a papor does
nol make any wrong right or right wrong. We
sy that this by-law (s wrong on (te face, and it
matters nol who believed In It In the past or
the present. The opinions of various gentlemen
connectad with the newspupers and at the snme
time with the United FPress do not affect the
merits of this action, or our right of recovery;:
and I think that all the many pages of these af-
fiduvita reciting the proposed amalgamation
hetween the Unitod Press and the Assooiatod
Pross huve no bearing on _the question now bes
fore your Honor, And that applies to all the
afliavite that have been submitled by the de-
fendants to-duy,

THE QUESTION OF CONEFIRAOY,

An to the question of conspiracy we have
charged thnqbn directors, un’ me?whu made
the by-lnw, scted wickedly and unlawfully in
contemplation of lsw—nnd, of tourde, that jsthe
only quustion we are urgulng here—but further,
they combined and conspired to commit an un-
Llhtnl act und In the consummation of such con-

ination und copspiracy they ennoted this by -law.
It ralsce a qrus.lun whether that by-law s Tnwiul
or unlawful, Ho us to the embodiment in the
contract, I think the averments of the LI of
compluint are perfaculy clear snd adeguate,
They ure drawn with some reference to Lhe
criminal law and with the same care that an in-
diotiwent would bo drawn, I think that there
can be no doubt about the pleading belng good
[ wd.be Bu Eh-!rm' of Lthe in'ﬂ'lmnuu s Lo Luins

nation apd cansplracy, In Bre nn uosliv
:‘{nnuhu. Bonal’l:ll y 3 "
Gen, Bwayne—I will reply when my time

cOomes.

Mr, Bortlett—Well, 1did not understand your
posltlon exactly about that. Now is lo rclt:nlut
of trude, O r grounds for muking this npplics:

lon mre twolold, Iu the Hest place, that the by-

aw, its ombodiment in the contract, and the
overt acte ultogether amount Lo and eech one
soparsiely amounts tu a restralnt of trode
wileh Is unlawful under the laws of the
United Htates nod unluwiul under the Inws of
the Biate of Now York, and also unlawful un-
f:r the laws of the State of Llinols, us stated
the bill of complaint. All these are
nlawful under the Iaws of _tho itod
tatos and under the lawa of Lhe Biute of New
York, aln, that & maliclous wrong in th
nature s boycotl, or of the same gener
d.letu at nu'y relo, an oppressive wrong
which Is unlawful at common law, bas been
committed by the defendants ngainst this com-
plainant. That i, they have gono too far, Tha
whother the acts be in ordinary restraint o
rade or not. lhag.‘no wsuch wmaliclous wrong
susiained. L we are not

porsot.al nhundtn
t il e Siiie S Yol

in
m in t
lhﬁ 'ﬂ'- M&g x
heory of Gwayne that 1 onght
plendad the aot of 1 1 r fo
“m';?l.ti’hlu ultllt"r e
We clnim, in %t plnos, that the by-Ia
and the conoeded ahow that Lthe A-aduq
¥ in a mm:sal:‘z: combination, unlawful
tr and aslde from the by
Ave dr}n our unf:‘llrtun-
on, that In, section 6 of Artlels XL, your
onor's atténtion to the provisions of the cer-
floate of memberahip, found at page 80 of the
anawer, soriea A, whic '1‘:“ the h
cartificats, of the stockho) eﬁ'nwﬁ L]
A, 8 v#10_DOWEr, an ggle proy that no
now membership oreated In T!'ll eity, or
snoh additional terri contignous th na
may bs spoecified In NT ocontract, without the
consant in wmln&ot all the holdars of certin.
gtu of series A in such eity and additional ter

THE ARIOCIATED PARES A MONOPOLY,
d in nz:nwu with the by-law I eall zho
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An
attention of your Honor to the de falon of Judze
ayer in ol.r of the Minnsapolls Tribune
c:um?uny. sppallant, va. the Associnted FPress,
appolloe, whers the oninlon conaluden:
If we bind not od En oconclunlon hereto-
fore u:’l}nns:lc;d that the h;uﬂ' f:n; !‘l L was
roparly dismissed, wo » L] com-

13:3 to consider & further ‘{“"&“ which s
not tonched by the brief nor by Lhe Argu-
monts, and that Is whether a ocourt of equity
should In any event undertake to specifically
enforce and prutunu & monopoly of the
news I:iy limiting the service of news reports
to n single nowspaper in nd‘w oity an
placing it within the power of the proprietor ol
such pewaspaper to m-gwm. olher newnspapers
from having access Lo the sume sort of informa-
tion. The fact Lthat connsel have not scen ﬁh.w
raine or dlsouss this question, and the fact that
the bill was dismissed on other grounds, renders
ll.'“; e ry to Ider It or toexpress an
opinion therean,

It seams 1o me that lmplies that the Court
thinks that the Associated Press is a monopaly.
Wenny that its by-laws, the by-laws of Lhe de-
fondant, the Associnted ta various con-
lrlcun;ndl;llnt’hl c]ﬂm' ul:ln’“ ”:I;uit; thnl!. lt’;ﬂ
B mo . uninwin reaira,
of l.nde::unnd we say that un:l;e ;La decislon o
the Supreme Court in the case of the United
Hentes nst the Freljght Assoclation, the
by-law which we olgnn.hl.rr attack and the other
by-law to which I have referred, are unlawful
and come within the inhibition of the Sherman
Antl-Trust act of J"H. 2, 1680, and 1 call your
Honor's attentlon to the opinjon of that Court.

o Court—Almost everything is within that
fnhibitlon, of conrse,

Mr, Bartlett—Your Honor has probably read
with n great deal of interest this vory abls work
of Albert Stickney where he m-uﬁln h
lessly agalnst theses two decisions, that of ?ﬂ-
People against Bheldon In the Court of Appeals
in thiv State and that of the United Bintea Su-
prems Court In the case of the United Btatos
against the Trans-Missouri Frelight Association,
In spesking of thess cases he says that they
*“hold that a mere contract which providea
that the ratens or prices for trafMo or merchandise,
shall be fixed by one common authority for alf
the contracting purtles, snd which thereby pre-
vonts competition between the contracting par-
ties, there being no Interference with any lawful
right of any other part{ unless this mers agree-
mwib%nuuh. E%I;iltttu o8 i eliitn;o." 1t i

ethor you bring your sult in equity specifl-
eally under that not a; not, it un:?n. be that s
Feoderal court will diaregard the fact that there
in such a statute. Arter the 24 dn‘; of July,
1800, In so far as the Foderal jurisdiction goes,
the law was that anpy restralnt of trade was
wrong, That was thes ssttled law and you ean-
not thror: it out of any ocase that comes before

8 0oL

THE RIGHT TO SUR.

Now as to a question which has just been
asked me by Mr. Frank Swayne, whether this
bill was brough: under that {wt. I e#ay that our
grounds for relisf are twolold, as already Indi-
ontod, and whether brought 1Peclﬂ¢nlgl\- under
that act or not the Court would be obliged to
conslder that nct and also to conslder the de-
cislon of the Suorems Court of the United States
hr Mr. Justice Peckham In the cane of the
United States vs, the Trans-Missouri Frelght
Associntion. But I say that even technical-
1y this hill in  equity would lie under
that nel.  What was the question therel
The question was, could the District At
tornoy of the United Hia'es m such an
action—not whether o party in) could bring
the action, and the ohrvclion WAS TR ore
ngainsl the actlon brought the District At-
torney of the United States, It was sold thers,
wactically: * You ¢ bring It b -iou

Avo no pro nrat;{_inl.emt: our property has
not bean injured,” and Judge Peckham puald
thut it was not necessary that the United States
shounld have a kmcunim in st. The United
States Diatrict Attorney could rlnq the action.

he did not say that o pr

could pot bring the action, and 1 thin
the whole Intendment of the conclud-
jog pnrt of his opinjon is that it more-
% anthorized ft, me anipow 0

nited States District Attorney in the Distriet
to bring such an action, but that such power
was not necessarily restricted. “It s also
E“‘"nﬁ' from opinlon] argued that the United

tates have no standing o court to maintain
this bill; that they have no pecuniary intoresta
in the result of the litigation grin the question
to ba declded by sho court.,” Inother words,
that the hill shoold have been hmusjhl‘. by a
private party. ro the only question diseussed
was the power of the District Attorney to bring
it. The opinion goes on to say:

*“Wethink that the fourth section of the act
Invests the Government with full power and su-
thorlty to bring such an action as this, and, it
the ficts be proved, an Injunction should (ssue,
Congress, baving the contrel of Interstats com-
merce, hun also the duty of protecting It and it
{8 entlrely competent for that body to glve the
remedy b{!njuncunn na more efliclont than an
other civll remedy. The subject is fully an
abl ?IIL'I_I.“NI In the case of In re Dobs, 153

L}

1 do not think that it in necessary to draw
your Honor's attention In detall to the varlous
l-nrt.n af the opinion of the Bupreme Court of tha

inited States In the Frelght Association caso,

The Court—I am reasonably famillar with it

Mr. Bartlett—Hut I might call your attention
to one or two passnges, wlere the Court say:

“*When the nct pmhii‘lill contracts in resitaint
of trade or commercs, the plain menning of the
Inngunie used includes contrncts which relate
to either or both subjecis. Both trade and
commerce are Included no long as each
relates to that which is interstate or foreign.
Transportation of commodities among the
several States or with forelgn nations falls
within the descriotion of the words of the
statute with roflrd to that subject, and thore is
also Included in that laogusge that kind of
trade In commoditios among the SBtates or with
forcign natlons which is not confilned to thelr
mere transportetion, It Includes thelr pur-
chase nnd sale, * * * While the stalute
wrohibits all combinations in  Lhe form of
trusts or otherwise, the llmitation Is not con-
fined to that form alone, All comblonations
which sre In restraint of trade and com-
moroa are prohibited, whetber In the form
of truats or In any other form whatever. e N3

en, therefore, the body of an act pronounoces
us [llegnl every contract or combination in re-
straint of trade and commerce among the sev-
eral Btates, &o., the plain and ordinary mean-
ing of suoh langan s not limited to that kind
of contract alone which i an unrossonable re-
!l.nlnr.?r trade, but all contracts are included
in such unsuq‘o and no exception orlimitation
ean be ndded without placiog In the act thay
which has been omitted by szu-."

NEWSE HELD TO DE &4 OOMMODITY.

AnIbhave this language which 1 endeavored
to find befors in Mr. Stickney's book, I will read
it. On page 174 of his book on State control of
trade and commerce he says;

““Un reflection, It Is dificult to Imagine s mer-
chant above Lhe grade of » rotail dealer who is
not within the condemnation of this langusge
of the statute,

Now I snpprehend that under that decision of
ths Supreme Court everything is covered—trads
of any gort, commerce of any sprl, busioess of
overy sort, and If collecting or selling news |s
nol business, what Is It 1 lﬁl Is not & commod |-
ty, what indt 1 One might ne well say thint the
telophone and ulosulﬁl lUnea do pot conduct
any bunipes.

he Court—Yes, ‘oumpmhnblyr ht thera,
My improssltn st firat was against thet propo-
sltion; but as I think of it, I think It is trade
and commerce,

Mr. Bartlett—In it ibla that this enormons
business which has n grasped by this great
corporation (s not trade and commerce 1

e Court—Yes; It [s trade, of course; as much
trade as selling a book, The very Senate that
poused the Inw did not know what the words
mewnt when they put them in, Thoey said they

| would have to leave it to the Court to deflne

ain,

Mr. Bartlott—I have often thought when I
have bevn ritting in the House of Representa-
tvos that the various members of the House did
not know what they were doing.

The Court—They sald wlllgl mn‘; franknenss,
In passing this act, that they did pot know,
The Chulrman of the Judiclary Comumilites in
the Bennte wan uh.q whut was the mesning of
the word "lnnmsmlr i }hu meaning af the
words " restraint of tr " nn

L iy uned lhTre and
bie sald, " We don't know. The courls will have
to inform us of that when the act gets there."”

THE OREATEST OF TRUSTS,

Mr, Bartlott—1 have Ip this aMdsvit the
naes of all the papers who st one thne were
wembers of the Associnted Press, and I think iv
In nverred thut they are vnly sbout ens-sixth of
tho pewspapers fu the United States; still thoy
are all the leading papors and al) the pepers b st
huve any lelegraphic service: and the very
papers that dey safter day denounce trusts ani
meonopolies o this eity and olher cities have
comblped with olher parties Lo form a more
Than day of thass traste and shonopolias vo

ste and monopolies n
which they animadverted. The question f-."“i-

in all thsore la to It
S B
I 2 T

po—
o T 1

Mr. Tockham—

o
e defined It, was
ppose that in trading, whore

. Bartl —gh L whe & vo
t i1 . od{tor who want,
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themsolves n
nterfering with
do not mean to imply it i trading for

an associnlion an mon
@ it and exchangs thelr

Tuck*hnd Torth

to have the sery
nn of the Ansocia
salid that thesa associations cover
#0 they oame within the proh
the biy-law, and the by law was roasons.
question was whether it was & reasonable re<
ot, aud he refers Lo canss
ateh Company va. Itosbor

rillard —
Cou Ho dissented in the Roeber case,
Mr, Harilott—Yas—in which the strictnoess of

& rale necinod Lo have
ho riawn -nnaunmdh:n thin Matthaws onse

h{hlhu loarnesd
e Hupreme

1,
Frdividuate vo 't
Lo gather naws an
own newn, Althong
stem of charming It
ining, Of course, the guestion s not
re trading or not, but whothop
with !nurmdlnl‘

siraint of trade or
like the Diamo

A now very stroagl o v Lo

gather news and offer 1 to some

person agrees to buy It an

Jilresh wite of Whhet 796 DAL It

wire or whether you prin

a book or nawspaper and send it. It b

tnlllnﬁ‘

Mr. Bartiott—The only point to which I was
L was that if eollecting and

Ing vewn be trado, then thisis & qu
do and commerce,
pontentlon of Gen, Swayne that
IMeronce whether this Is a mutual
ation or not; I elaim that thelr acts are
legal and |10;.°ld.l WIrong. he old

r &
e fourth of Danlo, where the propr
combined to.ether
organization to divide the

n

“The vroprietorsof fve several lines of bonts

In tho buslnoss of transporting persons
wo

tored Inlo an agreement among themselvos to
run for the remainder of the season of naviga-
tion at certaln rates for frelght and
but which were to be chinged
{ea shonld deem It expedient,

i

naomewhat relaxed,

e

U:ntluflﬁ'hll- 11131;4 td-nlu:ion in
urt of the Unite alen,
The Court—That was construlng that Fedaral

UNLAWFUL BESTRAINT OF TRADE.

Mr. Bartlott—Weo say that this Matthews
cans has no application. The by-lnwa diffe
other by-law was loas and
Dot necessary to
would ba proper or not.

"
decide whether such a by-law
We are conalde
by-law. And I say further thai
the Court of Appealain the Matthows
oane, 190 New York, cannot be recontiled with
the decision of the same court in 198 Now York,

e0 and with the
re In the onns of the
in 145 Naw York,

o & sort of mutu

lon of the wanme con
le va. the Milk Exchange,

Judge Halght rendered the ovinion,
r. Stickney's book
noo that he expreases hin admiration of this do-
unable to approve the viewas of
the same court In the two other casca to which I

our Honor ploase, Take
opinlon in the United States va,

you will examine
whetever the part
and to divide the net ssxrnings amon
nsalves according to certaln proportions tixed in

nn on the agreomont
agalnsl a party wha had falled to make payment
o contract, held, that the n
ment was & conapiracy to commit an act injurl
o 2 It 8., 601, section 8,
and was Hlegal and vold."

THE ATTEMPT TO CRUBH TIIE BUN.

Itake it that s corporation claiming protec
tion by reason of the theory of mutual organizas
tion cann.t avold labilit;
of {ta directors and tha

1 though it bad no mutual reln-

eged mutoal relationns,
this nred any argu T W 11 ¥ ¥
1800, such was Lhe lnw of the United States;
t i, the old Inw had been changed that an
unreasonable restraint of
um:ubln rultlerglnt

Inw, aa far ma it affocts Federal courta and
Interntate trade wand cdmmerve, | bee

anow rule was eatablinh
of thia bill of complaint or

the by-laws 1o
aro in restraint of trade )

restraint of trade
whether that efect
. The t11;:0:“4
does  not t
probibition of the statut
of the Bupreme Court of the United Staies)
Doea not the by-law which gives a velo power
toe uny newspaper enjoying thes rights under
contract soriea A
St. Louls, or New
paver, is not that in reatral
those two hy-laws tend to show & combination,
s deslre to create monopoly, an

itipn Ia diferent, A paper
ys_and collects {is awn ne

ireds of thousands of
s in o commercial er mercantile
when compared with an association embraciog
all the groat newspapors throughout the coun-
try. It seema to mpe that the commercial spirit,
the mercantile splrit—not wsinig thoss words in
better sense, In thelr truer gense, but
In the senne of that spirit which
ity or avariclonsness, the desiro to
gain—inshown rather by this great corporation
which takea us by the throat and throtties us
and says: “Youshall not exist; we will crush vou
out of existence; we will nol allow you (o re-
at youexpend for the collectfon
your nows, because we do not 1l
that It diminishes the money wo take in, not
that [t lessens hy one penny the amount In our
tre but because we do nol like

have Just referrod,

declalon In the Matthaws e s ndmired,
clally by the dissenting Judges, Thnt s,
taks the sahie view which would seem to hoave
Peckham In the Matthows
case, They snld the guestion is not whether
it Is in reatraint of
it 18 an uniawiul restraint of trade—and
that restraint of trade roally meant only an un-
Inwful restralnt. That Ia the substance of the
declsion, aslde from holding the Bherman Antl-
ad no_spplication whatsoever to
Bo faraato this decinion of
udge Peckham In the Matthows case, let mo
t was & vary different case,
There whas a member of thoe Associated P
suing the wesocintion,
o

boon taken by Jud

for the wrongful ncta

OMIMOn CArtiers,
ndd one word,

We do not stand in
We are an oppreased
aide party and we hbave maide no cove
¢ agresmeont with the Associntod Press,
might npply between
convensntor and convenantes do _not apply Lo
the case now befare your Honor,
theo Sheldon case and consider the Peanl Code,
ocunslder that code which declures anew i lnw
which han axisted In this Btate ever sinoe the
nke the early declslons of our
d theso two recont decision
seemi to me that your Honor will ses that any
corporation which ennets such by-Inws has com-
mitted, by the very ensctment of such by laws—
ecertainly by the embodiment of
fts contracts—an_ act
commerce. Take the
the combination

tho rules which

which I havo rletm'rbd

within the rule

In Minnenpolin,
eop out another

I

old that that was [llegn
stroyed freo competition; that was the reason,
Can your Honor read these by-laws and say that
they do not deatroy competition! Can your
Honor read the bill of complalnt herain and the
annwer and say that the conceded facta do not
estiblish the desire, the strenuous effort on the
part of tho defsndant, to crush out competition,
to destroy competition so far as we are con-
cerned—not only to Injure us, but to destroy us,
to exterminate us, to annlhilate us, as far as
our businoss interests are concerned

We huve not t consider the questlon as to
whether the business of buyin,
selling news, carricd on by the
wns buniness {mpressed with a publle duty like
that of & common carrier.
s@ that question, though I might say thut the
po test in such cuses {8 the articles of incor
fon, the charter. and that it might be ar
has been argued that where thone ar
lcles of invorporation give the right to ereot
and operate tolephione and
the corporntion comes under the same rule
raph and tol phons companie
assimilated to
to commoen carriers. Hot 1 do not thin
necessary to decide that point, k y
bosald that It s eloar that the nature of the
business, the tranmsmission of news by telegraph
aud telephone ail over the country Is a buainess
blic has an interest, and i

M NewWs at n cost
dollars is told that

1donot care to dis-

coup one dollar

nle
ago you were connected with telexruph lnse
another associntion, now crughed out of exist-
ence through our efforts,” for, as stated fo the
able argument of Gen. Swarne, of the four
pers who dared to realst three have come
to camp and have suecumbed Lo the efforts of
the Associaten Press,

Now our plea is only for existence. It Is a
to sell our special news to

CAURe FOME yOars

vernod Eyllﬁ ot mi"i'“ Toui
1] n, n B IAnWE Or any docisions,
o BoL Lhink & ca butld up

¥ whic!

nll competition in such an Industry. Judge
Andrews said in the Bheldon case, spenking of
the comblnntion:

*The organization was a carefully devised
scheme to prevent competition in the price of
coul among the rotall dealers, and the mora) and
materin] power of the combination afforded a
reasonable guarnates that others wounld not en-
Lockport except In con-

ho

o thing, with all respe
hat if this suitis
complainant, you might just as well never at-
restrain any mo' opoly or any
use I do not know of a
aw s drastic, as harsh, nn crnel as this
for conslderation bafore you,

assing beyond the connideration o
atatute and declsions, I shinll ende
our Houor that this sort of com
conspiracy Ia shown by the admi
“Inwawhich they attach to

o an
ot this State, that |
the old provisions of n:;

Re
and under the dedlsions of the
peals elicldating or consiruing those provikions
t does not make wuy
uention arises in a
ndictment, or In nn
ght for the forfelture of a charter,
The question 18, {8 thi- sort of combinntion sup-
rted by the law of this Statel Is It not un-
the eense of belng even Indlctable and
under the statutes and undar the de-
In reference to that ques-
tion I reler to Bection 188 of the Penal Code:

AN UNLAWFUL COMMINATION.

“If two or more persons oo
) to commit any act infu
bealth, to public morals, or o {rade or comm ree,
perverslon or obatruetion of justice, or
of the due administration of the
them Is gullty of a misdemeanaor,
And Ieny, taking the decisl nof The People
ainst Fisher lo the 14th Wendell, the case
of Hooker & Woodward ve. Vandowaler in the
dth Denlo, 849, the case of Stanton against Al
len in 5 Denlo, 434, and three cases in the Court
alp, that thore canpot remaln, after an
nation of those onmes, any doubt in the
Court as to the unlawlulness of Lhls
combination shown by the papers.
e firat casein the Court of Appeals {s Arnot
Elmirs Coal Compnny, re-
B68. The question wne as to
nl'ca contract dmt.?;“d l}ot\;oen the
ry Company and the defendant.
The Court—They would not sell thelr conl to

1.

And the opinion cites all
f the earller cases to which I
t holds “tbata combination to efMect suchn
Imimical to the lutorests of the p
all contracts designod Lo effoct
are contrary to publie pelier, and
. I8 1oo weli settled b
queationed at this doy.
ow weé come to the case of the
But lot mo first rofer to the case of
Matithews ngalnst Lho Awsociate! Press.
will be refarred to by the distinguished counse!
for the defendani.

dectded ngninst the

which comoa now

facts, by thelr b

Hepedbisgdanfly agoe in the business in

rinlty with tho rules of the exchange,

AN ORGANIZATION TO FREVENT COMPETITION,
hat isthe Associated Presal It s well
~known that It s an enormous concern, and prac-
Lieally it has crushed out other organizntions,
1 is practically no competition {o the

under the Inwa

difference whether the s

] {t.ﬂw the Sheldon ease on nnother
Weclaim that & conspirney or combination {n
the eye of the iaw has beon estnblished
mdmitted foot that the directors tnnde t
law or continued it up to the present time and
the foct Lhat it waw Insertod through the ne
n of tho directors In the various contracts
made, and further that the overt acts admitied
The tirst head note in the Shel.
don cone says that if the agrecment be illegal
one overt mct Is shown, that | []

cislons of our courta !

pire (subdivislon
ripwse to the publie

#ome act Iis proved showing that the par
ties bave proceoded co act upon the agreement,
the offence is established."
devoled some time Lo explainin
of the direciors, &n

Jlaws, each of
Now, Gen, Swayne

all Lhat wort of thing, That
ia not the issue, We nroconsldering tho ques-
tion of combination and conspirac
wrorglul and maliclous act from s

That is, we are not

ing into th
f the motives whic Ly 4 dey

wonlmated or In-
If a mon says to
desire 1o stop you from practicing
denire  to  deprive you
the means of su
It would not make very much difference to me
whal bls intent or motlve wus, If he
to act on that theary and to carry out
to crush me. That (s, the
tﬂ%ﬂ'ﬂ“ﬂ' s ol lity of legal mall
e otherbe was only gullty of le ik
malice in the oyes of ths Inw In{*aun‘ot hn.rif:t'
done sometbhing unlawful, or whether he wi
inapired by personal animosity.
be ome nol even an academle quostion for by
pothesis or conjecture,
uentlon bere,” sald Judee Andrews (o
on cane, “does not turn on the polnt
whether Lhe agreement betweon the rotull doal:
ers in coal did, ns matter of fact, result In inju
the community in Lockpo
tho agreoment, In view o
what might have been done under It, and the
facl Llat It was ap agrecinent the eect of which
wal to prevent com
denlers, one upon w
brand of condemnation 1"

He then goos on to conslder the articles and
the by-lnws, and continucs:

* If agreements nnd combinations to prevent
competition in prices iwre or waey Le
trade, the only sure romedy I8 to
agrocinonts of that charicter.
of sueh nn agrecment was mindoto d
actunl proof of public prejudice or Injur
would be very difMoult In an
tho invalidsty, wlibou
wight ve very convinci

I your Houor's attentlon to Judge
inion in the case of the People va,
xchange, where he wentions with
approval the People va. Bheldon,
vi, the Pitiston nnd Elmilen Coal
to the other casos Lo which T huve referred, tha
10 the cases in the 14 Wendell and in 4 an
Jonlo, and -nys:

“Applying the rule thus established to the
evidence under conslderation, It appears to us
ited o which the jury might

wva. The Pittston and
ted In B N, Y.

ractical result would
should not care very

'tﬁ tha publllc or to
hut was & case brought by A gucetion h WWas
Mntthowa to have a certain by-law of Lhe Asso-
clatyd Press of the Btate of New York declared
gal. That by-law restralned a membor from
uying news of auy association coverin
territory—a likke associntion coverin,
Pockham declde
by-law, nnd, of course
that time the newspapers connected w
Press bave alwayns snid, * Oh, wno are
wll rlght; we hove this decision of Matthews
ated Press, and so evorything

Now, tho by-law be
different in character.
forhidding the by
cintion covering
the Matthews caso s no authurlty, becsuse the
N that the use of the word
onjstic" Introduces the element of arbi-
iscretion or caprice.

The Court—It s ot * antagonis’le,"” bug " de-
clared by the directors Lo be antogonistic,”

EFFECT OF THE BY-LAW,

r. Bartlett—Yey, It leaves It open to blas, to
prejudice, Lo i1l will and Lo walice—not necessn-
wrsonal alice of the drama, but the
the malios in the eye of
of us lawyers cure far more than
for the mnlice of the drama,

Now this case in 130 New York was declled
in January, 1803, and tho by-law then couslid-

etitlon mmong the
ich the law aflixes the
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The Court—As I underatand this section, the
members of the ussociation cannot purchnse the
wewi thist they Lhemso' ves gather; Lthey tinnot
exchange the news that they themsclves gnther,

Mr, Frank HSwayne—They doexchange nows
b the common medhivg of the
Press, and there s o provislon that your
Honor spoke of by which they cannot sell spon-
taneous newa, that is, I suppose, news thist doss
nol transpire—breathe out 1o the publio geper

ly.
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uet of thelr deliberate and ladi-
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in thelr aMdavits “.:f gnne others the cnm.
Iainant han docla to be antagonistie,
hey include the warlous names under which
waetlst,. Woeare Tnr BUN Printing and Pyt
ishing Association or we n? tho Laffan Nows
urean, or we are TR NEw YORE BUN, and the
fact that we mnka up the three in varying an
te, and that we are denounced under thres
ETFu t names, s urged toshow that they bave
pot diseriminated agninst the complainant,
Now, it azr Hm:;ﬂ:u'a:.. !I!hu. mn:-én ll:.!;'l-
" B PA ou
linola agalnat the Assotiated m

THE BY-LAW DEULARKD ILLEGAT.
The Court—As & member of the Amsociatsd

]
Pﬁr. ‘hﬂ.lolb—-T-.u A momber, And Ju¢
Waterman made s declslon which Is right in
mt and wrong in part. In the mamn [t hel
AllSe wa ATO Nok & mem of the Assoviat
S‘ren sulng the Amsocinted 1 80 wa do noy
epend upon the decision of Judge Waterma
A consjdarable partof the opinlon of the learne
Judge s devoted to the gquestion whether the
Associnted Press wan o corporation the business
of which was im with a publie duty liks
the business of A common oarrier. He decldes
that such Is not the case, use there in no
statute declaring it to be so. doubt whollisy
thnt fn the test. Ho goeao osay, nubsiantially,
that the mnon-user of Lhe right of eminent do-
main, or the right to operats a_telephone m:i
telegraph lino, makes it n tost, That may be.
belleve, howevar, that the articles of Incorporas
tion are the true test. But, as I sald, we (o
not depend upon that point an to the
dutles preased upon the Associated Prows,
Pamln from that quea . Lthere were
two other points decided Judgn Wne
anrmnn-] One was the polut as to the
Ivisibility of the contract, In which he proveoiis
to overrule all the lish decislons and the Su-
preme Court of the United Biates and the lnw
writers and to declde thata contract cannot he
divided—na now rule In reféorence to contracts al-
be in restraint of trade—and Ishall re
far to that matter lnt.nr. I do not remember
that the lro;‘ll * divisibl llt{ of the ocantract”
nppoar or thatan averment that the contrach
{a divigible appears anywhere In my bill of comn-
rln!nt. But we will argrue that as o sort of side
mwue, very hriefly, because I donot nroposs to
detain your Honor with collateral irsucs,
Tho Court—If it Is n side lasue, what ls the use
of arguivg It atally
Mr. Bartlstt—1 will show your Honor in three
or four minutes that such a contract is diviaible,
It might ba arguod by Lhe other alde: “If you
say that this by-law is wrong and you expurgate
thi objectionable by-law from our contract our
contracta will not remain.'” Merely that
view I nhall allude to the question,
The Court—\Wait untll you have heard thoir
argument before you refer to the divielblllty -
uuu;m. 1f they say nothing about it you can
pAVE
Mr. %llrt]ll.l—!‘uw. Judge Whaterman was
rlth on one polnt,
th t: Court—Thast is consoling. What was
[
Mr. Frank Bwayne—Ho dismissed thelr bill,
Mr. Bartlett—That was his d lon, that the
by-law, the objectionable by-law, is in resiraiod
o 'lgmdu. and bis decision was flatfooted,
be Court—That {s subdivision 8.

Mr. Bartlett—Yes; he dismissed the bll
by 1 Hocauwre ho said that the illegality an
unlawfulness of that one provislon In the cone
tract affected the whole contract and mnde ib
vold, 8o that nelther party would have rellef ns
against the other, f course he was mistaken
on that point,  But the main importance of the
declaion, a8 nffecting the ciwe on argument. is
that It {5 & decislon of the Supreme Court of the
Htate which Incorporaiad this defendant, that
the by-law in question s unlawful. The Judgo

Bays:
zﬂr the rule of the common law, 1:1 lfreo-
ment in general restraint of trade is Hllegal and
void, but an agreomont which operates in pare
tinl restraint of trade only, s good, provided is
I8 not unrensonable and there be a conalderation
to support it; the ressonahleness or unreasorn-
nbleness of the cantract is not & malter to belett
to thle"]u.ry. but Is & question of law for the
urt,

o
THE INTER OUEAN DECISION.

Of course, the 1uutlun an to general restralnt
of trade, or partisl restraint of trade, hardl
arises on this argument, except it may be sal
that the character of this monopoly Is shown by
the unlimited time—that is, unlimited in so for
as wo are all concerned—of ninety-one snd nines
ty-two years, durlng which these contracts wi
the warlous papers throughout the Uni
Btates are togo on. Isay that the facta thad
the business em o whole the
country, that it is unlimited (n ita opera-
tlon wus to space, and uanlimited, from ﬁl::
practical standpoint, as to time, show L
the manlfest intent of the combination is to
create an allembracing monopoly. Judge
Waterman refers to the statute of Illinols
passed June 20, 1803, " An act o define trusts
and consplracies against trade,” decla oon-
tracts in violation of the provislons of this act
vold and making cortain acts in violation there-
of misdemennors and prescribing the punish-
ment thorefor nnd matiers connected therewlth
lll'idl containing among others the followlng pro-
vislans:

**Be [t onncted, &c., that a trust {s o combine-
tlon of eapital, skill, or acts, by two or more
persons, firms, corporations, or associations of
porsony, or of two or more of them, for elther,
any, or all of the following pu : L Tocre-
ate or carry out restrictions trade. 2. To
limit or rediice the production or {nerease or re-
duco the price of merchandise or commoditios,

. To prevent competition in the manufacture
mnaking, transportation, sale or purchuse of
merchandise, produce or eommoditios.

"3Eo. 8, Any contract or agreement in vlola-
tion of the provinions of this aoct shall be ntwo-
=::n-ly i\;alt_’l_. and not enforceable either in law or

aquity.

Then {:n cltes the act of July 2, 1860, the
Bherman Anti-Trust act of Con, and guotes
from the oplnlon of tha Su o urt of th
United States in the casoe of the -Missour!
Frelght Associntion. After discussing the wen-
eral rule that competition is the life of trade. o
which be gives his approval, the learned Judge

Bays!

" Whatover news may have been bofore the
Invention of printing, 1t Is to-day a commodity
bhaving o snlable value, in the lection, trans-
portation and sale of which many persons are
ensuzod depending thoreon for a livelibood,
an mn'luylnza large munt&r capital, ‘The
contraot entored into between the complalunns
and the defendant binds the complainant not to
furnish its l’poclnl or other news Lo and
not to recelve news from any reon or
corporation  which shall] ve en (e~
clared by the Hoard of tors of the
defendant antagonistie to the defendant,
Buch a contract 1s clearly in restraint of trade,
and as it by its terms contemplates the colleo
tion and transportation of newh within a radius
of sixty miles of Ohlcago (6 em interatate

Nor Is given for the existence
of such provision In restraint of trade, excopt
that thereby competition with the defendant 013
ﬂ!‘:nnhﬂ. and ¢ complainant {8 prevent

m buylng news by means and from sources
which it could otherwise lawtully avail Itself of,
1t Is urged th t the defendant {n ita collection
of news covering the entre country, and havin
the fleld exclusively to ftaelt, could and wou!
furnish news at & much iees rate than it woul
otherwine be enabled to do. Buch inslstence, If
sufficlent, would render inoperative all (he
statutes against trusts, combinations, and con-
tracts in restraint of trade, as well ne the rulce
of ths common law, The clause of the contravt
:c;’! rnLn'lnt t::g; ;:lins I‘I..Ionl. ';E“ remedy, If

s e com nant u I ecweub
S Te conalder that declsi mfl i

¢ conslder that declslon of lmportance us
lhl}\l’ll‘lll the view taken by ﬂ:o ﬁup?gm- Court
of linols af this l'lll‘ﬂl‘-llllr by-law, n declsion
that the by-law i in resteaint of trade, not only
under the Federal statute to which the Court
lﬂit::dol.;:: but under the laws the Biate of

MALICIOUS AOTS AGATNST THE OOMPLAINANT,
I haveconsidored thus far the unlnwtulness of
thoe by-law, of the contract, and of the acts of
hadtundlnubnnﬁtr the laws of the United
tates, under the lawa of the State of New York.

and under the laws of the State of Illinols. 1t re
malne now Lo id the q ti aof the
mnlicious and wrongful scte againat this com:
l:llrn'u:l‘;rth]iairrumll.ho t;ntlou uf mtru‘m of
s, hoir_unlawfuln [ 0 oree
strafut of trade. It miay be .:15 o b;.’m:mrl of
Lthe smme genernl " subjecr  of I‘tml.,l'ulﬁ!

“3

of trade, but Ib is that subdivision

Lthe rostraint  of (rade which s
nocted with instances of oppresalon, aud oy
slon In the evo of the law, or the intent ta (n) e
o iwuou eather than Lo protect your own luter-
eatn. That Is our contention, o have a cuse
where the temporal harm of the complainant 8
the controlling prineiplo, and not the protection
of wiva ontof the busl of thedefendont,
Now, ysur Honor has Intimated that 1 shoulid
wot tonch the question of divisibility.

The Court—=No; the argument has Laken protty
long now, nnd It may be posslble w gyald 1,
because when your adversarions argue they niny
not sny anything upon that braneh which fl Witk

ue # unrr for {nu 1O AnSWor,

Mr. Bartleti—Possibly your Honor will 1l

AL ons of the declsions which recoives 1o
boarty wpproval of Mr, Stlekney s Lo o 1u 1
of the Kagllsh Court of Appeal in tho caso o
it’w Muiu Hloamship Company ve, MoGrow!

T, Htlcknoy says that Is very sound law. 1 will
alludo to that briefy, use there wry citationy
from the oplnjons there which show thit whii
ever the lntent into lnjure snaother, whenss:

L olemant co 0, by tho eommon {aw
an actlon lles, our l-lm.wr will recallink
that the question there wus whether 10 s
nmg.or“n:r J‘hnal d:hnd;.nu to mllow & 1ohe

< « on shipmenis of tea 101

ankow (o Shanghal, l!puuu decislon be il
Sgainst mo, 1 way (L has no beasing; thut |
wos merely the bolding out of a rebate @+

L bu Iness, snd It might be sald to he e
[ de
@ wom:;lwnhln thf“nrdlmrr riles of trad
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