
€onstitution.nl ggllng. 
DEMOCRACY, THE CONSTITUTION, AND STATE RIGHTS. 

By PLEASANTS & BUTLEli.] RICHMOND, VIRGINIA, FRIDAY, MARCH 12, 1824. LVol. I. No. 14. 
ILT IUC l>o\stitution\l Whig is published' twice a week, (Tuesdays' and Fridays',) at Jirr dol- 

lars per annum, payable within six months, by all 
tvlio are original subscribers, or become so in ninety 
days from the dute. of the \sl JYo., and in advance 

I for all who subscribe thereafter. 
!Lr* For advertising—fifty cents a square (or less) 

for the first insertion, and XI 1-2 cents for each con- 
tinuance.—The. number of insertions must be noted 
on the .Yf. it., otherwise they will be continued and 
charged accordingly. 

O* Advertisemcnls from the country to be paid for in advance, or assumed by so hie responsible indi- 
k vidual in this place or Manchester. 

O' All letters to the Editors must be post-paid, 
or they will receive no attention. 

IMPOltTANT OPINION 
Of the Supreme Court of the United, States 

ON TILK STEAM BOAT CAUSE, 
Delivered by Chief Justice Marshall, March 2, 

1824. 
Gibbon vs. Ogden. 

This is a writ of error to a decree of (he high- 
est court of law or equity in the State of New 
York, affirming- a decree pronounce df by the 
Chancellor of that Slate. 

The Legislature of New York has enacted se- 
veral laws for the purpose of securing to Robert 
It. Livingston' and Robert Fulton the exclusive 
navigation of all the waters within the jurisdic- 
tion of that State, with boats moved by fire or 

steam, for a term of years, which has not yet ex- 

pired ; and has authorized the Chancellor to n- 

ward an injunction, restrainingany person what- 
ever from navigating those waters with boats of 
that description. 

1 ins Lull was ulea ny Aaron Ugden, claiming 
as assignee of Livingston and Fulton, suggesting 
that Thomas Gibbon, the plaintiff in error, was 
in possession of two steam boats, the Stoudinger 
and Bcllona, which were actually employed in 
running between New York and Elizabethtown 
in New Jersey, in violation of the exclusive pri- 
vilege conferred on the plaintiff, anil praying an 

injunction to restrain the said Gibbon from using 
the said boats, or any others propelled by fire or 

steam, in navigating the waters within the terri- 
tory of New York. 

The injunction having been awarded, the an- 
swer of Gibbon was filed, in which he stated that 
the boats employed by him were duly enrolled 
and licensed, according to the act of Congress, 
tocarryonthecoasting trade of the United states, 
and insisted on his right, in virtue of that license, 
to navigate the waters between Elizabethtown 
and New York, the acts of the Legislature of 
New York notwithstanding. 

The Chancellor perpetuated the injunction, 
being of opinion that the acts conferring the pri- 
vilege were not repugnant to the Constitution 
and laws of the United States, and were valid. 
This decree was affirmed, in the Court for the 
trial of impeachments and correction of errors, 
which is the highest tribunal before which the 
cause could be carried in tbe State. 

The plaintiff in error conteuds that this decree 
is erroneous, because the laws which purport to 
give the exclusive privilege it sustains, are re- 

pugnant to the Constitution aud laws of the U- 
nited Slates. 

They are said to be repugnant— 
1st. To that clause in the Constitution which 

authorizes Congress to regulate commerce. 
2d. To that which authorizes Congress to pro- 

mote the progress of science and useful arts. 
The State of N. York maintains the constituti- 

onality of these laws; and their Legislatu res their 
Council of Revision, and their Judges, have re- 

peatedly cone lined inthisopinion. It is supported 
by great names—by names which have alL the titles 
to consideration that virtue, intelligence, Ai: office, 
can bestow. No tribunal can approach tbe de- 
cision of this question without feeling a just and 
real respect fur that opinion which is sustained 
by such authority ; but it is the province of this 
Court, while it respects, not to bow to it impli- 
citly ; and the Judges must exercise, in the ex- 
amination of the subject, that understanding 
which Providence has bestowed upon them, with 
t*;at independence which the people of the Uni- 
ted States expect from this department of the 
government. 

As preliminary to the very able discussions of 
the Constitution, which we have heard from the 
bar, and as having some influence on its con- 
struction, reference has been made to the poli- 
tical situation of these States anterior to its for- 
mation. It has been said, that, thd^were sove- 

reign ; were completely independent, and were 
connected with each other only by aleague. This 
is true. But, when these allied sovereigns con- 
verted their league into a government—when 
they converted their Congress of Ambassadors, 
deputed to deliberate on tiicir common concerns, 
and to recommend measures of general utility, 
into a Legislature empowered to enact laws on 
the most interesting subjects, the whole charac- 
ter, in which the States appear, underwent a 

change, the extent of which must bo determin- 
ed by a fair consideration of the instrument by 
which that change was effected. 

This instrument contains an enumeration of 

powers expressly granted by the people to their 

government. H has been said that these pow- 
ers ought to be construed strictly. But why 
ought they to be so construed ? Is there on« 

sentence in the Constitution which gives coun- 
tenance to this rule ? In the last of the enume- 
rated powers, that which grants, expressly, the 
means for carrying all others into execution, 
Congress is authorized to make all laws which 
shall be necessary and proper” for the purpose. 
But this limitation on the means which may be 
used, is not extended to the powers which are 

conferred: nor is there one sentence in the Con- 
stitution which has been pointed out by the gen- 
llcmcn of the bar, or which we have been able 
to discern, that prescribes this rule. VVcdonot, 
therefore, think ourselves justified in adopting it. 
What do gentlemen mean by a strict construc- 
tion ? If they contend only against that enlarg- 
ed construction which would extend words be- 

yond their natural and obvions import, we might 
question the application of the term, but should 
not controvert the principle. If Jiey contend 
for that narrow construction which, in support 
ofsome theory not to he found in the Constitu- 
tion, would deny to the government those pow- 
ers which the words of the grant, as usually un- 

derstood, import, and which are consistent with 
tlH» general views and objects of the instrument, 
bo that narrow construction which would cripple 
the government, and render it unequal to the 
objects For which it is declared lobe instituted, 
and to which, the powers given, as fairly under- 
stood, render it competent, then wc cannot per- 
ceive the proprictyof this strict construction, nor 

adopt it as the rule by which the Constitution is 
to be expounded. As rnen, whose intentions re- 

quire no concealment, generally employed the 
words which most directly and aptly express the 
ideas they intend to convey, the enlightened pa- 
triots who framed our Constitution, and the peo- 
ple who adopted it, must be understood to have 
employed words in their natural sense, and to 
have intended what they have said. If, from the 

imperfection of humap language, there should be 

serious doubt* respecting’ the extent of any gi- 
ven power, it is a well settled rule, that the ob- 
jects for which it was given, especially when 
those objects are expressed in the instrument it- 
self, should have great influence iu the construc- 
tion. We know of no reason for excluding this 
rule from the present case. The grant does not 
convey power which might be beneficial to the 
granter if retained by himself, or, whicn can en- 
sure solely to the benefit of the grantee; but is 
an inyestment'of power for the general -advan- 
tage, in the hands of agents selected for that pur- 
pose, which power can never be exercised by the 
people themselves, but must be placed iu the 
hands of agents or lie dormant. We know of 
no rule for construing the extent of such pow- 
ers, other than is giveu by the language of the 
instrument which confers them, taken iu connex- 
ion with the purposes lor which they were con- 
ferred. 

The words are—“ Congress shall have pow- 
er to regulate commerce with foreign nations, 
and atnoug the several states, and with Indian 
tribes.” 

Tlie subject to be regulated is commerce; and 
our coristitStion 'being, as was aptly said at the 
bar, one of enumeration, and not of definition, to 
ascertain the exteut of the power, it becomes 
necessary to settle the meaning of the word. The 
councel for the appellee would limit it to traffic, 
to buying and selling, or the interchange of com- 
modities, and do nut admit that it comprehends 
navigation. Tins would restrict a general term, 
applicable to many objects, to one of its signifi- 
cations. Commerce undoubtedly is traffic, but 
it is something more: It is intercourse. It des- 
cribes the commercial intercourse between na- 

tions, *nd parts of nations, in all its branches, 
and is regulated by prescribing rules for carry- 
ing on that intercourse. The mind can scarce- 
ly conceive a system for regulating commerce 
between nations which shall exclude ail laws 
concerning navigation, which shall be silent on 
tlie admission of the \ ^ssels of the one nation in- 
to tfje ports of the otlier, and be confined to pre- 
scribing rules for the conduct of individuals in 
the actual employment of buyiugaud selling, or 
of barter. 

If commerce does not include navigation, the 
government of the Union has no direct power 
over that subject, and can make no law prescrib- 
ing what shall constitute American vessels, or 

requiring that they shall be navigated by Ame- 
I rican seamen. Yet this power has been exer- 
cised fro in the com me cernentofthe government, 
has been exercised with the consent of all, and 
has been understood by all to he a commercial 
regulation. AH America understands, and has 

| uniformly understood, the word commerce” to 

comprehend navigation. It was so understood, 
and must have been so understood, when Ithe 
Constitution was framed. The power over 

;comiuerGe, including navigation, was one of the 
primary objects for which the people of America 
adopted their government, and must have been 
contemplated in forming it. The convention 
must have used the word in that sense, because 
all have understood it in that sense ; and the at- 

tpmpt to restrict it comes too late. 
If tlie opinion that “ commerce,” as the word 

is used in the Constitution, comprehends naviga- 
j tion also, requires any additional confirmation, 
that additional confirmation is, we think, fur- 
nished by the words of the instrument itself. 

it is a rule of construction acknowledged by 
all, that the exceptions from a power mark its 
extent; for it would be absurd, as well as use- 
less, to except from a granted power that which 
was not granted—that which the words of the 
grant could not comprehend. If, then, there are, 
in thecoustitution, plain exceptions from the pow- 
erover navigation, plain inhibitions to the exer- 
cise of that power in a particular way, it is proof 
that those who made these exceptions, and pre- 
scribed these inhibitions, understood the power 
to which they applied as being granted. 

Tlie 9th section of the 1st article declares, 
that no preference shall be given by any re- 
gulation of commerce or revenue, to the ports 
of one state over those of another.” The clause 
cannot be understood as applicable to those 
laws only which are passed for purposes of re- 
venue, because it is expressly applied to com- 
mercial regulations; and the most obvious pre- 
ference which can be given to one port over an- 

other in regulating commerce, relates to navi- 
gation. But the subsequent part of the sen- 
tence is still more explicit. It is, “ nor shall 
vessels bound to or from one state, be obliged 
to enter, clear,or pay duties, in another.” These 
words have a direct reference to navigation. 

The universally acknowledged power of tlie 
government to impose embargoes, must be also 
considered as showing that all America is uni- 
ted in that construction which comprehends 
navigation in the word commerce. Gentlemen 
have said, in argument, that this is a branch of 
the war-making power, and that an embargo is 
an instument of war, not a regulation of trade. 

That it may be, and often is used as an instru- 
ment of war, cannot be denied. An embargo 
may be imposed for the purpose of facilitating 
the equipment or manning of a fleet, or for the 
purpose of concealing the progress of an expedi- 
tion preparing to sail from a particular port. 
In these,and in similar cases, it is a military in- 
strument, and partakes of the nature of war. 
But all embargoes are not of this description. 
They are, sometimes, resorted to without a view 
to war, and with a single view to commerce. 
In such case an embargo is no more a war-mea- 
sure than a merchantman is a ship of war, be- 
cause both are vessels which navigate the ocean 
with saiU and seatnen. 

When Congress imposed that embargo, which 
for a time, engaged the attention of every man 
in the United States, the avowed object of (he 
law was the protection of commerce and the 
avoiding of war, Ity its friends and its enemies 
it was treated as a commercial, not as a war 

measure. The persevering earnestness and 
zeal with which it was opposed, in apart of out- 

country which supposed its interests to be vital- 
ly affected by the act, cannot be forgotten. A 
want of astuteness in discovering objections to a 

measure to which they felt the most deep rooted 
hostility, will not be imputed to those who were 

arrayed in opposition to this. Yet they never 

suspected that navigation was no branch of 
trade, and was, therefore, not comprehended in 
the power to regulate commerce. They did, 
indeed, contest the constitutionality of the act, 
on a principle which admits the construction for 
which the appellant contends. They denied that 
the particular law in question was made in pur- 
suance of the constitution, not because the pow- 
er could notact directly on vessels, hut because 
a perpetual embargo was the annihilation, and 
not the regulation of commeice. In terms, 
they admitted the applicability of the words 
used in the Constitution to vessels: and that, in 
a case which produced a degree and an extent 
of excitement calculated to draw forth every 
principle on which legitimate resistance could 
be sustained. No example could more strong- 
ly illustrate the universal understanding of the 
American people on this subject. 

The word used in the Constitution, theft, com- 

prebends, ami has been always understood to 
comprehend, navigation within its meaning; and 
a power to regulate navigation is as expressly 
granted, as it that term had been added to the 
word commerce.” 

To what commerce does this power extend? 
The Constitution informs us tocotnmercc “with 
foreign nations, aud among the several states, 
and with tho Indian tribes.” 

It has, wc believe, been universally admitted, 
that these words comprehend every species of 
commercial intercourse between the United 
States and foreign nations. No sort of trade 
can be carried on between this country and any other, to which this power does not extend. It 
has been truly said, that commerce, as the 
word is used in the constitution, is a imit, every 
part of which is indicated by this term. 

If this 0 be admitted meaning of the word, in its application t.. foreign nations, it must car- 
ry die same meaning throughout the sentence, and remain a unit, unless there be some plain intelligible cause which alters it. 

The subject to which the power is next ap- plied, is to commerce “Among the several states.*1 
Tlie word among” means intermingled with. 
A thing which is among others, is iutenningled with them. Commerce among the states can- 
not stop at the external boundary line of each 
&uue, liui may oo introduced into the interior. 

It is not int-'iidcd to sav that those words 
comprehend that commerce, which is complete- ly internal, whiHi is carried on between tnan 
and man in a state, or between different parts of 
the same state, and which does not extend to, 
or atrcct other stales. .Such a power would be 
inconvenie it, and is certainly unnecessary. 

Comprehensive as the “among” is, it may ve- 
ry properly ha restricted to that, commerce 
which concerns more stales than one. The 
phrase is «ot one which would probably have 
been seine.c.i to indicate the completely inte- 
rior tra lie ot a state, because it is not an apt phrase for Unit purpose; ami the enumeration 
ol the particular classes of commerce to which 
the power was to be eaten le i, would not have 
been made, had the intcution been to extend 
the power to every description. The enumera- 
tion presupposes something not enumerated; and 
that someth! ig. if we reg.-j^d the language or 
the subject or' the sentence, must be the exclu- 
sively internal commerce of a state. The ge- nius and character ol I lie whole government 
seem to be, that its action is to he applied to all 
the external concerns of the nation, and to those 
internal concerns which aiiect the states gene- 
rally, but not io those which are completely within a particular state, which do not effect o- 
thcr states, a.id with which it is not ncoessaiy to interfere fortlie purpose of executing some of 
tin: general powers of the government. The 
completely internal commerce of a state, then, 
may be considered as reserved for the state it- 
self. 

lint, in regulating commerce with foreign na- 
tions, the power of Congress does not stop at the 
jurisdictional hues ot the several states. It 
would be a very useless power if it could not 
pass those lines. The commerce of the United 
States with foreign nations is that of the whole 
United States. K.vory district has a right to 
participate in it. The deep streams which pen- 

it a ourcountry jn every direction, pass thin’ 
the interior ot almost every state in the Union, 
and t ir.iish ihe means of exercising this right. If Congress has the jwwcr to regulate it, That 
power must ho exercised wherever the subject exists. If it exists within the states, if a foreign 
voyage may commence or terminate at a port within a stale, then the power of Congress may be exercised within a slate. 

This principle is, if possible, still more clear 
when applied to commerce “among the several 
states.'’ iicy either joiu each other, in which 
case they are seperated by a mathematical line; 
or they are remote from each other, in which 
case other states lie between thorn.—What is 

; commerce “among” them, and how >3 it to be 
conducted? Can a trading expedition between 
two adjoining states commence and terminate 
outside ot each? And it the trading intercourse 
he between two states remote from each other, 
must it not commence in one, terminate in the 
other, and probably pass through athird? Com- 
merce among the states must, of necessity, be 
commerce w ithin the states. In the regulation 
of trade with the 1 ndian tribes, the action of t he 
law, especially when the constitution was made, i 
was chiefly within a state. The power of Con 
gross, then, whatever it. may be, must be exer- 
cised within the territorial jurisdiction of the 
several states. The sense of the nation on this 
subject is unequivocally manifested by the pro- 
visions made in the laws for transporting goods, 
by land, between Baltimore and Providence, 
between New York and Philadelphia, and be- 
tween Philadelphia and Baltimore. 

We arc now arrived at the enquiry—What is 
this power? 

It is the power to regulate, that is, to pre- 
scribe, the rule by which commerce is to be go- 
verned. This power, like all others vested in 
Congress, is complete in itself: may be exer- 
cised to its utmost extent; and,acknowledges 
no limitations, other than ;mp prescribed in the 
constitution. These are expressed in plain 
terms, and do not affect the questions which arise 
in this case, or which have been discussed at 
the'bar. If, as has always been understood, 
tlie sovereignty of Congress, though limited to 

specified objects, is plenary as to those objects, 
the power over commerce with foreign nations, 
and among the several states, is vested in Con- 
gress as absolutely as i' would be in a single go- 
vernment, having in its constitution the* same 
restrictions on the exercise of the power as are 
found in the constitution of the United States.— 
The wisdom am! the discretion of Congress, 
their identity with the people, and the influence 
which their constituents possess at elec lions, ere, 
in this, as in many other instances, as that, for 
example, of declaring war, the sole restraints 
on which they have, relied to secure them from 
it- abuse. They are the rcstraintson which the 
people must often rely solely in all representa- 
tive governments. 

The power of Congress, then, comprehends 
navigation within the limitsof every state in the 
Union, so far as that navigation maybe, in anv 
manner, connected with commerce with for- 
eign nations, or among the several states, or with 
the Indian tribes.” ft may, of consequence, 
pass the jurisdictional line of New York, and 
act upon the very waters to which the prohibiti- 
on now under cansidcration applies. 

lint it has been urged with graat earnestness 
that, although the power of Congress to regulate 
commerce with foreign nations and arming the 
several states he co-cxtcnsivc with the subject 
itself, and have no other limits than are prescrib- 
ed in the, constitution, yet the states may sever- 

ally exercise the same power within their res- 

pective jurisdictions. In support of this argu- 
ment, it is said, that they possessed it as an inse- 
parable attribute of sovereignly before the for- 
mation of the constitution, and still retain it, ex- 

cept so for as they, have surrendered it by that 
instrument; that this principle results from the 

nature of the government, and is secured by l he 
tenth amendment; that an ntiinnalivc grant of 
power is not exclusive, unless in its own nature 
it be such that the continued exercise of it by 
the former possesser is inconsistent with the 
grant, and that this is not of that description. 

The pluintilf, conceding these postulates, ex- 

cept the last, contends, that full power to regu- 
late a particular object, implies the whole pow- 
er, and leaves no residuum : that a grant of the 
whole is incompatible with the existence of a 

light iu another to any part of it. 
Doth parties have appealed to the constitution, 

to legislative acts, and Judicial decisions; and 
have drawn arguments from alt these sources to 
support and illustrate the propositions they res- 

pectively maintain. 
The grant of the power to lay and collect tax- 

es is like the power to regulate commerce, 
made in general terms, aud has never b sen un- 

derstood to interfere with the exercise of the 
same power by the states; and hence has been 
drawn an argument which has been applied to the 
question uuder consideration. Dut the two 
grants are not, it is conceived, similar in their 
terms or their nature.—Although many of the 
powers formerly exercised by ihe slates are 
transferred to the government of the Union, yet 
the stategeverumentis remain, ani constitute a 
mast important part of our system. The power 

uf taxation i; indispensable to there existence, 
and is a power which in its nature, is capable of 
residing in and being exercised by, different au- 
thorities at the same time. We arc accustomed 
to see it placed,for different purposes, indiffer- 
ent hands. Taxation is the simple operation of 
taking small portions from a perpetually accu- 

mulating; ina- susccptibleofalmost infinitedivi 
sion, and a power in one to take what is nccessa- 

sary for certain purposes is not, in its nature, 
incompatible with a power in another to take 
what is necessary for other purposes. Congress 
is authorized to lay andcollcct taxes, <5cc. to pay 
the debts and provid ■ for the common defence & 
general welfar of the United States. This does 
not ;uterfere with the power of the slates to lax 
for the support of their own governments ; nor is 
the exercise of that power by the states an ex- 

ercise of any portion of the power that is granted 
to the United States. In imposing tuxes for 
state purposes, they are not doing what Con- 
gress is empowered to do. Congress is not ein- 
o uvored to tax forthose purposes which are with- 
in the exclusive province of the state. When, 
then, each government exercises the power of 
taxation, neither is exercising the power of the 
other. But, when a state proceeds to regulate 
commerce with foreign nations, or among the 
several states, it is exercising the very power 
that is granted to Congress, and is doing the ve- 
ry thing which Congress is authorised to do. 
There is no analogy, then, between the power of 
taxation and the power of regulating commerce. 

In discussing tlie question whether this power 
is still in the states, in the case under considera- 
i<»n, we may dismiss from it the inquiry whe- 

ther it is surrendered hy the mere grant to 
Congress, oris retained until Congress shall ex- 

ercise the power. We may dismiss that inqui- 
ry, because it has been exercised, and the re- 

gulations which Congress deemed it proper to 
make arc now iu full operation. The sole ques- 
i ion is, can a state regulate commerce with for- 
eign nations and among the slates, while Con- 
gres, is regulating it? 

, The counsel for the appellee answer this ques- 
tion in the affirmative, and rely very much on 
the restrictions in the 10th section as supporting 
their opinion. They say, very truly, that limi- 
tations of a power furnish a strong argument in 
av,>r of the existence of that power, and that 

the section which prohibits the states from lay- 
ing duties on imports or exports proves that this 
newer might have been exercised had it not 
been expressly forbidden; and, consequently, 
that any other commercial regulation, not ex- 

orcssly forbidden, to which the original power of 
the state was competent, ma} still be made. 

That this restriction shows tho opinion of the 
Convention, that a state might imjxjse duties on 

exports and imports, if not expressly forbidden, 
will he conceded ; hut that it follows as a con- 

sequence, from this concession, that a state may 
regulate commerce with foreign nations and a- 

inong the states,cannot he admitted. 
We must first determine, whether the act of 

laying “duties or imposts on imports or exports,” 
is considered in the constituon as a branch of the 
taxing power, or of the power to regulate com- 
merce. We think it very clear, that it is con- 

sidered as a branch of the taxing power. It is 
treated in the first clause of the 8th section: 

Congress shall hare power to lay and collect 
taxes, antics, imports, and excises ;7’ and before 
commerce is mentioned, the rule by which the 
exercise of this power must be governed, is do- 
clared. It is, that all duties, imports, and exci- 
ses, shall he uniform. In a separate clause of 
the enumeration, the power to regulate com- 
merce is given, as being entirely distinct from 
the right to levy taxes and imports, and as being 
a new power, not before conferred. The con- 

stitution, then, considers these powers as sub- 
stantive, and distinct from each other; and so 

places them in the enumeration it contains. 
The power of imposing duties on imports, is 
classed with the power to levy taxes, and that 
seems to he its natural place. Hut the power to 
levy taxes could never he considered as abridg- 
ing the right of the states on that subject : and 
they might, consequently, have exercised it by 
levying duties on imports or exports, had the 
Constitution contained no prohibition on this 
subject. Thi prohibition, then, is an excepti- 
on f. om the acknowledged power of the states to 
Iprv taxes, not from the questionable power to 
regulate commerce. 

A duty of tonnage,11 is as much a tax, as du- 
ty on imports or exports; mid the reason which 
induced the prohibition of those taxes, extends 
to this also. This tax may be imposed by a state, 
with the consent of Congress; and it may be ad- 
mitted, that Congress cannot give a right to a 

state, in virtue of its own powers. Bui a duty 
ofionnage being a part of the power of imposing 
taxes, its prohibition may certainly be made to 
depend on Congress, without a hording any im- 
plication respecting a power to regulate com- 
merce. It is true, that duties may often be. 
and in fact often are, imposed on tonnage, with I 
a view to the regulation of commerce; but they j 
maybe also imposed with a view to revenue; and 
if was, therefor;', •*. prudent precaution, to pro- { 
hibii the states f rom exercising this power. The 
idea that the same measure might, according 
to circumstance*, he arranged with different 
classes of power, was no novelty to the framers 1 

of our Constitution. Those illustrious states- 
men and pafriotc h;ui been, many of them, deep- 
ly engaged in the discussions which preceded 
the war of our Revolution, and all of the m w re 
well read in those discussions. The right to re- 

gulate commerre, even by the imposition of du- 
ties, was not controverted; but the right to im- 
pose a duty for the purpose of revenue, produ-1 
ced a war as important, perhaps, in its consc* 

qucnces to the human race, as any the world h?~ j 
ever witnessed. 

These restrictions, then, are op the taxing 
power, not on that to regulate commerce; and 
presupposes the existence of that which they restraiu, not of that w:»ich they «lo not purport to restrain. 

But, the inspection laws are said to be regula- tions of commerce, and are certainly recognized in the Constitution, as being passed in the ex- 
ercise of a power remaining with the states. 

1 hat inspection laws may have a remote and 
considerable iuilucnce on commerce, will not he 
denied; but that a power to regulate commerce 
is the source I rum which the right to pass them 
is derived cannot be admitted. The object of 
inspection laws is to improve the quality of ar- 
ticles produced by the labor of a country; to 
fit them for exportation, or, it may be, for do- 
mestic use. They act upon the subject before 
it becomes an article of foreign commerce a- 
nmng the states, and prepare it for that purpose. I hey form a portion ol that immense mass of 
legislation which embraces every thing within 
the territory ot a state, not surrendered to the 
general government: all which can lie most ad- 
vantageously exercised by the states themselves. 
Inspection laws, quarantine laws, health law's, ot ct erv description, as well us laws fur regu- lating the internal commerce of a state, and 
those which respect turnpike roads, ferries, £:e. 
are component parts of this mass. 

i\o direct general power over these objects is granted to Congress; and, consequently, they 
remain subject to state legislation. If the legis- lative power of the Union can reach them, it 
roust be for national purposes; it must be 
where the power is expressly given for a 

special purpose, or is clearly incidental to 
some power which is expressly given. It is 
obvious, that the government of the Union in 
the exorcise of its express powers—that, for 
example, ot regulating commerce with foreign nations ami among the states—may use means 
t.iat may aJso be employed by a state, in the ex- 
ercise ot its acknowledged powers—that, for ex- 
ample, of regulating commerce within the state. 
It Congress license vessels to sail from one port to another, in the same state, the act is supposes! to be necessarily incidental to the power ex- 
pressiy granted to Congress, and implies no 
claim ot a direct power to regulate the purely internal commerce of a slate, or to act directly on its system of police. So, if a a state, in pas:- sing laws on subjects acknowledged to be with- 
in its control, and, with a view to those subjects, shall adopt a measure of the same character 
with one which Congress may adopt, it docs 
not derive its authority from the particular pow 
or whivh has been granted, but from some other 
which remains with the state, and may be exe- 
cuted by the same means. All experience shows, that the same measure, or measure. 
scarcely distinguishable from each other, may llow from distinct powers; but this does not prove ihat the powers themselves are identical. Al- 
though the means used in their execution may sometimes approach each other so nearly as to 
he confounded, there are other situations in 
which they arc sufficiently distinct to establish 
their individuality. 

In our complex system, presenting the 
rare and difficult sccmc of one general govern- 
ment, whose action extends over the whole, but 
which possesses only certain enumerated pow- 
ers; and ot numerous state governments, which 
retain and exercise all powers not delegated to 
the Union, contests respecting power must aris<’. 
Were it even otherwise, the measures taken by 
the respective governments to execute their ac- 

knowledged powers, would often be of the same 
description, and might, sometimes, interfere. 
This, however, does not prove, that the one is 
exercising, or has a right to exercise, the pow- 
ers of the other. 

The acts of Congress, passed in 179(J & 1799,* 
empowering and directing the officers of the 
general government to conform to, and assist in 
the execution of the quarantine and health laws 
ot a state, proceed, it is said upon the idea that 
these laws are constitutional, it is undoubted- 
ly true, that they do proceed upon that idea; 
ami the constitutionality o! such laws has never, 
so far as we are informed, been denied. Uut 
they do not imply an acknowledgment that a. 
stale may rightfully regulate commerce with 
foreign nations, or among the states: for they do 
not imply that such laws are an exercise of that 
power, or enacted with a view to it. On the 
contrary, they arc treated as quarantine and 
health laws, are so denominated in the acts of 
Congress, and are considered as flowing from 
the acknowledged power of a state, to pro- 
vide for the health of its citizens. But, as it 
was apparent that some of the provisions made 
for this purpose, and in virtue of this power, 
might interfere with, and be affected by the laws 
of the United States, made for the regulation of 
commerce, Congress, in that spirit of harmony 
and conciliation which ought always to charac- 
terize the conduct of governments standing in 
the relation each oilier, has directed its officers 
to aid in the execution of these laws; and has, in 
some measure, adapted its own legislation to this 
object, by making provisions in aid of those of 
the states. But, in making provisions, the opin- 
ion is unequivocally manifested, that Congress 
may control the stale laws, so far as it may be 
necessary to control them for the regulation of 
commerce. 

The act passed in 180Sf prohibiting the im- 
portation of slaves into any state which shall it- 
self prohibit their importation, implies, it is said, 
an admission that the states possessed the power 
to exclude or admit them; from whieh it is infer-1 
red that they possess the same power with respect | 
to all other articles. 

If this inference were correct, if this power 
was exercised, not under any particular clause 
in the constitution, but in virtue of a general 
right over the subject of commerce, to exist as 
loner as the constitution itself, it might now be 
exercised. Any state might now import African 
slaves into its own territory. Hut, it is obvious, 
that the power of the states over this subject, 
previous to the year I HUH, constitutes an excep- tion to the power of Congress to regulate com- 
merce, and the exception is expressed in such 
words as to manifest clearly the intention to con- 
tinue the pre-existing right of the states to ad- 
mit or exclude for a limited period. The words 
are, the migration or importation of such per- 
sons as any ol the states now existing shall think 
proper to admit, shall not he prohibited by the 
Congress prior to the year 1808.w The whole 
object of the exception is to preserve the power 
to those states which might he disposed to exer- 
cise it, and its language seems to the court to con- 
vey this idea unequivocally. The possession of 
this particular power, then, during the time li- 
mited in the constitution, cannot be admitted to 
prove the pos ssiori of any other similar power. It has been said that'the act of August 7, 
I739,j acknowledges a concur-ent power in the 
states to regulate the conduct of pilots, and 
hence is inferred an aduussiun of their concur- 

* Vol. 2, p. 545, and vol. 3, p. J26 
t Vol. 3, p. 129. 
X Vol. 3. p. ?a. 

lent right with Congress to regulate conitnerco 
with foreign nations, anil among the states, but, 
this inference, is not. »ve think, jiistitieil by the 
fuct. 

Although Congress cannot enable a state to 
legislate, Congress'may adopt the provisions of 
a slate on any subject. \\ lien the government of the Union was brought into existence, it 
found a system for ..-the regulation of its pi- lots in full force in every state. The act which 
has been mentioned adopts this system, and gives it the same validity as if its provisions had'been 
specially made by Congress. But the act, it 
inny be said, is prospective also, and the adoption ol laws to bo made in lulure pre-supposes the 
right in the maker to legislate on the subject. The act unquestionably manifests an inten- tion to leave this subject’entirely to the states, until CongTSfsshould think proper to interpose but the y cry enactment of such a law indicates 
an opinion that it w :« necessary ; that the ex- 
isting system would not he applicable to tho 
new state of things unless expressly applied toit 
by Congress. But this section is couhued to 
pilots within the bays, inlets, rivers, harbors 
and ports of the United States,” which are, of 
course, in whole or in part, also within the’ li- 
mits of'some particular state. The acknow- 
ledged power of a state to regulate its police, its domestic trade, and to govern its own citizens 
may enable it to legislate oil this subject to a considerable extent; and the adoption of iis vs- 
tem by Congress, and the application of it to the whole subject of commerce, does not seem to the court to imply a right in the states so to ap- ply it ot their ow n authority. But, the adoption ot the stale system licing temporary, being only 

unt>iI further legislative provision shall be made 
by Congress,” shews conclusively an opinion that Congress could control the whole subject, and might adopt the system of the states, or pi .;’ vide one of its own. 

A state, it is said or even a private citizen, 
may construct light houses. But gentlemen must he aware, that, it this proves a power in a stale to regulate commerce, it nroves that the 
same power isin the citizen. St:,; s, or .ndividu als, who own lands, may if not forbidden by law 
eiect on those lands what buildings they please* but this power is entirely distinct from' that of 
regulating commerce and may, wc presume, be 
restrained, it exercised so as to produce a nublic mischief. 1 

These acts were cited at the bar for the pur- 
pose of snewingan opiuion in Congress that the slates possess, concurrently with the legislature ol the Lnion, the power to regulate commerce with foreign nations and among the stales. Up- on reviewing them, wc thin!; they do not estab- lish the proposition they were intended to prove. 1 -icy shew the opinion that the states retain pow- ers enabling them to pass the laws to u bich al- lusion has been made, not that those laws pro- 
ceed from the particular power which has beeu delegated to Congress. 

It has been contended by the counsel for the 
appellant that, as the word to regulate” implies m its nature full power over the thing to be reg- ulated, it excludes necessarily the action of all others that would perform the same opera! ion urf the same thing. That regulation is designed loi Jie entire result, apply mg to those parts w nicb 
remain as they were, as well as to those which 
are altered. It produces a uniform whole, which 
is as much disturbed and deranged by changing ivIku the regulating1 power dtMg’iw tn leave uu- touched, as that on wiiicli il lias operated. There is great force in this argument’and tho 
court is not satisfied tliat it lias been refuted. 

Since, however, in exercising the power of 
regulating their own purely internal a Hairs whether of trade or police, the states may some- 
times enact laws, the validity of which depends on their interfering with, and being contrary to 
an act of Congress passed in pursuance of the 
Constitution, the court will enter upon the inqui- 
ry, whether the laws of jNew Yoris, as expoun- ded b>' the highest tribunal of that state, have 
in their application to this case’ come into coll 
lision with an act of Congress, and deprived a citizen of aright to which ihat act entitles him* Should this collision exist, il will he immaterial whether those laws were passeu m virtue of a 
concurrent power- to regulate commerce with 
foreign nations and among the several state*,” or 
in virtue of a power to regulate their domestic 
trade and police. In one ease and the other, the acts ot New York must yield to the law of 
Congress; and the decision sustaining the privi- ledge they confer, against a right given b< a law 
ot the Lnion must be erroneous. 

This opinion has been frequently expressed in this court, and is founded a-, well on the nature 
of the government as on the words of the C on- stitution. In arrangement,however, it has been 
contended that, if a law passed b-, a state, in the exercise ot its acknowledged sovereignt., comes 
into conflict with a law passeu by Congress id 
pursuance of the Constitution, they atket tlw* 
mbjcct and each other like equal opposing puvr 

But the fromers of our Constitution foresaw 
this state ol things, and provided lor u, ]>y de- 
claring the supremacy not only of itself, but of 
the Ians made in pursuance of it. 

The nullityof any act inconsistent with th‘» 
Constitution, is produced by the declaration that the Constitution is the supremo law. The ap- 
propriate application of that part of the clause 
which confers the same supremacy on laws and 
treaties, is to such acts of the state leo-isdutiire* 
as do not transcend their powers, bul", though enacted in tho cxecutionol acknowledged pow- 
ers, interfere with, or arc contrary to, the laws of Congress, made in pursuance of the consti- 
tution, or some treaty made under the authority of the United States. In every such case, the act of Congress, or the treaty, is supreme; ami the law of the state, though enacted in the ex- ercise of powers notcontrovened, mustyick! to it In pursuing this inquiry at the bar, it has been saidI that the Constitution does conter the right of intercourse between state and slate. That right derives its source from those laws whose 
authority is acknowledged. 

fhc Constitution found it an existing iiHiU and gave to (. ong.ts, the power to regulate it! In the exorcise of this power, Congress ban passed An act tor enrolling am! licen mg shir. 
or vessels to be employed in the coasting trade, and fishone?, ami for regulating ti,c sam<0. I t.c counsel for the appallcc contend that th* act does not give the rr;kt to sail from port t 
port, but coniines itself to n<guluting a pre-ex- isting nghtsol.tr *nih as to confer certain priv- 
ileges on enrolled and licensed vessels in us ox- 
crcise. 

It will at once occur, that, when a lerbsfaftue at taclies certain privileges and exemptions to the ex- 
ercise of a right over which it- co.itmi ,* absolute, the law must imply a power to exercise the richt. 1 ho privileges arc gone if the right itself be annihil- ated. It would be contrary to all reason, and to the course of human affairs, to -iv m.a H .. tc m unable to strip a vessel of the pa ticufar privileges attendant on tiic exercise of a right, and yet may uuiul the right itself; that ihe slate of .\ew-W 
cannot prevent an enrolled and licen-.-d v,.„e! 

{C*nrh>t]rA bi fi'-rlh pn^r.J 
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