
from the Captain of the Lexington at Valparaiso, which com¬
munication had been sent from the United States by that
vessel.

Question. At what time did he show you that '

Answer. About the 10th of February. In that communi-
cation there was a paragraph directing that it should be
ahown tome.
The pajier wan here read, an follows :

L»'Iteu States Navt DtriiiTMixT, '

Washington, July 12 1846.
Commoiiobk : Previous instructions have informed you of

the iutention of this Government, pending the war with Mux-
ico, to take and hold possession of California. For this end
a company of artil|ery, with cannon, mortars, and munitions
of war, is sent to you in the Lexington, for the purpose of co¬

operating with you, according to the best of your judgment,
and of occupying, under your direction, such post or posts as

you may deein expedient in the bay of Monterey, or in the
bay of San Francisco, or in both. In the absence of a mili¬
tary officer higher than captain, the selection of the first Amer¬
ican post or posts on the waters of the Pacific, in California,
is left to your discretion.
The object of the United 8tates is, under its rights as a

belligerent nation, to possess itself entirely of Upper Cal¬
ifornia.

When San Francisco and Monterey are secured, you will,
if possible, send a small vessel of war to tuke and hold [>os-
Bossion of the port of San Diego ; and it would be well to as¬

certain the views of the inhabitants of Pueblo de los Angeles,
who, according to information received here, may be counted
upon rs desirous of coming under the jurisdiction of the Uni¬
ted States. If you can take possession of it you should do so.

The object of the United States has reference to ultimate
peace with Mexico; and if, at that pcace, the bassis of the
uti possidetis shall be established, the Government expects,
through your forces, to b* found in actual possession of Up¬
per California.

This will bring with it the necessity of a civil administra¬
tion. Such a Government should be established under your

. protection; and, in selecting peisons to hold office, due re¬

spect should be had to tht wishes of the people of California,
as well as the actual posseisors of authority in that province.
It may be proper to require an oath of allegiance to the Uni¬
ted States from those who are entrusted with authority. Ysu
will also assure the people of California of the protection of
the United States.

In reference to commercial regulations in the ports of which
you are in actual possession, ships and produce of the United
States should come and go free of duty.

For your further instruction I enclose to you a copy of con¬
fidential instructions from the War Department to Brigadier
General S. W. Kearny, who is ordered, overland, to Califor¬
nia. You will also communicate your instructions to him,
and^inform him that they have the sanction of the President.

1 he Government relies on the land and naval forces to co¬

operate with each other in the most friendly and effective
manner.

After you shall have secured Upper California, if your force
is sufficient, you will take possession and keep the harbors on
the Gulf of California, as far down, at least, as Guaymas.
But this is not fo interfere with the permanent occupation of
I pper California.
A regiment of volunteers from the State of IS'ew York, to

serve during the war, have been called for by the Government,
and are expected to sail from the first to the tenth of August.
1 his regiment will, in the first instance, report to the naval
commander on your station, but will ultimately be under the
command of General Kearny, who is appointed to conduct the
expedition by land.

I he term of three years having nearly expired since you
have been in command of the Pacific squadron, Commodore
^'hubrick will soon be sent out in the Independence to relieve
you. The Department confidently hopes that all Upper Cal¬
ifornia will be in our hands before the relief shall arrive.

Very respectfully, GEORGE BANCROFT.
Commodore Johx D. Sloat,
commanding U. S. naval forces in the Pacific.

Question. \ ou have referred, in a previous reply, to the
march of a naval force, in company with the dragoons, toward
los Angeles, in company with Commodore Stockton ; will
you explain the nature of the command you exercised over the
tioops, and also of the command of Commodore Stockton over

the troops and over yourself?
Answer. By the act of Commodore Stockton, who styled

himself Governor of California, the sailors and marines were

placed under my command on the 29th December, 1846, for
the march to Los Angeles. I commanded them on the expe¬
dition ; Commodore Stockton accompanied us. I exercised
no command whatever over Commodore Stockton, nor did he
exert any whatever over me ; his relative rank with officers of
the army being that of colonel. I acknowledged his right at

any time to resume the command of his own sailors and ma¬

rines, but which he did not resume until about the 17th of
January, 1847.

The Judge Advocate here suspended the examination in
chief of General Kearny, with a view to consulting with Col.
F remont as to his assent to the production of certain documen¬
tary evidence referred to and quoted in the charges.

1 he Court thereupon took a recess. When the recess had
expired the doors were opened, and the Judge Advocate stated
to the Court that Col. Fremont had agreed to admit, without
proof, all the documents quoted in the several specifications of
the charges against him.
He had also agreed to the production of the following ex¬

tracts from his own order-book while in California, viz. Gene¬
ral orders Xos. 1, 2, 3, and 4 : which were read ; the three
first having reference to the appointment of certain court-mar-

tials, and the confirmation of their sentences, and the last to
the acceptance of the resignations of certain officers.

I he cross-examination of the witness on the part of the ac¬

cused was now resumed.
Question. Did you not believe, from the terms of Lieut.

Col. I remont s report to you of the 13th of January, thafc>ne
of the six cannon captured by him from the Californians was

that which you had lost at the battle of San Pascual, and that
through delicacy to you he had not so described it 1

Answer. I did not.
Question. Were not all the cannon captured by the Cali¬

fornia battalion brought to Los Angeles, and placed before
Lieut. Col. ? remont s quarters, and were there open to ex¬

amination '

Answer. I was never at Lieut. Col. Fremont's quarters ^ I
knew not where his quarters were ; and therefore I know not
what was in front of them.

Question. In the 7th specification, under the 1st charge,
you charge Lieut. Col. Fremont with refusing to give up two
cannon which had been brought from Fort Leavenworth, and
which were then at San Gabriel will you state what cannon

they were, how they were brought from Fort Leavenworth,
and how they were brought to 8an Gabriel >

Answer. The charges on which Lient. Col. Fremont is
now arraigned arc not my charges. I preferred a single charge
against Lieut. Col. Fremont. The charges on which he is
now arraigned have been changed from mine. The two

howitzers, however, referred to, are the two howitzers brought
by the 1st dragoons from Fort Leavenworth.

Here the witness desired to look again at the question :

having done so, he said, this is not a full answer to the ques¬
tion put: it inquire* how these cannon got from Fort Leaven¬
worth to San Gabriel. They were carried from Fort Leaven¬
worth to California by the 1st dragoons , one of them, as was

previously stated, was lost at the battle of San Pascual, the
other we took with us from San Diego to Lo« Angele., it be¬
ing then in charge of the sailors. I |eft j, a, A.igeles,
and know not how it got from there to San Gabriel.

Question. Do you know that one of those cannon was the
one lost by you at San Pascual >

Answer. I do not.
Question. Did you give any information to the person who

drew up the seventh specification under the first charge in re¬
lation to the cannon 1

Answer. I did not.

Question. Was Captain Turner, of the 1st dragoons, with
you on the march from Santa Fe and at Ssn Pascual; and
in what capacity, if any, on the staff was he >

Ansu rr. (,apt. I urner was with me on the march from
S.nl. F., ho h.J bit Fort I.«,...o.h with . », Act.n,
A...UMA,lh. 0InW
and ooatmbed in th.( c.p.,i,y ».ti, Ilt, ,cUo. .f Sl.
P.KU.I -h.,, Mo.. ... kilw> .h,n hr
assigned to the command of the dragoons.

Question Did you report the results of the action of San
Pascual to Com. Stockton through Capt. Turner >

Answer. I did not. I was badly wounded at that battle
and shortly after my wound, wers dressed aiM, , W|W , ^
the ground, Capt. Turner came to me and read fo me a letter
and asked permission to send it, which I assented to.

Question. To whom was that letter addressed >

Answer. It was addressed to Com. Stockton.
Question. Could you have got to San Diego after the ac¬

tion of San Pascual without aid from Com. Stockton > And
if not, why >

Answer. It is impossible for me to tell. We were sur-

rounded by a much larger body of CaliforuttiM than our own

number*; whether we could buve cut our way through them
or not, I cannot tell; but I had uo doubt but we could have
done no.

Question. Did you take post on a hill of rock* '

Answer. The battle of Ban 1'aocual wa< fought on the 6th
of December; we proceeded on the 7th on our wurch toward
Man Diego, the enemy in night and around us. When near

Muu Bernardo the enemy endmivored to get [tossessiori of a

hill covered with rock*; we inarched toward it to prevent
them ; we diove them from it and occupied it.

Question. How long did you remain on that hill>
Answer. On the morning of the 8th, when we were nearly

ready to move, the mule* having been placed in frout of the
rough ambulance# on which we were to carry our wounded,
the doctor reported to me that proceeding at that time and in
that way would endanger the liven of tome of the wounded,
and I accordingly "gave directions that we should remain there.
On the 1 Oth of December I staled to the doctoi and to other*
that we would leave next morning, which we accordingly did;
Lieut. Gray, of the navy, with a gallant command of sailors
and marines, having come into our camp the night previous,
(viz. the night of the 10th.) When we left, oil the morning
of the 1 ltb, the enemy were no longer in sight; and I presume
they left there in consequence of the arrival of Lieut. Gray
and his command.

Question. Was there wood, grass, or water on that hill ?
Answer, There was, I believe, some little brushwood;

there was little or no grass ; and we got plenty of water by
digging for it at the foot of the hill.

Question.Did you turn loose your mules from the hill, or

part of them ? And if so, how many '

Answer. There wera several mules lost from us while we

were on that hill; I kn»w not how many. Capt. l'urner, of
the dragoons, was then! in command of them. Thinking his
dragoons much more enbient on foot than mounted on those
tired and broken-down Animals which they had ridden from
Santa Fe, therefore cared not about being incumbered with
them.

Question. Had the mules and horses sufficient grass on the
hill ?

Answer. I do not believe they had sufficient grass; they
had plenty of water, being watered once or twice in a day.

Question. Was there a creek in view with grass and wood

upon it ?
Answe'. There was.

Question. Why did you not go to it ?
Ansutr. From the few men we had, and the much greater

number of the enemy, it would have been necessary for us
. * Let me understand the question. Does it mean why
did we »ot go there to get wood and grass and water ; or why
we did n>t go there to encamp ? If it means why we did not go
there to jet wood and grass and water, I will answer it: if it
means why did we not go there to encamp, I will answer it.
By consent of the accused, the question was altered so as

to read, '. Why did you not go to it, to obtain wood and wa¬

ter and grass }"

The witness here resumed where he had broken off.
It world have been necessary for us, in going for grass and

water, ti have taken our wounded men with us, as it would
not have answered tor us to divide our small force.

Question. Was it not a better place to encamp ?
Anawtr. Most unquestionably not, for my command.
Question. Did the (Jalifornians occupy it ?
Answer. They were on a hill not far from me ; and were,

a portion of them, I believe, on the creek some distance above
our camp.

Question. Did you see Godey and his two companions ta¬

ken prisoner*; and did you make any efforts to relieve them '

Here it was proposed by a member that the court-room
should be cleared.

Col. Fremont thereupon asked leave, if objection should l>e
made by the Court to the question put, he might have liberty
to reply. ' *

And then the court-room was cleared.
After an interval, the door* being again opened.
The Judge Advocate stated the decision of the Court, as

objection was made to the question put, that Lieut. Col. Fre-
mont be permitted to explain ; but the explanation must be in
writing.
The accused thereupon asked time to prepare his reply ;

which was granted.
The record of the testimony of Gen. Kearny given this day

w*s read to him by the Judge Advocate, and admitted to lie
correct.
And then the Court adjourned until to-morrow at 10 o'clock.

TUESDAY, Notkmnr.it 9.Sf.vxxth Dir.
The Court met at the usual hour.all the mem¬

bers present.
Lieut. Col. Frxmost, the party accused, read the follow¬

ing statement of bis rea*ons why.the interrogatory put by him
to the witness under examination, Gen. Kearny, ought to lie
received by the Court and put to the witness:

Mr. Prksiuest : The object of the question objected to,
and of those which go to the tame point, is to show that
General Kearny could not have got to Wan Diego without aid
from Commodore Stockton, then Governor of Calif irnia ; and
thereby to m»ke it clear that he had not come into California,
according to the order from the War Department, to conquer
and take possession of it.
The order* of June 3, 1846, say, " It has been decided by

. the President to be of the greatest importance in the (tending

. war with Mexico to take the earlient poawaaion of Upper Cali-
' fornia. An expedition with that view i* hereby ordered, and
' you are designated to command it. To enable you to be in
' sufficient force to conduct it successfully, this additional
' force of a thousand men has been provided, to follow you in
' the direction of Santa Fe, to lie under your orders, or the
' officer you may leave in command in Santa Fe."
" Should you conquer and take possession of New Mexico

' and Upper California, or considerable places in either, you
4 will establish temporary civil governments therein," &c.
From these orders it is clear that General Kearny wa* in¬

tended to go with a body of troop* adequate to the conquest
of an unconquered and far distant province, and not to go
with a body-guard of one hundred men to take possession of a

conquered country. The right to establish a civil government in
California was contingent upon the fact ofthe conquest. Should
the conquest be made and possession taken, then he was to
establish a civil government. Now, if there wa* no conquest
to he made.if that work had already been done, and a civil
government already established.the case contemplated by the
orders could not exist; and thus, the orders having nothing
to operate upon, were null. The words "conquer and take
|M»sei*ion" can only apply to an enemy'* country ; the autho¬
rity to establish a civil government could only apply where
there was none. If, more than this, it so happened that
(ieneral Kearny took the express of Governor Stocktun to
make a guide of him to the conquered country, and could not
have got there with hi* eacnrt without the aid of Governor
Stockton, it become* a glaring cu*e of orders superseded by
event*, and no longer in force.
The flr*t part of thi* case has already been made out.

When (ieneral Kearny, at the outset of his inarch, met the
expre** of Governor Stockton and learnt that the country wa*

conqueied, a civil government established, a Governor at the
head of it, and de*palche* to thai effect forwarded to the
Metropolitan Government, he felt that hi* mission of conquest
wa* at an end, that hi* order* were superseded by events, and
immediately acted upon th«t conviction. He turned back part
of his force, reduced hi* troop* to an escort ofone hundred dra¬
goons, took Gov. Stockton's express for a guide, and went on,
not to conquer but to take possession of a conquest already made,
and to dispossess not a Mexican but an American Governor.
Thi* has l»ccn already shown, and thereby a point gained to be
used in the defence. Theaecond partofthe same point ofdefence
remains to lie shown, namely, that General Kearny eould not
have got to the conquered country, ni.r lo the presence of the
American Governor, whom he was going to replace, without
the aid of that Governor! That, far from aonquering the
country, he was not even able to get to it. The questions
already put were intended to go to the estsblishnient of that
position ; and a few others, intended to follow it, were meant
for the same purpose. Direct testimony, to l»e offered here¬
after, was intended to complete that view of the case.

The question asked and objected to, namely, if General
Kearny, while on the hill of locks, did not see three ot hi*
men taken prisoners without effort to *ave them, would go
to show his feeble condition ; for certainly he would not have
suffered that capture to have been made in his view if he had
been able to prevent it. If, in addition to this, H should be
shown by an*wers to succeeding questions, that one of these
men was recovered the same day by exchange ; that (ieneral
Kearny sent to Han Diego to Governor Htockton for aid, and
received it in a detachment of above two hundred men, nd
never 'moved until it came; that he burnt and destroyed public
stores if thi* should be shown, the case of inability to get to
San Diego without the aid of the Governor he wa* going to

replace will be so far made out as to require but little from
other testimony to make it complete.

It is believed that the accused ha* a right to this defence
upon the iitorrf.t of the order of the flikof June, and *till more

upon the reason and object of that order. " Should y«ti eon-

qurr and takr poMfsirion," are words which apply to an oper
:iti,<n agiinst enemies, not against ourselves The further

clause, " You will establish temporary civil government,"
dcc., clearly mji.ru this eatabliahment of government contin¬
gent upon the jonqueat and upon the want of government
which would tlen exist. Upon the order, then, in itself.
from ita words, reaaoii, and object.it is manifest that Geneial
Kearny bad 10 warrant fyr proceeding to California and
claiming the government. In fact, his turning back part of
his troops and proceeding with a personal guard, was a decla¬
ration on his pirt that he considered his orders superseded by
events uuluiowi to the War Department at the time they were

given, and no bnger obligatory upon him. In no other way
can he justify li* march with aw escort only, when he had
been ordered to take an army.
The march with the eacort was without warrant, as it seems

to me , and the tame view of the case which induced General
Kearny to turn back part of his troops oil meeting Governor
Stockton's express, should have induced him to turn back the
whole, hurry 04 the express to Washington, and turn his own
steps in the dinction that Col. Doniphan took soon afier. If
he had done so, his whole conduct would have rested on one
and the same r»son.that of orders superseded by events.
At present it rorts upon difl'ereut reasons.turning back bis
troops on one, mmely, that the country was conquered ; pro¬
ceeding with an escort, on another, namely, that he wished to bti
Governor of ( alifornia in a case not contemplated by
orders.
The various and important orders and instructions from

the Secretaries of the Navy (Messrs. Bancroft and Mason) to
Commodore Sloat and his successor in California, (Com.
Stockton,) read in evidence yesterday by the prosecution, all
show that this trial is a question between General Kearny
and Commodore Stockton, as Governor of California, and
gives to me all the tights of defence which would belong to
Governor Stockton if himself regularly on trial. This view of
the case was presented by my counsel to the War Department
on the 25th ultimo, ^nd copies asked of all papers, orders,
and instructions in tha Navy Department to the Naval Com¬
modores on the California station relating to the conquest and
government of that province, in addition to all similar papers
from the War Department to General Kearny. 'I hese copies
have been furnished me, and will be used at the proper time
for the defence. They seern also to have been furnished to
the prosecution, (and in my opinion very properly,) and three
of these naval orders and instructions were given in evidence
(very properly, I think) on yesterday. This introduction by the
prosecution of these naval orders and instructions confirms the
view which my counsel had taken of my defence, and gives
me a right in their opinion to present it, and in the exercise
of that right to ask every question which CommodoreStockton
would ask if he was 011 trial before a Naval Court. With
this view it has been already shown that General Kearny
turned back Governor Stockton's express to make a guide of
him to California ; and I wish to show that, so far from con-

quering California, and thereby acquiring a right to establish
a government in it, that all this was done before General
Kearny lett Santa Fe, and that he could never have gotten to
San Diego without tbe aid of Governor Stockton, nor from
San Diego to Los Angeles. J. C. J REMONI,

Lieut. Col. Mounted Riflemen.
The reading of the paper having been concluded.
Gen. Kearny, through the Judge Advocate, presented are-

quest to be allowed to "say a woid to tbe Court about that
thing."

Whereupon the court-room was cleared. After a very long
time the doors were opened.
The Judge Advocate then announced that the Court, after

mature deliberation, had decided that the question proposed by
the accused (touching Gen. K.'shaving witnessed the capture
of some of his men and having made 110 effort to prevent it)
should not be put; that the paper read by-the accused should
be received and placed upon the record ; and that the Court
would hear what Gen. Kearny had to say to them.
The witness thereupon proceeded.
I would state to the Court that the accused, by advice of

his counsci, has in that paper, presented to the Court, charged
me with going to California.

I perceive that the Judge Advocate shakes his head ; if he
objects to my proceeding I shall not go on. I perceive that
he thinks theje is some error in my proceeding. If he has
any legal objection to it, although the Court has given its per¬
mission, I will waive it. I have no wish to embarrass the
Court or the Judge Advocate.
The President of the Court here inquired of the Judge Ad¬

vocate whether he had any legal objection.
The Judge Advocate replied in the negative.
A Membet of the Court. Has any objection been made >

Judge Advocate. No.
Col. Fremont here put in a paper, stating that he had no

objection to the witness making any statement, and would not
cloim any right of reply.
The witness then proceeded.
He has stated that my march to California with an escort was

without warrant, as it seemed to him. He has reflected on

my motives. He says my going there rests on different rea-

sons ; one was (as taken from his own paper) that 1 wi-»h«l
to be Governor of California, which wirs not contemplated to
my ordets.

In reply I have to say that I went to (-alifornia in cot^-
pliance with instruction# to me from the \N ar Department if
June 3 and June 18, 1846, in which I am told that it is tfe
cherUhed wish of the Executive th*t I should go there ; aif
likewise from a letter from my friend Col. Benton, telling m»

I was to be the civil and military governor of the territory. 1

The cros*-examination was here resumed.
<Question. Did your Assistant Adjutant General make »

report of tbe reaults of the action* of the 8th and 9th ^f
January to Governor Stockton ?

Answer. Not by my knowledge or consent; but he d^i
communicate to Commodore Stockton, with a list of the kill«l
and wounded in thoae actions.

Question. Is this paper, addressed to " His Excellency B.
F. Stockton, Governor of California," &c., a copy of that
list of killed and wounded >

[A paper was here shown to the witness.]
.4»M«-er. I think it probable that it ia. I have never before

seen this pn|»er. At Loa Angeles, Lieut. Emory, acting At-
distant Adjutant General to my command, told me that Com
Stockton wanted a list of the killed and wounded in the a«-
tions of the 8th and 9th of January, and I directed him to
furnish it. He gave me one copy, which I thought was araoag
,ny papers here, but which I do not find.
The paper was here read as follows :

" Cii Din nr. lo» Axkiik,
"January 11, 1847.

"Sir I have the honor to furnish a statement of the
killed and wounded in the actions of the 8th and 9th instant,
and also a report from the senior Surgeon present, John 8.
Griffin, viz:
"Jiir8.. killed.Artillery, 1 private, (a I . S. sea¬

man.) Wound* d. Artillery 1 private, (volunteer from the
California battalion ;) foot, 7 privates, (U. «. seamen ;) ma-
rines, I private. Total.I killed, 9 wounded.

.'JixctlT 9.. Wounded.1st dragoons, 1 private; foot,
1 officer, (I.ieut. Rowan, U. S. navy ;) 2 privates (U. 8.
seamen) California battalion ; 1 officer, (Capt. Gillespie.)
" I am. air, very respectfully, your obedient servant,

" W. H. EMORY",
"Lieut. Top. Engineers, and Acting Adj. General.

" His Excellency R. F. Stockto*,
"Governor of California, &c. «kc. See."

Statement of killed and wounded in the action oj the Sth
January, 1847.

JCHIeil. Frederick Strauss, seaman, United States ship
Portsmouth, artillery corps ; cannon shot in neck.

1st. volunteer artillery di iur,
wound in left breast < died 011 evening of 9th. *1. I homas
Smith, ordinary seaman, United State, ship Crane,.con.,mn>
l>, musketeers, shot by accident through the right thigh ; d u
on night of the ttih. 3d. William Lope, seaman, l. nited
Slates ship Savannah, company B. musketeers, wound in the
l ight thigh and right arm ; severe. 4th. George Bantnm, or¬

dinary Janiin, United Stales shipCyane pikcman, punctured
wound of hand, accidentals slight, sth. I atriek < anibell,
M-nman, United Slates ship Cvane, company D, musketeers,
wound in tl.igl. by spent ball; slight fith. William Scott,
private, United Slates marine corps, ship Portsmouth, woundIn the eh.»t, spent ball., slight. 1 ill. James Hendry, seaman,
United State, ship Congress, company A, musketeers, spent
hull, wound over stomach j slight. 8lh. Joseph \N ilson, *. *.

man. United States ship Congress, company A, musketeers,
wound ht right thigh, spent ball , slight. 9th. Ivory Coffin,
seaman, U. S. ship Savannah, company B, musketeers, con¬

tusion of right knee, s|>eni hall; slight.
U nunited on the 9^.1st. .Mark A. Child, private, compa¬

ny C, 1st regiment United States dragoona, gun-shot wound
in right heel, penetrating upwards into the ankle joint ; yvere '2d James Cambell, ordinary seaman, United Stales
ship Congress, company 1>, carbineers wound m right toot,
secInid wVe amputated, accidental discharge of his own ear-

bine 3d. George Crawford, boatswain's mate, U. S. slup
Cvane, ootnimn) », musketeers, wound in left thigh ; severe.
Lieut. Rowan, United States navy, and Captain Gillespie,
California battalion, »olunttera, contused slightly by spent
balls.

, . . ,,I am sir. most respectfully, your obedient servant,'

JOHN S. GU1FHN, Asst. *urg., U. S. V
Capt. Wm. M. F.mowt, Asst. Adjt. lien. U. S. forces.
Ciunjui on los Ax*tt®i California, Jan. II, IS4<.

(Juration. Did you, at l.os Angeles, from the IOth t< the
13th ol January inclusive, addreas notea to I.ieut. Col. Fre¬
mont > and if so, how msny, and for what object >

Answer. Between thoae datea I addreaaed, I think, three
communications to Lieut. Col. Fremont. An armistice, agreed

|n between himaelf ana Don Andrea* Pico, wa* sent to me by
Doam. Stockton, f rom that armistice I was induced to be-
leve that the whole California force, with the exception of
heir Governor, Flore*, and of a party with him, were near

Lieut. Col. F remont. 1 he object of my communication* to

Jdcut. C ol. h remont waa to inform him of our being in pos-
leaaiou ol Loa Angeles, and having a strong military force
there with us. 1 waa apprehensive for hia safety ; and I vol-

^ntered to Commodore Stockton to take 250 or 300 of Ihe
bailors and marines and go to Lieut. Col. Fremont's reacue.

Commodore Stockton told me that he did not think that Lieut.
Col. Fremont was in any danger, and I did not go.

Question. \\ ero they official orders, or familiar notee of in-
fcrmation in rugurd to impending military events, and desir¬
ing information of Lieut. Col. Fremont's movements in
return 1

Answer. They were what are termed semi-official ; written
in a familiar manner, and of which I have no copies. I keep
a copy of all my official communications.

Question. Did either of those notes give the information
that Gov. Stockton was at Angeles >

Answer. I have no recollection of it.
Question. Did either of those notes, dated at 6 o'clock in

the evening of the fith of January, contain these words :

j* Dear V remont : 1 am here in possession of this place with
sailors and marines. We met and defeated the whole force

^ of the Catifornians the 8th and 0th. They have not now
' to exceed 300 men concentrated. Avoid charging them,
« and come to me at this place. Acknowledge the hour of
4 receipt of this, and when I may expect you. Regards to
. Russell."

Answer. 1 cannot answer ; but I think it highly probable
it did. As I stated before, I kept no copies of those semi-of¬
ficial papers.

Question. Did you know or believe from informs ion that
the armistice was made at four o'clock on the 12th fanuary,
Vt San Fernando, the distance from Los Angeles bei ig twen¬
ty-five miles ?
Answer. Los Angeles was about that distance, as we un¬

derstood, from San Fernando. I do not know at what time
the armistice wu concluded. It is a subject very easy to be
proven by others.

Question. Did you, on the 10th of January, write to Lieut.
Col. Fr*mont as follows, (quoting from another letter?)
Here fce Judge Advocate interposed, and said that he pro¬

posed taktig the opinion of the Court on this question, stating
that he ob^cted to examining the witness on papers which
were in Unhands of the defence ; that the original should be
used. 1

Ihe coui room was then cleared, and after an interval, the
doors bcing^ain opened, the Judge Advocate stated that the
<>ourt sustained his objection.

Ihe cross^xamination was resumed, and the original letter
eing handeiWo the Judge Advocate, it was shown to the
witness. \

Question. Dd you address the accompanying letter to
Lieut. Col. Fremont, and at the time of its date
Answer. Thafjs my writing, and that is my note.
The letter was Had as follows :

\"Pcemla de los Axceles,
unday, January 10, 1847, 1 P. M.

.

'UIAI r "KM0>"r\ We are in possession of this place,
w ith a force of marina and sailors, having marched into it
tins morning. Join us ^ soon as you can, or let me know if
}ou want us to march t& your assistance. Avoid charging
the enemy < their force dot* not exceed four hundred, perhaps
not more than thiee hundred.
" Please acknowledge the receipt of this, and dispatch the

!>earer at once. Yours, 8. W. KEARNY,
T.. . .

Brig. Gen. l\ S. A.
Lieut. Col. J. C. Fremont,

Mounted Riflemen, Com., Ac."

| Question Did you also address this one to h m, and at the
time of its date *

The witness, having examined the paper, said That is my
writing, and that is my note.

It was read as follows :

Civdah nt los Am eles,
"January 13, 184?.11 o'clock, {noon.)

Bear Fremoxt : We are in force in thia place.Bailors
and marines. Join us as soon as possible.
" ^ e are ignorant of your movements, and know nothing

of you further than your armistice of yesterday.
" Yours, S. W. KBAKNY, Brig. Gen'l.

"Lieut. Col. Fremont."
Question. Did you also address this u> him, and at the time

it bears date '

Answer. That is my writing, and that is my note.
It was read as follows :

"PrEHLA i»e los Akgiler,
"January 12, 1847. Tuesday, 6 P. M.

" Dear I h f mo*t : I am here in |x>Miemion of this place,
With sailors and maiines. We met and defeated the wh<ue force
of the Californiana the 8th and 'Jth. They have not now
to exceed 300 men concentrated. Avoid charging them, and
come to me at this place.

".Acknowledge the hour of receipt of thi^ and when I
may expect you. Regards to Russell.

"Yours, s. W. KEARNY, Brig. Gen'I.
" Lieut. Col. Fremoht."
Question. Did you also write this one to him ; and were

the first two of the five words [do not charge the eneinv] un¬

derscored by you as they now appear 1

Answer. That is my writing, and that is my note ; and,
though I have no recollection of underscoring these words, I
have no doubt but I did so. I will go further, and explain to

the Court for the benefit of the accused. We onderstood that
the battalion under Lieut Col. Fremont had no aabres. I was
of opinion at the time I wrote this note, I have been if opinion
since, and am still of opinion, that if he had charged the Cali-
fornians with his battalion, without sabres, he would have
been defeated.
The note was read as follows :

"CltBAD DE LOS AXOKLOS,
January 13, 1847.2 P. M.

" Dear Fremojit : We have been here aince the 10th ;

I have plenty of marines and sailors. We know nothing of
you except your armistice of yesterday, signed by yourself.
I have sent several letters to you, and fear they have Uen in¬
tercepted, as I have received no answer. Come here at once,
with your whole force, andjoin us ; or, if you cannot, let me
know it, and I will go to you. The enemy cannot /mssibly
have near you more than 300, most probably not more than
150 men. Acknowledge the hour of receiving this, and send
back the bearer at once, and write but little, as it may get
into the hands of the enemy instead of mine.
" We defeated the enemy on the 8th and on the 9th, du¬

ring our march. Since then they have been much scattered,
and several, no doubt, gone home.

" I repeat, we are ignorant of every thing rel iting to your
command, except what we conjecture from your armistice,

| signed by yourself. Success to you ! Yours,
" S. W . KEARN\, Brig. General.

" Do not charge the enemy.
"Lieut. Col. J. C. Fremoxt, Mounted Rillemen," 6cc.
The Cotirt then adjourned.

W'EDNEsDAY, November 10.Eioith Dat. .

The Court met at ,10 o'clock: all the members
present.
The President stated that Major Graham had submitted to

the Court a proposition which ought now to 1* considered.
The Judge Advocate inquired whether it was desired that

the court-room should 1k» cleared that the Court might go into
the consideration of it now '

The President replied in the affiimative.
Gen. Kearny, who was in attendance a- a witnesa, asked

that before the court-room should be cleared, he might be per¬
mitted to make an explanation to the Court in relation to the

testimony given by him on Monday last.
Leave being granted, the witness proceeded.
In reading over in the papers this morning the proceedings

of Monday, I find the following question pu: to me by the ac¬

cused and my answer thereto, as follows ;

" Question. Do you know that one of :hose cannon was

the one lost by you at Wan Pascuil '

" Antnt'fr. 1 do not."
I have now to explain that I had no j>er*«nal knowledge of

't t but I had a knowledge of it from an olficial report made
to nay staff officer by Lieut. Col. Cooke. The report is here,
and I now present it.

Judge Advocate. I do not think that report can be given
in evidence here.

Gen. Kearny. Then I do not wish to have it read,
[The report was not read. ]
Major Graham observed, that .is his name had been men¬

tioned by the President of the Court as having ofleied a reso¬

lution yesterday, and had directed the court-room to be clear¬
ed in order that it might be conaidered, he would slate that it
was his wish, if the resolution was to be discussed, that it be
conaidered in open Court.

The Judge Advoca*e here *aid the rule* of procee* ng were
imperative, and required that all discu**ioa* in t> Court
(should be hud with closed door*.
The Pieaident here suggested to Major Grahai that he

could oiler his reaolution now ; let it l»e received, ar the dis¬
cussion upon it, if any, be had afterward*.

Major Graham auid it wan hi* wi*h, if the reaol ion wa*

received in open Court, that any remark* he mighynake
support of it ahould be made in open Court also.
The Judge Advocate again referred to the rule.
Whereupon the court-room wa* cleared.
When the door* were again opened.
The Judge Advocate stated that, after mature nsidera-

tiori, the Court had sustained hi* objection.
Leave being granted to the witness to proceed in » expla¬

nation, he observed he had nothing further to nay.
The Judge Advocate here stated that he had a pa r to read

to the Court; and he thereupon read the following
"I am compelled to give notice to the defence tl t I must

hereafter ask the Court to restrict the cross-cxano ation to
matters which relate to the case under trial. I hav» een able
to perceive the force and effect of l>ut a very small »rtion of
the testimony elicited by the cross-exaniiiiuUon, i d Of far
the greater part I have not seen the relevancy at al I was
unwilling, however, to raise objections, as it i* ofu difficult
to foresee the bearing of testimony, and the effect tc which it
may be tending ; but it does seem to me that the ci A-exam-
inatiou is diverging, as it continues, in'o subjects ore and
more remote from the charge*. I am perfectly awa that no
technical or equivocating defence is intended j thi the de-
fence means to go upon the substantial equity and lonor of
the charges; and that they ought to be allowed t 8 utmost
latitude proper in croaa-exuminations. Still the evid ice must
be confined within the limits of law and practice, 'lie events
in California which have no connexion with theseehaiges,the conduct and motives of actors there who p.re nofon trial
here, cannot be developed by means of this proceedinis a trial on specific charges. A trial upon other chd
been denied, as the defence have made public. It i
be regretted, as regards the wishes of those who seek a more
general inquest into the military events of California, that thin
form of proceeding, this trial before a court martial on specificcharges, cannot admit it. I must, therefore, ask that the de¬
fence be confined within reasonable limits. My reluctance to
restrain the range of the evidence for the defence has been
manifest, and testimony too widely irrelevant has been admit¬
ted. My duty now leaves me no alternative. If the same
course of cross-examination is continued, I shall be forced to
take the sense of the Court on each question a* it is offered."
The cross-examination of the witness was here resumed.
Question. You said, in a reply formerly given by you, [it

was in reply to this question, "Is that paper the original
letter received by you from Lieut. Col. Fremont * Anil, if
so, w hen, where, and under what circumstances was it pre¬
sented to you ?"] " on the day subsequent, viz. on the 17th
of January, Lieut. Col. Fremont came to my quarters." 'Did
he come of hi* own head, (as your statement implies,) or did
you invite him '

Answer. I have no lecollection of having invited him
to come.

Quettion. Is this paper an original ?
Answer. That is my writing and that is my note.
The note was read as follows:
" Deah Coloxll : I wish to see yon on business.
"JA5. 1?. S. W. KEARNY, Brig. Gen."
Question. At what time of day was that note written

and sent 1

Answer. I presume it was in the morning.
Question.'In your dircct examination you speak of a clerk

who brought in Lieut. Col. Fremont'a communication o(
the 13th. ["About thi* time a person entered the room

with a pa|>er in hi* hand, which Lieut. Col. Fremont took,
overlooked, and then used the pen upon my table to sign it."]
Who was that person 1

Answer. I do not know : I had never seen him before, nor

-do I know that I have ever seen him since.
Question. Was not that person Mr. Christopher Carson '

Answer. I think not.
Question. Do you know the composition of the California

battalion, in which you directed that no change should be
made '

(The Judge Advocate here interposed. I do not see the re¬

levancy of this question.
The President. I do not sec it* relevancy unless it shall be

explained by the accused.
Lieut. Col. Fremont here stated that this question belonget

to a class of questions which could not be waived, the beneti
of all which the accused asked for.

Judge Advocate. I withdraw all objection.
Answer. I do not. It wa* composed partly of artiller

and partly of riflemen.all mounted. W hat proportion u

them were artillery I do not know.
Question. Were there not naval officers with command

in it
Answer. I would state, in continuation of my reply to th«

last question, that w hen the battalion marched into Los An
gele* there were a number of the men on foot, who, I be
lieved and understood, had lost their horses.

^

Question [repeated.] Were there not naval officers wit!
commands in it ?

Answer. There were.

Question. What naval officers '

Answer. Midshipman McLane and Midshipman W ilson.
I have no recollection of others.

Question. Was not Capt. Gillespie# company a part of it
Answer. Captain Gillespie had marched with me IromSar

Diego to Los Angeles, and was serving under me. D his
company was with the California battalion I did not know it.

Question. Were not the land services of these officers at
an end with the termination of the expedition

Answer. I know not.

Question. Do you know whether (>apt. Gillespie a com¬

pany were officially reported by the acting assistant Adjutant
General Emory as part of the California battalion

Answer. I do not.

Question. Did ndt the men of that battalion consist in part
of emigrants from the Sacramento valley, who hail left their
families and tents and joined the battalion for the expedition
only '
' Answer. I know not. But I think that I understood that
a part of the men of the battalion were engaged lor the ex¬

pedition.
j Question. Do you know whether the officers of the bat-
talion raised it and marched it under a commission from Com.
Stockton *

Answer. I have always understood that Lisut. Col. 1 re-

mont had raised that battalion under the direction of Com.
Stockton.

Question, (related.) Do you know whether the officer*
of the battalion raised it and marched it under a commission
fiom Com. Stockton

Answer. I do not; though I always understood so.

Question. With what commission *

Answer. I never beard of Com. Stockton's conferring a

commission on Lieut. Col. Fremont, further than having ap¬
pointed him Military Commandant of California

Question. Did you ever hear or understand that Lieut.
Col. Fremont raised that batulion before he knew of his ap¬
pointment as a Lieutenant Colonel in the L". States army '

Answer. I did not. I always understood that Lieut. Col.
Fremont had, in the month of June, 1H46, (which must have
been l>efore he knew of his appointment as Colonel,) raised
a part of that battalion. The balance of the battalion, as I
have understood, was raised in the summer and fall of 1846.
I know not at what time Lieut. Col. Fremont received the
information of his appointment as a Lieutenant Colonel.

Question. Did you know what was the nature of the re¬

organisation commanded by Com. Stockton ot the battalion
under the command of Lieut. Cot. Fremont, and which you
forbade 1

<

Answer. I do not. I learned that Coin. Stockton was

a!»out to reorganize that battalion, and then I gave my orders
to Lieut. Col. Fremont against it.

Question. Do you know, or have you reason to believe, that
that battalion was raised as part of the force under naval offi¬
cers, by special order of the President, to lie used by them in
conquering California and holding it against all enemies ol
the I'nited Slates, whether Mexican, British, or Indian

At the suggestion of the Judge Advocate the court r iom

was here cleared. The doors, after some time, were again
ojwned, and the Judge Advocate announcnl that the Court
had decided that the question might be put tu the witness,
hut that the word " British "

must first be stiicken out.
It was put accordingly, with the omis* on of that word.
Answer. I do not.

Question. In what character did you forbid trie reorganiza-

Lion of the California battalion, u Brigadier Ger.eral or m

Commander-in-Chief, by Com. Stockton's command
Answer. I did it by virtue of my commission a* a Briga¬

dier General in the aimy of the I nited State* ; the Secretary
ol War, in bin instructions! to me of the 18th Jane, having
directed that the troops organized in California should be a

part of my command.
I/iim/mi. In what charactcr did you forbid Lieut, Col.

Fremont to reorganize the battalion.an lieutenant colonel
of rides or an com uiander of the battalion '

Answer. He was a lieutenant colonel of the army and
commandant of battalion, and I gave him the order accord¬
ingly.

Question. At what time did you give the order forbidding
the reorganization '

Answer. On the 16th January I gave directions that r.o

change should be made in the organization of the battalion
without my sanction or approval being first obtained.

Question. At what hour of the day >

Answer. To the best of my recollection it was in the morn¬
ing.

Question. At what time in the morning * Was it before
noonday '

Answer. It is impossible for me to remember the hour of
the morning. I should think it was before noonday. The
particular time can be proven by others.

Question. Did not Governor Stockton, in writing, suspend
you on that day from all command, and sign that order a»

Commander-in-Chief*
Answer. On the 16th of January, as I remember, having

addressed a communication to Comm. Stockton objecting to
his forming a civil government tor California, I received a

communication from hifb, in reply, in which he stated that
he would do nothing, desist from nothing, nor altet any thing,
on my demand. He aJded that he would report me to the
President and ask for my recall. In the mean lime that he
suspended me from command ; which suspension I considered
ho meant [to refer toj the sailors and marinea, and I gave
up the command of those sailors and marines accordingly a

right which I always conceded to him. My letter to Lieut.
Col. Fremont must have been written before my letter to
Comm. Stockton, as it is first copied in my letter-book.

Question. Had you not "exhausted the argument " with
Comm. Stockton before you gave the order to Lieut. Col.
Fremont ?

Answer. I had not.
Question. Had you not been in controversy with him, ver¬

bally and in writing, in relation to the Governorship from the
time you came to San Diego ?

Answer. I arrived at San Diego on the 12th December.
On the 20th I had a conversation with him as to the orders to
me from the War Department in regard to the civil govern¬
ment of California. I had no other conversation with him,
to the best of my recollection, at any other time.

Question. Did you have further controversy with him
touching the Governorship after you gavo the order to Col.
Fremont not to reorganize the California battalion '

Answer. I had not: no further than that which has already
been stated.

Question. Did you write to Gov. Stockton on the 17th of
January a letter in regard to the point in controversy, viz. the
Governorship of California ?
Answer. I did. My letter of the 17th had reference to

my letter to him of the day previous, and his reply thereto.
Question. At what time of day.before or after your in¬

terview with Col. Fremont '

Answer. I cannot say ; to the best of my recollection it
was after that interview. [Here the witness paused tor a con¬
siderable time.] I am trying to remember. [After another
pause he said] I cannot remember.

Question. In that letter did you use the words "collision,"
"civil war," &c. !>eing prevented, and that you would be
silent, &c.'

Answer. I did use those words.
A member of Court. Cannot the letter be produced
The counsel of the accused here said it should be produced

in the morning.
The witness went on to say, I remember the letter well. I

have a copy of it here in my poseewion.
The Judge Advocate requested Gen. Kearny to produce it.
The letter was then read as follows :

" Headhvahters Ak.mt or thi West,
" Ciudad dt los Angeles, January 17, 1847.

"Sir : In my communication to you of yesterday's date, 1
stated that I had learned that you were engaged in organizing
a civil government for California. I referred you to the Pre¬
sident's instructions to me (the original ot«which you have
seen, and copies of which I furnished you) to perform that
duty, and I added that if you had any authority from the Pre¬
sident or any of his organs for what you were doing I would
cheerfully acquiesce, and if you had not such authority I de¬
manded that you would cease further proceedings in the mat¬
ter. Your reply of the same date refers me to a conversation
held at San Diego, and adds that you " cannot do any thing,
« nor desist from doing any thing, nor alter any thing on your
' [my] demand." As, in consequence of the defeat of the en¬

emy on the 3th and 9th instant by the troops under my com¬
mand, and the capitulation entered into on the 13th instant by
Lieut. Col. Fremont with the leader* of the Californians, in
which the people under arms and in the field agree to dis¬
use and remain quiet and peaceable, the country may now,
for the first time, be considered as conquered and taken pos¬
session of by us, and as I am prepared to carry out the Presi¬
dent's instructions to me, which you oppose, 1 must, for the
purpose of preventing a collision between us, and possibly a
civil war in consequence of it, remain silent for the present,
leaving with you the great responsibility of doing that for
which you have no authority, and preventing me from com¬
plying with the President's orders.

" Very respectfully, your obedient servant,
L "8. W. KEARNY,

" Brigadier General IT. S. Army.
"Com. R. F. Stockto*, U. S. Navy, f" Acting Governor of California."
Question. Did you write to the Secretary of War befom

you left 1k» Angeles that after the arrival of the Mormon bat¬
talion and the New York regiment you would have the man¬

agement of affairs in that country.
Answer. I did. A copy of that letter it in my letter book.

It is dated January 14, 1847.
The letter wa» here read a# followa. .

" Hs*i»m'*aTi;i4'» Arm* or the Wmt,
" Ciudad de ios Angeles, Upper California,

" January 14, 1»47.
"Si*: This morning Lieut. Col. Fremont, ol the regi¬

ment of Mounted Riflemen, reached here with tOi) volunteers
from the Sacramento s the enemy capitulated with hitn yes-
terdav, near San Fernando, agreeing to lay dow n their arms :

and we have now the pros|>ect of having peace and quietness
in this country, which I hope may not be interrupted again.
" I have not yet received any information of the troop*

which were to come from New York, nor of thoee to follow
me from New Mexico, but presume they will be here before
long. On their arrival, I shall, agreeably to tl»e instructions i

of the President of the United Stales, have the management
of affairs in this country, and will endeavor to cirry out his
views in relation to it.

" Very respectfully, ywur obedient servant,
"S. W. KEARNY, Brig. Gen.

" Brig. Gen. R. Jokes,
" Adjt. Gen. V. 8. A., Washington "

Question. Did the Mormon ba'talion ainl the New \ >rk

regiment arrive before you attempted to get command ot the
California battalion, through your orJer to Lieut. Col. Fre¬
mont of the 17th of January *

Answer. The California battalion was under my com¬

mand from the time of Lieut. Col. Fremont s reporting il to

ma on the ,13th of January. The Mormon battalion arrived
at San Diego about the 29th of January ; the New \ ork re¬

giment arrived at San Francisco early in March.
Question. Was the attempt to get command of the Cali¬

fornia Imttalion on the 16th and l ith ot January in virtue ot

^our command over them and the other forces, or as briga¬
dier general ' Was that attempt to get command of that
battalion in opposition to Gov. Stockton

Answer, I was a Brigadier (General in the army and the
accused was a Lieut. Colonel in it. I was in command of
the battalion at the time.
The Judge Advocate here repeated to the witness the Utter

part of the question : Was that attempt to get cvmmand o<

that battalion in opposition to Governor Stockton
Answer. I made no attempt to get the command the bat¬

talion was already under me.

Question. Was not Com. Stockton'* order express in sus¬

pending you from all command of the I mteJ States tone* m

that place, via. Lot Angeles
Answer. Hi. letter ...Id" not remember the

exact phraseology, but the letter can be produced
Qitestion. Was not your order to Lieut. Col. t remont, for-


