
OFFICIAL DOCUMENTS.
YTI1E KOSZTA CASE.

JMK Unhtnuinn to Mr. Marcy..[Translation.]
Ararat mi Legation,

Washington, August 29, 1853.
Tbe undersigned, Charge d'Atfwirea of bio y th®

Emperor of Austria, baa been instructed to address this
afici&l uoto to the honorable Secretary of State in rcla-
Ci«n to the difficulties which have occurred between the
agetit.s of the two Governments at the port of Smyrna.

The facts which came to pass on that occasiou are of
public notoriety, and the undersigned thinks he maycoa-
6ne hiinsolf ju bis comments thereon to the most pronii-
aent points. Our Consul-General, Mr. de Weckbecker,
aaerc.sing the right of jurisdiction which has beeu gua¬
rantied by treaties to the consular agents of Austria in
tt»e East relative to their couutrymen, had caused to be
arrested and convoyed on board the Austrian brig-of-wnr
Hu tzar " the Hungarian refugee Martin Koszta, who,

residing at one time in the interior at Kutuhia, had left
Turkey in company with Kossuth, and who, after having
pledged himself in writing not to set foot again on Otto¬
man territory, broke that pledge by returning some
laouths since to Smyrna. This arrest gave cause to soma
reclamations which Mr. Ollley, United States Consul,
«»njointly with the commander of the American sloop of-
war "St. Louis," anchored in the roads before Smyrna,
^deemed it incumbent upon themselves to address to Mr.
*le Weckbecker, basing their demands upon the fact that
the aforesaid Koszta having, according to them, causcd
Siimeelf to bo naturalized in tbe United States, was en¬

titled to the protection of the American authorities. Upon
tins the Consul-General of the Emperor, accompanied by
tbe American Consul and the American commander, re¬

paired on board the .' Huszar," and these two function¬
aries had it in their power to convince themselves, frotn
the declarations of the prisoner himself, that the latter

not acquired the quality of citizen of tho Unite*!
isuae?, and that he was not even provided with an Ame¬
rican passport.
On his own part the Charge d'AflVires ad interim of the

United States at Constantinople addressed a comnninica-
tioa, on the 27th of June, to the Imperial Internuncio,
(Minister,) the object of which was to ask for the release
of Ko fit a, upon the plea that he had taken some steps to

be admitted as an American citizen, linron de Bruck re¬

plied to this request on the same day, refusing to comply
with it. Two days after Mr. Brown returned again to
the charge by forwarding to Mr. de Bruok a copy of a

declaration purporting to have been signed by Koszta, in
Kew York, on the 31st of July last, and which the Charge
<*Affaires of the Union seems to regard sufficient to im¬

ply the naturalization of that refugee in America. The
«*ernuucio replied that it was impossible for h'» to alter
his determination, as he could not con.":J;'* individual
in question as belongin"' to ® eign jurisdiction so long

the tie" .».'*.» uJHua him to his country were not le-
¦v»j uissolved. f

'

The undersigned thinks it proper to embody with the
¦*ery text of this note a copy of the document above-men-
tioned. which has served as the basis to all the extraordi¬
nary proceedings both on the part of Mr. Brown and that
«f the commander of the St. Louis. Here it is :

0tclar'Uivn inadt by Martin Kotztn of allegiance to the Gov¬
ernment of the United XtnU*.

I, Martin Koszta, do declare on taih that it is bona fido
¦my intention to become aeitizen of the United States, and lo
renounce forever all allegiance »nd fidelity to all ami every
tforeign prince, potentate, State, and sovereignty whatever,
and particularly to the Emperor of Austria.

Sworn in open court this 31st day of July, l$i2, before
s»e, clerk of the court, Ac. Martin Koszta.

t clerk of tbe court of , bein;» a court of record,
oavi:..- common law jurisdiction and a clerk and seal, do ccr-

ty that the above is a true copy of the original declaration
Mr. Koszta to become a citizen of the United State?, re-

taaiuicg opened in uiy office.
In testimony whereof, I hare hereunto subscribe my name

[l. s.J and affixed the seal of the said court the J 1st
day of July, 18jj.

> Clerk.
It is difficult to conceive how the representative of the-'

United States could have sought to found a proof of the
pretended naturalization of Koszta upon a documeut des¬
titute of all authentic character, seeing that the form of
legalization which is affixed to it, and which alone could
feare invested it with that character, leaves in blank*
tKrtl: the name of the tribunal before which the declara¬
tion of Koszta must have been made, and the name of
tneclcTk who is supposed to be the depositary of the
ariginai document, and that, moreover, this pretended
legalization has neither signature nor official seal attached
to iL But even admitting the authenticity of this decla¬
ration, and supposing that Koszta could, without violat¬
ing the laws of his country of his own accord, and,
without any other formalities, have broken asunder the

which bind him to his native soil, the text of the
document shows that the author of it has done nothing
tawre than to declare his intention of becomiug a citizen of

I-nitt'd States, and, with that object in view, of re-

aouiiciag his rights of nationality in the States of the
£mpcnr.
A few days later a new and lamentable episode occurred

to aggravate the question. On the morning of the 2d of
July the commander of the American sloop-of-war " St.
Louis,' Mr. ingraham, sent a message to the command¬
ing officer of the " Iluszar," to the effect that, in pursu-

of instructions received from the Charg«S d'Aflairts
«c the Lnited States at Constantinople, he bad to call
apon bim to deliver the aforesaid Koszta into his hands;
adding that, if he did not receive a satisfactory ans*ef by
war o clock in the afternoon, he should cause the prisoner
.o be taken away by main force. As it was rcasonab'e

our corouiMnder, instead of corapljing with this
irjquest, prepared himself to repulse force by force; and
When, at the hour designated, the American commander,
getting ready to carry out his threat, ranged himself
.aeogaide our vessel and brought his guns to bear upon
she imperial brig, and was about to carry matters to the

"ti-emity, our brave sailors, although much inferior !
sn numbers were determined to oppose a vigorous re-
.stance to the act of aggression which was on the point |
mt being consummated in the neutral port of Smyrna

a '."el 0f War ^longing to a Power
' IfT''' at >eaoe- Uur Consol General

Vhlh. .n £ Pre:entln« thi» bloody catastrophe,which wou d probably have ended in the destruction of a
wuiderable portion of the town of Smyrna and of ves-

3h ,n ^ naUoDS| ln the harbor, by consehting that Koszta
*>ouU temporarily, and until the settlement of the diffi-

SSi ^ the robJcct' he confided to the
TS.. '1 Con8ul General oi France at Smyrna.

1 he return of Mr. Marsh to Constantinople a few days
r'r **ents brought on a discussion, between him-

apf and our Intemnncio, of the question whether Martin
MAtta was to be conwidered as an Austrian subject or as
aatuen °f the United States. Although still ignorant
of this discussion, the Imperial Government has come to

» « n
""t'011 not t0 ddn>' lo"P« addressing itself

tothe Goveriiment of the United States through my in-
.trnmentahty. There are two distinct questions involved
bb tiiis discussion. One is the main question relating to
the dispute about the rights of jurisdiction which has
risen between the legations of Austria and of the United

* at Constantinople concerning Koszta ; the other
.ration, at least fully as important, is that which has

LJT"Cf V:0"' /orma,itie» in ?irtue of which the
««e«ts of the Umted States have deemed themselves au-

il' T * UrpUg thf'r P^tensions.
im til,

" TrfhT i ' |tll,f firslof t,ie8. ,wo questions, treated

IWhich t"ken »'»«« on the sub-

id Jflrun Of .h" I"l®rn"nci® «»id the Charge d'Affaires

Jt tVnlted SU,Min Turkey, the Imperial
e,',irel3r the *ie*s of Huron de Uruck

.ubject. I.very thing combines to make the ImperialGovernment persist in .hi, estimate of the matter.
P
The

I^mler of hT' ' to KossU's breaking
asum er, of bis own acc^H, Hnd without having obtained

Sfr°m th- :iu,'"'rities of

Th« WW ? I! « r
nationality which bind him to it.

Tb » very declaration of that refugee on board the '. Hns-
.ar, to the presence of the American consul and of the

u
"i1t' lA)uie'" »how* that he still con-

mden himself as a subject of the Emperor. In short
?ven according to terms of the law of the l oion, such a

Jeclar.ition, supposed to have been signed by Koszts, and
which Mr. Jirown has pretended to infer his natu

£ * r!" t9 lDite<1 Sute8' i8not aufficient to produce!ZlLl-CL TbC un^*r"fn«d thinks he may ,lispense
.ion »

" ^ther details in regard to this ques-
¦ffii'ns r?.*?. T' ,K* of State of the United

l° *r8Dt t" individ¬
ual ,,u»,La, / ?Wlm ,n t,,i8 cateKf'r7. and that off,-

tto.t
btCH mmd* time to time to

^^Von7f*nrtiwaStrd?hbVtherfnr*' concerT)in^ thp
or at 8mvn,. 7' b* Consul-General of the Em- I

.hen, in virtue of Those'li^Sl iTl"1'7 j',Mi'1Wj
.abiecU in Tnrk. v. «

treaties which subject Austrian

P®ra°n of Koszta iithinlh^ h,- Z""*^
8u< li Iteinir th» n.-. .i .

his jurisdiction.
».l Id. (i'lT.rriiMtni .If lURrt'gSu""TlT

=of r.,,e:
But, apart from this question of iarisdirtinn ;> .

JO^tbe mode adopted by the ftiniiSSSTf'thauSCi
fliatas, in order to settle the natter, which has J^n
£lj3t 0oTerBm*nt legitimate grounds of j

The act of violence which the commander of the sloop
. Literal.makes no mention of either translator.

of-war " Si. Louis" committed against the Austrian brig
" llubiar".that real act of war, committed iu full peace,
in a neutral port, the fatal effects of which were only
averted by the prudenoe and moderation of our Consul-
Geuerul at Smyrna.constitutes an outrage upou the

principles of the law of nations; aud the Imperial Gov¬
ernment has no doubt but that this act, viewed iu such

light, will have been condemned by the Government of
the United States, said Government being itself interest¬
ed iu preventing the repetition of similar occurrences.

TLu events of the 2d of July at Smyrna preseut iu a

twofold point of view a serious duvlation from the rules

of international law.
1st. The commander of the United States sloop-of-

war "St. Louis" threatened the brig of his Imperial
and Royal Apostolic Majesty, the "Huszar," with a hos¬
tile attack, by bringing his guns to bear upon the latter,
an«I by announcing, in writing, that if a certain individu-
al detained on board, whose nationality was being discuss¬
ed between tho agents of the two Governments, was not

delivered over to him at a stated hour, he would go aud
take Lirn by main force.
There cun be 110 doubt but that tlio threat of attack-

iug, by main force, a vessel-of-war belonging to the luili-1
tury marine of a sovereign Stato whose Hag she carries,
is nothing else than a threat of an act of war. Now,
the right of making war is necessarily, and from the very
nature of that right, inherent in the sovereign power.

" A ri,;nt < f en momentous a naturo," sayg Vattel, (Law of
Nation.'', vol. 2, book 3, chap. 1, «ee. 4.) "the right of judg¬
ing whether.the nation has real grounds of couipluint; wlic-
tiier »"'io is umkorntd to cmphty force, mol jniiijlublr, iii tub.
tn.j "/¦ 'triii*; whether prudence will aJuiit of such a step,
rin.l whether the welfare of tho State requires it.that right,
I fay, CUM ItluD'j uti/tf tv\th hojy of thc nation or to thc »;vtr-

< !/% ler I'.jjrcutnt'it{ce. It ii> doubdes-i one of tho«c rights
in (out 1-Inch tin re run be no -itutury gocvrnincut, und which
are therefore called riyhts <>/ J/tijtifg."

i lie founders of the Republic of the United States ful¬
ly recognised, from the beginning of the Union, the rights
reserved to the sovereign power. Tho articles of per¬
petual confederacy and union between the States of New
Hampshire, Massachusetts, &c. of 1778, contain already
iu«j following stipulation. (IX; S 1 :\ " The right of «.-

during war and to make peace shall Dciong Sbleljr and
exclusively to the Congress of the United States." This
basis of the public law of the United State* was preserv¬
ed and sanctioned by the Constitution of the United States
of 1787, which reserves the power of declaring war ex¬

plicitly to Congress, (sec. VIII.) Upon this point the
Constitution of the United States harmonizes perfectly
with the public law of Europe.
But this right, reserved to the supreme power of cacli

country, would become illusory and null if commanders
of naval forces or others were to be explicitly or tacitly
authorised to undertake, either of their own accord or

upon the order or with tlie consent of a diplomatic ox-

consular agent, to commit acts of aggression and of war

against th* vessels or the troops of another nation with¬

out special instructions from the supreme authority of
n0Ulied ^ the '~*eribedybyf

It is impossible that the regular Governments of the
civilised wond can wish to expose their authority us
well as general peace, to the hazards of hostilities com!
menced without their knowledge, and without special
authority from the sovereign power, by such or such
functionary, in & foreign land,

idly, 'iiiisact of hostility has been committed in a

neutral port of a Power friendly to both nation
"

.

li t.h*r® be one Point in maritime and inter-
national law wli.ch is c early and positively defined and
which has been adopted by all the Powers of the world

bition f,
' cf ncutr*l ports, the absolute prohi-

rSon' commH.,Ing. sach ports, acts of war and of
lolence, even against tho enemy with whom we are at

open war. Modern history furnishes but few evunnlcj
of cases of this kind. One of these rare instance*
attack upon the Dutch East Indian fleet, which had taken
shelter in the port of Bergne, ia Norway, by the admiral
commanding the forces of the enemy; and although
t^DorrVS'^anI7^ gUU" °f tbC f0rt of that
trai j)ort, J altel.an authority universally recosnised in
matters relating to the law of nations-does nevertheless
accuse the neutral Power (Denmark) of having comX?
ed in too fiunt a voice of an undertaking so injurious to
her dignity and to her rights.

junous to

In order the better to establish the concurrencc of all
nations and the unanimity of all expounders of civil law

Z nVUr W%?a qU0tc lhe Authority of an Vme
rican statesman. The fulb.wino .1 .

-«ue-

Ilenry WLeaton .

the opinion of Mr.

rights of war from this *ution,aree TTUia|Llhc
h liri.ish privateer stationedKf w thin he HvVm^

rapture in que.-tion within three EngLh mUe« oTtU^luviil
JiXSSnVJl!VTSi^u'T ""p'rr*"'"1
,. .

j L" ". ocott, So, also, where 1 i> 'Hi

£& . »p'»« -i".
boats out of the neutral territory, tho capture was be
mrahd; for, though the hostile fore, »Lpl spSlS
tth,raptured Vei'el lying out of the territory, yeYn .ue

I perm/ited. lLt'.*to
' thfterl^S*-7 **rnSt "n 'IecUrftl within
the territonal jurisdiction of a n,.ulr , 8ut , . , j

Si. .',,".'?."''' W"h tatb """ ? coDdcnn-

^ ? ¦'1". if captures mj,
y belligerent cruisers in the bays of a neutral State

tlStlrntL 0a,S..of ve8se!s stationed thefe out of

the United 8Utes>nd^}' f uccording to the law of
?u.tes nnd ,he decrees of the uiHritime courts

frieiidhf pr«a,ni' Bn ntUck, Up0n a Tts»el belonging to a

Ineiidlj I ower 111 a neutral port would deserve to be cen
sured 111 still more severe terms.

ibe hiitory of maritime wars at the period of the
French revolution furnishes abundant proof of the very

EnSSl iT ? ? *iUl Whi<5h ,he Government of the

un7ersl^?e r.ma,1'i'U,(n thC rigLt8 °f ,)eutrBl^ the

the fi^.., cite some celebrated cases in which

fills have defin 1 ^<ircJt,,e high position which he

Dorts Ji r
absolute inviolability of neutral

StateH on the r, . .

Government of the United

I this slight allusion to tl^^riodJi.t'SEi 'SSj'f <0

The Imperial Government entertain* ».. u t

.on of .bo ,o»« .f or"° 'ri.v Z °<C

outrage* proportionate to the magnitude of the

I
himself of this occasion to offer

1WJ2ES£8U" "¦« ~-^r'
Th- Hon. W«. I, Ma.ct,

LSEMA.SN.

Secretary of State of the United States.

Mr. Marry to Mr. Huhemann.
Department or Statf,

f.. ,
Sbptkmbrr 26. 1850

Hiil °r> re?l .t!11 1" carefully considere<l the note of Mr
ilulsemaun, Charge d'Affaires of his Majesty the Emperor

" ,hc 29lh ultimo, addressed to this Depart-
.rrttid i " doc,,menta restive to the much re

with a vUw7fnCM "t.Bm/rn'1 ln J°n« «»nd July la»t,
tt !l * ascertain the nature of the complaints
in that aTJ: r<, ,?',in:t th" Aroeri"*n "«cers e, gaged
c ^sf ;^ f°7h,C of Haris-

shn^N i AH'tn\m,KbtJ» entitled to receive in case he

rights.
" 1 * o rs 1,4,1 n<>t dul/ respected her

.,!U?.h. !,iflr,,rin? rer7 much from the views presented
Solent still S®"'R.nnon hph»lf of his Government, the Prc-

nr noLJ' ! ,lh°^ thc "position of the

_-if on which his own conclusions are fonnd-

tu^^Ure Ooveh.»e.t to look at the

I k 'V "fht from that in which it is
presented by that Government.

son! ';o,hMr',U!f £ ^ to present these rea-

if in t?^rf -
"u,',?mn"n' Rn'l »>. will fail in bis intention

spirit nn l' rr"T J ,,y' he d<M>" not *Tinre * friendly
neL I .? ' "l e

n" U C,t" be (ionc wi,ho"t 'mP*'r-

SLit Lul f Kg,h °J th* Caw' thc introduction of to-

L take exCcepftiJnr or hi-Government

To bring out conspicuously the questions to be passed
be m'Jri.T n" f'' ",e ""dcrsigned that the facts should
be more fully and clearly stated than they are in Mr
iiuisrniHnn s note.
Martin Kosrta, by birth a Hungarian, and of course

IT' ,U,frl1at ,Ut Ume' took nn "P"" Rnd .««"

L i, P0'"^^ movement of 184fU'4«», designed to
detach Hungary from the dominion of the Emperor of

theclow of that disastrous revolutionary
movement, Kostta. with many others engaged in the

sarvfr°vh* ^
refuge in Turkey. The extradition of these fugiUves,

Kosita among them, was demanded and pressed with
great vigor by Auatna, but firmly resisted by the Turk¬
ish Government. Ihey were, however, oouflued atKuU-
hia, but at length released, with the understanding or by
express agreement of Austria that they should-leave
Turkey and go into foreign parts. Most ef them it is
believed, before they obtained their release, indicated the
United States a« the country of their exile. It is al'eg.
ed that Kosita left Turkey in company with Kossuth--
this is believed to be a mistake ; and that ho engaged
never to return.this is regarded as doubtful. To this
saiiUuo* of tataisliuent, for such U the true character wf
their expulsion from Turkey, Austria gavo her consent .

in truth, it was the result ef her efforts to procure their
extradition, and was accepted by her as a substitute for
it. She had agents or commissioners at Kutahin to at
tend their embarkation, and to her the legal consequences
of this act arc the same as if it had been doae directly
by herself, and not by the agency of the Ottoman Porte
Ivoszta came to the Unitod State* and selected this coun-
try for his future home.
Outhe 81st of July, 1852, he made a declaration, un¬

der oath, before a proper tribunal, of his intention to be-'
cume a cit.zeu of the United States and renounce all al¬
legiance to any other State or sovereign.

After remaining here one year and eleven months, ho
returned, on account, us is alleged, of private business,
of a temporary character, to Turkey.in «n American ves¬
sel claimed the rights of a naturalised American citizen,
and ottered to place himself under the protection of the
united States Consul at Smyrna. The Consul at first hesi¬
tated to recognise and receive him as such ; but after-
wards, and some time before his seizure, he and the
American Charg6 d*Affaires ad interim at Constantinople
did extend protection to him, and furnished him with a

UzkcrtU.a kind of passport or letter of safe conduct
usually given by foreign consuls in Turkey to persons
to whom they extend protection, as by Turkish laws
they have a right to do. It js important to observe that
there is no exception taken to his conduct after his return
to Turkey, and that Austria has not alleged that he was
there for any political object, or for any other purpose
thun the transaction of private business. While wait»"F,
'at 7 *". opportunity to return to the United
States, he was seized by a band of lawless men freely
perhaps harshly, characterized in the despatches as » ru'fl
bans, " Ureek hirelings," " robbers," who had not, nor
did they pretend to have, any color of authority emana-

nf ,rom or Austria, treated with violence and
cruelty, and thrown into the sea. Immediately thereaf¬
ter he was taken up by a boat's cr«w, lyiag in wait for
him, belonging to the Austrian brig-of-war the Husxar,
rons' U I 1 Ve3fie1' aml thcro confined in

avowed' ftS lt Wfts then suspected, that
these desperadoes were instigated to this outrage by the
Austrian Consul-Oeneral at Smyrna; but it is not pre¬tended that ho acted under the civil authority of Turkey
the Turk^S Crtrary' U i3,'uJn,itttJ ** application to

to erant ?h« 'U^m>'rua- that magnate refused

Kofzta Austrian Consul tny authority to arrest

hetetSrf^k*th? UnUetl SUtC5 at Sn'yrnfl. ^ soon as

fir,.?i il n
seizure of Koszti, and the Charge d'Af-

aires of the United States ad inUrim,at Constantinople
theTuaflrtrilinrrC !ednWith the Twkish authorities, with
mlir r^ r General at Smyrna, and the com-

the ground Si .' x
° bri« of'W!l1' for Ms release, on

daim Koszt/' .A?Cr11Can nationality. To support this

oaTh in a S.0r,STl cert,ficate ** Jiaviflg niade) un(ler

^become an A,
m ¦New Yoik. a ^duration of intention

to become an American citizen was produced at Smyrna
Serial VuEnC?TJ °f .' plftCed 1,1 the hnn^ of the lm'-
S iS ; Internuncio at Constantinople. The ap-

we l asZVo^M °ffi«Cer8at 8m*rna for ''^ "beration, L
ron delRrnl (l i

°*'' 0Ur Cbnr& ^'Affaires, to Ba-

wu fruS Anstrun Minister at Constantinople,
111ere was a sot M p 1 ! bo5an,e "odious ot Smyrna that

IaBcUI'lf 'le*'Zl on the part of the Austrian of-
fiuals to couvey him clanlcstinely to Trieste a city with

s.uS'5"?of i,hc K°peror ¦" opp v,;D
of

",C SL L°°"
command ot Capt. Ingmham, arrived in the harbor of

er ot the Str<I " WaH e*ecutc,J- The command-

made to fcfm rTU , ? Vie rer.sentation of the case

^ f®U u t0 bt his du,y. it unquestionably
rican pJoSint°Mhe validit-v of ^osz.a', claim toAme-

nnful j
' ® Proceeded with deliberation and

prudence, and discovered what he considered just grounds
|"7'« \«° ?«"»¦' .Ulm t, be di,cki,gef« °,c!
rtf.i:

^incricfl" nationality. During the pendencyof th smquiry he received notice of the Lig/ to take

seS £Sdrn,el^*fwe ,hc f»uesti0»
Z hLT. th°d0n».n 0M Of the Emperor of Austria.

covered de!i«rn° r CT1?.euce of bad faitil Asides the dis-

deman!led I i
evading the inquiry, Capt. Isgrahumdemandedhtareease and intimated that he should re-

ccrfain hour p f T'1 LWaS Uot complied with by a

An.ammo-»
ortunately, however, no force was used.

livcrcd to tlie I"8! ra"',e ^y which the prisoner wasde-

be keot )>v 1 imi n't °'the French Consul-Oeneral, to

mD tLe^."ed Stat« and Austria should
g^e. \°, the m«nner of disposing of him.

it iiuoQripta!Cment °f th° frtCtS is dcem^ important, as

distinctneas th«
,C T°" and aid in Panting with more

». J the questions to be discussed.

of the "pr .Mngn»ed Wil1 r°W Proceed present tbe views
ho resident upou this transaction, aud his reply to

these several demands. 1 '

' #k "It Irirr1. MaJe«ty demands that the Government of

,in, ,K f ./atfSnBhJa" direct Ko«'tatobe delivered to

ilTn't- . 'iildl<*T0W the conduct of the American
agents in this »ff«,r, call them to a severe accou«», .nd
teiiUfr f»»i iihietion proportionate to th# outrage.

In order to arrive at just conclusions it is accessary to
astfertA'n and clearly defint Koszta's political relation
with Austria ond with tbe United States when be was

! " ¦I"'?? ThiB U tbe fir8t Point which naturally
Wnn I, / .

r cons"'eration, aud perhaps the mo.st
important one in its bearings upon the merits of the case.

Jhere is great diversity arid much confusion of opinion
SMVoM f°»UrC ob'igations of allegiance. «y some
it is held to bean indestructible political tie, and, though
resulting from the mere accident of birth, yet forever
.inding the subject to the sovereign ; by others it is con-
sidered a political connexion in the nature of a civil con-
ract, dissoluble by mutual consent, but not so at thcop-
t«on of either party. The sounder and more prevalent
doctrine, however, is that the citizen or subject, having

i u v performed the past and present duties resulting
from bis relation to the sovereign Power, may at any time

r.uiTtL i*^ obli«ation of allegiance, freely
I the land of his birth or adoption, seek through all

rriea,a 'nnd seIect any where thftl which offprs

W? prospect of happiness for himself and his
V' 1

.

en tbe sovereign power, wheresoever'it may
be placed, does not answer th«< ends for which it is bc-
stowe-l, when it is not exerted for the general welfare of

i p« or has become oppressive to individuals, this

^ri^ W. . a,W re?t9 on RS firm * hMi' nnd i» similar

tyranny
^ ° rigbt which legitimates resistance to

n Jle;rfl,iC,,in« 'aws on subject of allegiance are of

I . f." "iracter and have no controlling operation
»hJm »i'i° ern,or,nl 'im'ts of the countries enacting
ipc» i.

"nccr,ftmty ss well as confusion on this sub-
K,.*ing due consideration to the fact

P" ,e" ,0 lbe question now under consideration
ii#ht tn

ent nations, and that neither has the

s«ftl« .ltM own municipal laws for the rules to

iuriodi tif t' af er.i" which occurred within the
jurisdiction of a third independent Power.

nrone'rlv'in ''e.cre®s nor American laws can be

ternati/nn.1 U °r . t
°r d'rection in this case, but in-

and hv thi> r T* ".rn,!, c* n,les for a correct decision,
fioi at

1rr,m ,,lis Sourcc "hfJ upon the transac-

r ',81,roe frHtar« to be discerned.
Iivi »ir» ,M>^on 'he. jurisdiction of Austria, her

t«n ot Ttirk.'v'h'y ino'><'rat,Y< in h»s case, unless the 8ul-

his dominion^ » a*»< ,n»,*n to g'Te t',em Ti{Cor within

has rX If7,, 7 rent7 r,if>uU,i"D-- The law of nations

reenrd* "tn),on 1 subject of allegiance, and dis-

nic-ip.l cwl.,
""riwloni itopoMd upon It by m«-

^.Bende'iVstBtl.T? m"r* ,!.v'I'' prorpr liti^. in-

"r.'L'r^'rK, s,i *".*e*"
d. . mtiTr born ^Z7Z
n rnnlionnl I.. .Ilo.. Jo'^SKLhTli "tir1"".'
.omojime. yi.ld .b.t ri,,.
i mi . Zt""bir !»"' """ P''«
a deL«d h! .conlr"rJ. compliance with such
vJrlT, 7 ¦ ^ considered a dishonorable subser¬
viency to a foreign I ower, and an act meriting the repro¬bation of mankind. As rendering needles, all further
argument on this point, the undersigned will recall ^o Mr
Flnlsemann s recollection what took plnCe in 1R<!I and
I .>() in relation to the reclamation of Polish ref.>imp« ir
Turkey by Ru.,1;. of

'

r «S. , "*?*¦ ('"""f"1 -"fig.., wl.il, th.,r

~£s} n^;,ut r,:'
¦lor, of T»rk.y .IH po... .o^rL
St of nations She might well apprehend for herself as

the nations of Western Europe apprehended for her that
a refusal in her critical condition would put in ieoDerdr
her existence as an indepen-lent Power; but sho ,/jd re^
ftct. Noth Austria and Russia placed their reactive de
mands on higher grounds than a right of extradition ..n

d«lb.l...f ..lr ; th.y
claim by founding it upon the obligations of existing trea
,es-the sams, nndoubtedly, that are now urgelnnon
the consideration of the United States. Ru«sia and Aus¬
tria, however, both submitted to the refusal, nn-l never
presumed to impute to Turkey the act of refosal as a

breach of her duty or a violation of their rights

To show that tlie *«ry same claims to righu »°*"tuP
in this ease were overruled aud repudiated in 1*4 J
lft&U tU« muiUr»iii«**d will r»'f«r to the coteuiporaneous
view# of eminent statesmen in regard to the conduct of
the Sultan in refusing to surrender, on the demand of
Austria uud Ruwia, the Hungarian and 1 ohsh refugee
who were claimed by these Powers as rebels and traitors.

Sir Stratford Ctnniny, the British Ambassador at Con¬
stantinople, entirely approved of the bultau s course on
that occasion ; indeed, he advised it. In a letter to his
Government, dated the 3d of September, 1849, he says.
" On grounds of humanity, not unmixed with considera¬
tions as affecting the Porte's character Hud future policy,
I have not hesitated to advise a decided resistance to the
demand of extradition." From auother letter ot this Am¬
bassador, dated the 17th of December, commenting on and
commending the courageous firmness ot the Sultan in ro-

fuhing the demand of theso powerful Emperors for the
surrender of these fugitives, ou the same pretence,us now
set up by one of them to justify the seizure of Kobztu,
this extract is taken:

" Allow uio to add, my lord, that in proportion as I admire
the courageous firmness with which tho Sultan and his Gov¬
ernment huve determined to make tliiu bland in tho eauee of
humanity und ofJho rights of houor uud dignity, a^uinst a.
demand alike ohjectionable iu suhrtanec and in lorm, 1 foci a

deepening anxiety for the result of their resistance, and for
tho degree of support- which her Majesty's Government nnd
that oi' France may find themselves at liberty to afford, not
only in tho first instance, but in still graver circumstances,
should the present partial rupture unfortunately assume a more
serious and menacing character."

In these views tho French Minister resident at Con¬
stantinople fully concurrcd, and so did the British and
French Governments ; and both were prepared to espouse
the cause of Turkey if her humane and honorable course
in refusing these unwarrantable demands had provoked
the resentment and brought down upon her tho hostilities
of these mighty potentates. Tho opinions of other dis¬
tinguished men approving of the decision of the Emperor
of Turkey in refusing to surrender the Polish and Hun¬
garian refugees, both on the ground of humanity nnd right,
have fallen under tho notice of the undersigned, but he
bus forborne to quote them ou account of the unworthy
motive ascribed therein to tho Powers making tlie de¬
mand, and the harsh epithets by which their conduct is
characterized.

It is an incident of great significance, and bearing au¬

thoritatively upon some of the most important questions
now raised, that the case of Koszta (for he was one of the
Hungarian refugees then demanded) was fully discussed
in 184'J, not only by the parties, but throughout Europe,and decided against the right of Austria to require his
extradition, cither under the law of nations or by exist¬
ing treaty stipulations. This decision deeply interested
not only rulers and statesmen, but the great body of the
people of every country. They investigated its merits,
admitted its justice, and commended the firmness and hu¬
manity of tho Sultan for his course.

It is to be regietted that this claim for the surrender
of Koszta and his companions, so fully considered then
and so signally overruled, should be again revived by
Austria under circumstances which make tho United
States a reluctant party in the controversy. The claim
has been repudiated by the general judgment of Europe,
and this Government is unable to discover any sufficient
reason for dissenting from that decision.

Austria appears to have been aware that her right to
seize Koszta could not be sustained by international law,
and she has attempted to derive it from certain treaties,
or " ancient capitulations by treaty and usage." The
very slight and inexplicit manner in which this authority
is adverted to in Mr. llulsemann's uote apparently indi¬
cates, if not a want of confidence in it, at least a desire
not to have it scrutinized. If there really wus such an
authority, and it was of such an extraordinary character
as it is assumed to be, it would have constituted, as
Austria must have clearly seen, the main strength of her
case, and she would not hav*5 referred to it in such a
manuer as to leave the very existence of it open to doubt
or question. The paragraph referring to it is the fol-
lowing:
" As there can be no doubt' therefore, conccrning the ques¬tion of nationality, the Consul General of the Einpcror at

Smyrna wa* without doubt perfectly justified when, in virtue
of those treaties which subject Austrian subjects in Turkey
to consular jurisdiction, be seized the person of Koszta with¬
in the palo of his jurisdiction."

If there be such treaties conferring such a power, with
such extraordinary means of enforcing it, strange indeed
it is that more prominence is not giveu to the fact in Mr.
llulsemann's communication. Why arc the dates of these
treaties withheld? What is still more important, why is
not the language conveying this authority quoted ? The
undersigned is constrained, for reasons he will brieflyassign, to question the accuracy of the interpretationwhich derives the right claimed in the above paragraphfrom any existing treaty between Austria and the Otto¬
man Porte.
The Austrian Internuncio at Constantinople, in a con¬

ference with Mr. Marsh, the American Minister Resident,
spoke of such a right as derived from "ancient capitula¬tions by treaty aud usage." It is not shown or allegedthat new treaty stipulations since 1849 have been enter¬
ed into by Turkey and Austria. The " anoieut capitula¬tions" were relied on to support the demand in that yearfor tho surrender of the Hungarian refugees; they were
scrutinized, and no such authority as is now claimed was
found iu them. The French and English Ministers at
Constantinople, who advised and sustained the Sultan in
resisting the demand of Austria for their extradition,
would not have given such advice if they could have
found in existing treaties any authority for that demand,
or any obligation on the part of the Sultan to yield to it.
Lord Palmerston, then her ltritannic Majesty's PrincipalSecretary of State for Foreign Affairs, carefully examined
th«*e treaties, and expressed Lis conclusions thereon iu
a letter to Sir Stratford Canning, dated -4th of Septem¬ber, 1849. Iu this letter, which contained an cxtruct
from one of these treaties.that of Belgrade.and refer¬
red to the claims of Austria founded ou them for the sur¬
render of these refugees, he says: " The utmost that
could be demanded would be that they [the refugees]should not be allowed lo reside permanently in the Turkish
empire."
Coming down to a later period.to the very transaction

at Smyrna.abundant reasons are fouud for denying that
Turkey was then under any treaty obligation to deliver
Koszta to Austria, or that her Consul General had autho¬
rity to seize him. Ou this subject it is allowable to resort
to the declarations of the public men of the Porte as evi¬
dence iu regard to an issue of this kind. Their explicitdenial mny be fairly considered as equivalent to Austria's
affirmation without proof, where proof, if it existed, could
be so easily adduced.

In a despatch to this Government of the 4th of August,180-1, Mr. Marsh, the American Minister Resident at
Constantinople, says :
" I have had several conversations on this subject with the

Minister of Foreign Affairs and with Aali Pacha, Governor of
Smyrna, at the time the affair took place. There distinguish¬ed persons are very far from expressing any dissatisfaction
with the course pursued by us. They sustain tho view the
legation has taken of the legal character uf the question, and
Aali Pacha informs roe that a few years since tho Austrian
Government refused to surrender to the Porta Turkish rebels
who kad fled into Austria, on the very ground now taken bythe Porte.namely, that the treaties did not provide for the
extradition of political offenders."

Mr. Brown, the Chargi d'Affaires d'/in/eriwi of the Unit¬
ed States at Constantinople, writes that in an interview
with Chehil-Effindi, also a Turkish officer of high rank
and great experience, in which the affair at tfmyrna was
discussed, he observed that " the Austrian Government
does not possess the power by treaty to arrest anyone on
Ottoman soil for political offences." There is now, how¬
ever, something more decisive from Turkey than the
opinion of her public men in opposition to this treaty-claim of Austria. The Government of the Porte has pro¬nounced a judgment in relation to the seizure of Koszta,
which Austria herself is bound to respect. It has pro¬tested against the conduct of the Austrian agents In that
affair as unlawful and a violation of its sovereignty ; but
not one word of complaint, not a murmur of dissatisfac¬
tion from Turkey against the conduct of the functiona¬
ries of the United States at Smyrna has yet reached this
Government. This is certainly an anomalous case. Aus¬
tria arraigns the United States for violating the rights of
Turkey in the Koszta affair; Turkey, the offended party,
exonerates the United States, and protests against Aus¬
tria. our accuser, for th* very same offence.

These considerations have led the undersigned, as he
believes they will lead all others who duly rcflect on
them, to the confident conclusion that there exist no trea¬
ties between Austria and Turkey which could justify or
in any way countenance the seizure or imprisonment of
Ko<zta by the Austrian functionaries.
But if Austria really has such authority by treaties as

she now claims, it confessedly extends only to " Austrian
subjects." It could not, therefore, be applied to Koszta
unless he was such a subject at the time he was seized.
If the question of his nationality is to be settled by inter¬
national law, the only code which furnishes the rules byWhich this question is to be determined, there is no good
reason for adjudging him to have been, when seized at
8myma, an Austrian subject. But settle this question,
as Austria would have it settled, by an appeal to her own
civil code, the result will be the same.

By the consent and procurement of the Emperor of
Austria, Koszta hod been sent into perpetual banishment.
The Emperor wan a party to the expulsion of the Hun¬
garian refugees from Turkey. The sovereign by such an
act deprives hia subjects to whom it is applied of all their
rights under bis Government. He places them where he
cannot, if he would, afford them protection. By such
an act ho releases the subjects thus banished from the
bond of allegiance. Any other result would make the po¬litical connexion between the eubject and the sovereign a
state of unmitigated vassalage, in which all the duties and
no right* would be on one side, and all the rights and no

duties w.uld be on the other. Koaii& must be regarded
aa having been banished by Austria; for he was oue of

lil Bhe Procur<jd t0 be "pel-
^. w They were released front con¬

finement at Kutahia on condition of submitting to perpet-ual banishment, and she hud two person, urJeut Lt their
departure " who claimed and obtained there an active
Bl.are in the arrangements." Koszta, could na& the.
after be rightfully demauded as an Austrian subiect ^
The proposition that Koszta at Smyrna was not an

"Austrian subjeot" can be sustained on another ground
By a decree of the Emperor of Austria of the 24th of
March, 1832, Austrian subjects leaving the dominions of
the Emperor without permission of the magistrate and a
release of Austrian citizenship, and with an intention
never to return, become "unlawful emigrant*," and lose
all their civil aud political rights at home..(Ency. Amer.
Tit. Emigration, 2 Kent's Com., OU, 61.)

Koszta had left Austria without permission, und with
the obvious and avowed intention never to return: h£was,
therefore, within, the strict meaning of the imperial de¬
cree, "an unlawful emigrant." He had incurred and
paid the penalty of that offence by the loss of all his civil
anl political rights. If he had property, it had escheat¬
ed, and he was roduccd to a state worse than absolute
alienage ; for aliens have, by right, the benefit of pie civil
lawd lor protection in whatever couutry they niay be.
Stripped by this imperial dccreo of civil and political
rights, Koszta had, in Austria, no redress for personal
wrongs, and ubroud lie had no oluim to protection from
the Government that would still hold him as a subject
lie was, in regard to Austria, au outlaw. What right can
a sovereign huvo to the allegiance of a person reduced by
lum to such a miserable conditiou 1 It seems to have been
I'.10 very object of the Austrian decree to dissolve the pre-
vious^political connexion between the "unlawful emi¬
grant" aud the Emperor. In Koszta's case it was dis¬
solved.
Some importance seems to bo attached to Koszta'a own

opinion of his citizenship. The note of Mr. Ilulsemanu
conveys the impression, though it does not contain the
express averment, that he acknowledged himself to be a
subjeot of the Emperor of Austria. The passage, when
close y examined, shows that the alleged acknowledgment
ih only an inference from undisclosed premises. The lan¬
guage of the note on this subject is the following: "The
very declaration of that refugee on board of the Huszar,
in the presence of the American Consul and the comman¬
der of the St. Louis, shows that ho still considered him¬
self as a subject of the Emperor." The declaration re¬
ferred to in support of this inference is not given, but it
is undoubtedly the response Koszta is reported to have
made when interrogated as to his being an American oiti-

>»
m
»

IIuiJgarian, and will live and die a Hunira-

.r«?r.°WD'^he Chap«* d'Affaires ad interim of
the United States at Constantinople, who was not at Smyr¬
na at any time during the transaction in relation to Kosz¬
ta, stated in a letter to Baron de liruck something like
the foregoing declaration; but Cupt. Ingraham, who was
piesent, as Mr. Ilulsemann states, when Koszta was ex¬
amined and made the declaration imputed to him, says,
in writing to the Minister Resident of the United States:

I am astonished to see by Mr. Brown's letter that Kosz¬
ta declared himself on our first interview a Hungarian.I did not hear him say so." It may well bo doubted whe¬
ther Koszta ever used any such language. Should it
however, be admitted that he did make that or a simila^
declaration, it cannot be fairly understood to imply an ac¬
knowledgment that he was then a subject of the Emperor
of Austria. To apprehend rightly what he meant by such
a declaration it is proper to consider his situation, his
known sentiments, and his antecedents. In his mind no
two things could probably bo more distinct from each
other than Austria and Hungary. One was an object of
his aversion.the other an object of his love. His allec-
tkins clustered around the land of his birth, and were the
more intense because he thought that country had been
cruelly wronged, and he knew it was unfortunate. In
his visions of the future he saw a happier destiny for Hun¬
gary. jje saw her standing proudly among the iudopen-
dent nations of the earth, under a clement Government
emauating from the will of the people, and dedicating its
constitutional authority to their general wolfare. In the
fallen condition of Huugary ho thought it base to disown
her, and glorious to claim her for the land of his birth.

is situation when this declaration is supposed to have
been made is also to be regarded in interpreting his words.
Ho was in the hands of Austrian agents, loaded with fet¬
ters, nn<l warned of his own doom Bfy tho knowledge of
i /at,C of 80 m,lDy of k's unfortunate companions,
in this forlorn Condition he could not have intended, by
ie language asciibcd to him, to acknowledge any unbro¬

kentie which then bound him to tho Emperor of Austria.
u undersigucd is brought, by a fair application of

hound ppnciples of law, and by a carcful consideration of
uiu tacts to this important conclusion.that those who
acted in behalf of Austria had no right whatever to seize
and imprison Martin Koszta.

It will be conceded that the civil authority of Turkey
i unng the whole period of the occurreuces at Smyrna
was dormant, and in no way called into action. Under
these circumstances.Austria without any authority,
ur ey exercising none, and the American functionaries

as Austria asserts, having no right in behalf of their Gov-
,n'erfere iQ tbe (a proposition which

hnl LIr. contested) what, then, was the condi-
«1 upa/ ? at Commencement of the outrage

vfew nf°Hg lt8 Wh0l.C Pr°eres*? They were all, in tins
JmTr ir VaSe'- W1^0ut the immediate prcscnce and
controlling direction of civil or international law in re
gard to the treatment of Koezta. The Greek hireling
Koszta their victim, and the Austriau and American |
1m: Up0D lLls KUPP°siti«n. all in the same con¬
dition at Smyrna in respect to rights and duties, so far I
itTi^ transaction, as they would have been in
if i had occurred m their presence in some unappropri-

Jiae ?r hty°ad lbe confines of any sovereignState whatever ; they were the liege subjects of the law
of nature, moral agents, bound each and all alike to-ob-

h confirmPiehCP? °f^ kw' 0,1,1 that which

Iverv wlTri bj,d,VlnetSanCtlon' "nd "joins upon all men
every where, when not acting under legal restraints to
do "n o others whatsoever they would that others should

the Kt°en 10
f

7 WCre b0uud 10 d0 110 wron£- and to

fl r .amefln' t0 P^ent wrong from being
> i , o protect the weak from being oppressed by the

rK!^°reiie*eth?,iiHtressca-in c«'«up
fu -1 5r .*" "eiICd K,tboUt any ri«hlful authority.

In?8 grievous wrong; a»y one that could
!?'gb .!eTe .hlm- To do so was a duty imposed under

manUv rftnirTmSt,?nCC8 °f tLe Ctt3e b* the 1,lW9 of ha"

Swlr rr
lDKraham, in doing what he did for tho

1 4^
W°U .' D thia Ticw of the Cfl8C- be fullyjustified upon this principle. Who, in such a case can

the' wMii/d' CDCeT ^'hor,lttVe » right to complain ?' Not

¦istiTvt£i°^n\wry'Jor thty can *ppcai i<» n° to

civil ,fi^ "; conduct. I hey cau derive no support from

torn th^T.^f ther* wa, none called into action ; norlr< m the law of nature, for that they have violated.
furth.V K* the justification of the American agents .till
further beyond controversy, the undersigned will now

EZli i fl°* that Whcn hc was sei"d im-

Anf#Hr* hftd tbe ,,ational character of an

th?St ; . I ?t0TCrn,,ient tbe United States had
the right to extend its protection over him

wh?nCHK'n,Uinenrofthe ccrtific»'e which lie produced
bein n

protection as an American citizen has

rivTn ?,r \f i
consequence of the imperfect cepy

t) i i
Brown to the Austrian Internuncio ; but that

V° ,he An,crican Consul at Smyrna
tri, n l P.r '"graham, to the commander of the Aus-
tr.an bng Huszar and to the Austrian Consul-General

A, C01Ttct c°P^ of il bas been sent to (his
p ment, and verified by a comparison with the record

of the court in ^cw ^ crk in which Koszta made his de-
c In ration in due form of law. To remove all doubt on
this subject a certified copy of that record is aunexed to
this communication.

It is not contended that this initiatory step in the pro-
cess of naturalization invested him with all the civil
ngnts or an American citizen ; but it is sufficient for all
the purposes of this case to show that be was clothed
with an American nationality; and in virtue thereof the

. k. °. u"'ted States was authorized to ex-

jf ,
t0 him lts protection at home and abroad. Mr

a* tbe un(,cr8igned believes, falls into a

(r. i
f"°r error ,0 'onie of his most importantconclusions.by assuming that a nation can properly ex-

dti-L? P^-eCitl°D °B^ ,0 »*t«Te.born or naturalized
nor is ti.P «.* D0/ .

(Joc,Hnc of international law,
narrow

nations circumscribed within such
j1*""0* 1 mit#- ,ThlH does not, as has been before
mar e< complicate questions of this nature by respectfor mun.cipa1 codes ln reUtion to this subject it 'has

character of'tl'iTr °f ',B °Wn' 11 *'T" lhe na,ional
chamcter of the country not only to native-born and na-

Jurahzed citizens, but to all residents in it who ore there

l raided thev IT , "".'"'"tion to become citizens,
1 rovidcd they have a domtcil therein. Foreiffners mav«nd1 .«.» do «c,ui. . 'loraicil l. .conntr,,^t'Z3
t n . i'"T* ' ,Uh "» ¦»»«.» »ot to

l.ndTt .om!!?.,'°t 10 "tnni to tlieir n.U.o
' «n<l uncrwin period; an,I »l,en..er

,* ,lo'r"c'1 international law at once im-

f »k 4 ,"'>0.niem tf1® national character of tha country
J n..( oln'c 't is a maxim of international law that
lomicii confers a national character; it does not allow
<y one who has a domicil to decline tbe national

character thus conferred; it forces it upon him, often
very much against his will and to his great detriment
international law looks only to the national character in
determining what country has the right to protect. If a

person goes from this country abroad with the nationality
of the United States, this law enjoins upon other nations
to respect him, in regard to protection, as an American
citizen. It concedes to every country the right to pro¬
tect any and all who may be cloihed with its nationality.
These are important principles in their bearings upon
the question* presented in Mr. UulsemaDn's note, and

are Wo obvious to be contested; but, m they are opposed
to some of the positions taken by Austria, fee under¬
signed deems it rcspectful iu such a ease to sustain tUeiu
by refereuce to authorities :

" The position is a clear one that, if a person goes into a
foreigucouutry »nd «ngages in trtk(l0 ther<!' Ue U» ,jy the U^of natioDS, to be considered a ulerchunt ol that country, ana
a ««6>i* for all civil purpo.es, whether that counUy be hoi
tile or neutral.".1 Kent Com-, 75. ^

Again : The same authority nays that. /" Iu the law of nation*, as to Europe, the ruUTs that men
tako their national character from thejpu^ral oharacUr qfthe country in which they reside. 3»1W3, i<>.

If Koszta ever had a domicil iu the United States, *e
was in virtue thereof invested with the nationality of this
oountry, and in thin character continued as i°n(? aB
domicil was retained. There are cases in which it is diffi¬
cult Vj settle the question of domicil; but that of Kosztais not one of them. The irfost approved definitions of adomicil are the following :

" A residence at a particular placc, accompanied with posi¬tive or presumptive proof of continuing therefor an unlimitedtime."-^l Uinney'H Reports, 841f.) " If it sufficiently appearthat the intention of removing was to make a permanent set¬tlement for an indefinite time, the right of domicil is ac¬quired by a residence of a few days.".(The Venus, 8 Cranch,270.), " Vattel has defined domioil to bo a fixed residence in
any place, with an intention of always staying there. But thisis not an aocurute statement. It would be more correct to saythat that place is properly the domicil of a plrson in which hishabitation is fixed, without any present intention of removingtherefrom.".(Story's Cou. of Laws, A 48.) "A persuti who
removes to a foreign country, settles nimaclf there, and en¬
gages in the trade of the country, furnishes by these acts suchevidence of an intention permanently to reside tnere as to
stamp him with the natioual character of the State where hereside#.'".(The Venus, 8 Cranch, 279.)
Apply these principles to the case under consideration,and the inevitable result is that Kosita had a domicil inthe United States, lie came [to and resided in this coun-

try one year and eleven months, lie came hero with theintention of makiug it his future abode. This intention
was manifested in several ways, but most significantly byhis solemn declaration upon oath. There can be no bet¬
ter evidence of his design of making the United States his
future home than such a declaration ; and to thiB kind of
evidence of the intention, the indispensable element of
true domicil, civilians have always attached importance.(Phillimore, \ 188.) In the case of Koszta we have all
that iB required to prove he had a domicil in the United
States.the concurrence of an actual residence with the
intention to make this country his future home.
The establishment of his domicil here invested him with

the national character of this country, and with that cha¬
racter ho acquired the right to claim protection from the
United States, aud they had the right to extend it to him
Us long as that character continued.

The next question is, was Koszta clothed with that
character when he was kidnapped in the streets of Smyrna,and imprisoned on board of the Austrian brig-otwarlluszar? The national character acquired by residence
remains as long as the domicil continues, and that con¬
tinues not only as long aB the domiciled person continues
in the country of his residence, but until he acquires a
new domicil. The law as to the continuance and changeof a domicil is clearly stated in the following quotatioufrom an eminent jurist:
" However, in many cases actual residence is not indispen¬sable to retain a domicil after it is once acquired; but it is

retained, aninto nolof by the moro intention not to change it,
or to adopt another. If, therefore, a person leaves his home
for temporary purposes, but with an intention to return to it,this change of place is not in law a change of domioil. Thus,if a person should go on a voyage to sea, or to a foreign coun¬
try, for health or for pleasure, or for business of a temporary
nature, with an intention to return, such a transitory residence
would not constitute a new domicil, or amount to an abandon'
ment of the old one ; for it is not the mere act of inhabitancyin a place which makes it the domicil, but it is Che laot coupledwith tho intention of remaining there,-aitiMo manendi,".
(Story's Con. of Laws, £14.)
At the very last session of the Supreme Court of the

United States a case came up fer adjudication presenting
a question as to the domicil of Gen. Kosciusco at the time
of his death. Tho decision, which was concurred in byall the judges on the bench, fully sustains the correctness
of the foregoiDg propositions in regard to domicil, par¬ticularly the two most important iu Ko?ita's case: first,that.he acquired a domicil in the United States ; and, se¬
cond, that ho did not lose it by his absence in Turkey..(14 Howard's Reports S. C. U. S., 400.)As the national character, according to the law of na¬
tions, depends upon the domicil, it remains as long as the
domicil is retained, and is changed with it. Koszta was,therefore, vested with tho nationality of an American
citizen at Smyrna, if he, in contemplation of law, had a
domicil in the United States. The authorities already
referred to show that, to lose a domicil when once obtain¬
ed, the domiciled person must leave tho oountry of his
residence with the intention to abandon that residence,and must acquirc a domicil in another. Both of these
facta are necessary to affect a change of domicil; but
neither of them exists in Koszta's cas-e. The facts show
that lie was only temporarily absent from this country
on private businese, with no intention of remaining per¬manently in Turkey, but, on the contrary, was at the time
of his seizure awaiting an opportunity to return to theUnited States.
Whenever, by tho operation of the law of nations, anindividual becomes clothed with our nation*' character,be he a native-born or naturalized citlcen, an exile drivenfrom his early home by political oppression, or an emi¬

grant enticed from it by tho hopes of a better fortune forhimself and his posterity, he can claim the protection ofthis Government, and it may respond to .-that claim with¬out being obliged to explain its conduct to any foreignPower ; tor it is its duty to make its nationality respectedby ether nations and respectable in every quarter of theglobe.
This right to protect persons having a domicil, thoughnot native-born or naturalized citizens, rests on the firmfoundation of justice, and the claim to be protected isearned by considerations wbjch the protecting power isnot at liberty to disregard. Such domiciled citizen paysthe same price for bis protection as native-born or natu¬ralized citizeus pay for theirs. He is under the bonds ofallegiaiice to the country of his residence, and if be breaksthem incurs the same penalties; he owes the same obe¬dience to the civil laws, and must discharge the dutiesthey impose on him ; his property is in the same way andto tho same extent as theirs liable to contribute to the

support of the Government. In war he shares equallywith them in the calamities which may befall the coun¬
try ; his services may be required for its defence ; his life
may be perilled and sacrificed in maintaining its rightsand vindicating its honor. In neurly all respects his andtheir condition as to the duties aud burdens of Govern¬ment are undistiuguishable ; and what reasons can begiven why, so far at least as regards protection to personand property abroad as well as at home, his rights shouldnot be co-extensive with the rights of native-born or na¬turalized citizens ? 1?v the law of nations they have the
same nationality ., and what right has any foreign Power,for the purpose of lacking distinction between them, tolook behind the characv*r given them by that code whichregulates national intercourse ? When the law of nationsdetermines the nationality of &ny man, foreigu Govern¬ments are bound to respect its decision.They would have no cause to «omplain if the protect¬ing l'ower should stand upon its t*treme rights in all
cases; but that Power, in discharging its duties of pro¬tecting, may, for sufficient reasons, have some regard forthe civil distinctions which its own laws sinke betweenthe different classes of persons to whom it ha« the right,under international law, to extend its protection. It willnaturally watch with more care and may act with morevigor iu behalf of native-born and naturalised citingsthan iu behalf of thoae who, though clothed with itrf natiouality, have not been «o permanently incorporated intoits political community.

Giving effect to these well-established principles andapplying them to the facts in the case, the result is, thatKoszta acquired while in the United State* their national
character, that ho retained that character wVn he wasseized at Smyrna, and that he had a right to be r«spectcdas such while there by Austria and every other foreignPower. The right of a nation to protect and reqolreothers to respect, at home and altroad, all who are clothed
with it* nationality, Is no new doctrine now for the ftrst
time brought into operation by the United States. It is
common to all nations, and has had the sauction of their
practice for ages ; but it is new that at this late period,when the United States assert a claim to it as a common
inheritance.it should at once be discovered that it is a
doctrine fraught with danger, and likely to compromitthe peace of the world. The United States see no
cause for alarm; no reason for renouncing for them¬
selves what others have so long and so harmlessly en¬
joyed.
There may be a reluctance in some quarters to adoptthe views herein presented relative to the doctrine of

domicil and consequent nationality, lest the practioal as¬
sertion of it might in some instances give a right of pro¬tection to those who do not deserve it. Fears are enter¬
tained that this doctrine offers a facility for acquiring a
national character which will lead to alarming abuses;
that under the shndow of it political agitators, intent
upon disturbing the repose of their own or other coun¬
tries, might eome to the United States with a view o

acquire a claim to their protection, and then to re urn o

their former scenes of action to carry on, urn er. . c innge
national character, their ulterior designs wi grea r

security and better success. This apprehenmon is

lieved to be wholly unfounded. The first distinct act
done by them towards the accomplishment of these de¬
signs would disclose their fraudulent purpose in coming
to and seeking a domicil In this country. Such adeveU
opment would effectually disprove the fact that they
acquired a domicil here and with it our nationality.
Without that nationality they could not be considered as

standing under the protecting arm of the United States,


