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CLAUDE BURSON BACK

FROM LONG JOURNEY STARTING
TONIGHTALL WEEK V?l THEATRE DE LVXE)jl

Armstrong's Daring Dramatic Masterwork

Wanted
Every Fanner in S;i!t River Valley to call at our
store to inspect our Farm Implements. They ire

all high-grad- e toois.
Deering Mowers, J. I. Case Plows, International

Disc Harrows, Binders and Steel Hay Rakes.
It will pay you to see them before you buy.

Ezra W. Thayer
Evervthing in Hardware

Paul

TEACHES IT ASKSTTHE DUTY WE OWE UNBORN
CHILDREN

WHO ISTHE MAN YOUR DAUGH-
TER IS TO MARRY?

WHAT LIFE MEANS FOR THOUS-
ANDS IN THE LARGE CITIES

127-1:)- :. E. Adams ESCffiPE
YOU JUDGE HIM BY HIS

MONEY OR HIS CHARACTER

YOU KNOW HE IS FIT TO BE
A HUSBAND?

A LESSON IN EUGENICS TEXT-
BOOKS DO NOT KNOW

BOLD BID FOR BETTERA THRILLING DRAMA OF
EUGENIC SCIENCE

SEX DO NOT MARRY UNTIL

to place a limit upon: to establish a
boundary beyond which the act, power
or thing limited may not go.

In the case before us may we'not, in
a sense, liken our constitution to .Iced
or grant from the people conveying
certain powers to certain officers re-

presenting certain branches of the

112 -- 1 : E. Washington St

HELPING REFORM
Ho -- Miss I'rctlyfaic, I have boon

roiiv crted, mill I want to make rcsti-- t
i"i any wrong I have done. I

sonio kisses from you, and I
w.'iiUI liUo in give them liark.

S!n- Will. .Mr. Smith, of course f

il.. want In put any obstacle in the
'! your doing what you think is

11 h New York Sun.

s.r. . .i.i n it or, I want some more
lioi air in this office."

All l; . sir; there are a couple of
I " - fcrnis on the next flour. I'll
- iht-ii- i iii. ' I

RED
MAN

DO

DO

YOU SEE "THE ESCAPE" A

theory of innocence, but implies guilt
If there was no guilt, theoretically at
least, there would be no basis for a
pardon. It is granted, not as a matter
of right, but of grace." Roberts v.

State, 54 NE, 678.

The Board has no power or authority
io remil guni nor to restore a prisoner

fuse to grant a pardon recommended
by the Board, and the board is with-
out power to enforce its recommenda-
tions. Counsel, however, contend that
by virtue of the power of the Board to
refuse to recommend a pardon the au-

thority of the Governor is wiped out.
Our answer to this contention is con-

tained in the paragraphs set out above.
It is urged th it if an innocent man

should be unjustly convicted and sen-

tenced to the state prison and convinc-
ing evidence of his innocence be dis-

covered too late for an appeal but be-

fore the prisoner has served the mini- -

government, lor limited periods and j to civil rights, and it seems to us this
upon certain conditions, bearing in is the test. Therefore the Board does
mind that the same may be revoked by j not possess the executive power to par-
tite people? And in the instance of don. It hus only the power to recom-th- e

grant before us have not the peo- - mend a pardon and cannot grant one.
pie granted that power to the Governor, I The Governor may, if he sees fit, re- -

A NfcW STYLE 2 for 25 cts.
EARL & WILSON

MAKKUS OK TROY'S BEST PltODl'CT

mum of his sentence under Scc.1450 of f The retroactive or retrospective al

Code" of Arizona 1913,he could not i lure of this act as affecting this peti- -

Amusements

ly amei ded Section 5, Article 5 of the
constitution and therein provided di-

rectly for the Board created by this
act and clothed it with the powers
given it in Title 21. The clrcum- -

j stances of its enactment alone should
make the court hesitate to declare the
ait unconstitutional were there not
other cogent reasons for upholding the
fa me.

The matter of the designation of this
act on the oflicial ballot was not pres-
ented to the court and we have had
no opportunity to consider this phase,
of the case. We may only observe,
however, that it is a matter of com-

mon knowledge over the State that tho
matter was thoroughly aired when it.

was before the legislature so that the
general public had knowledge of il, and
,i1mo that it is a matter of common
knowledge that this act was made an
issue in the last general election and
wide publicity given to the same. The
matter, however, not having been pre-

sented to the court, and having bad
no opportunity to go into this feature
of the ca:e, we offer no further obser-
vations along this line.

tioner wi,.s not presented to the court
and in the limited time within we have
had o search for the authorities and
pretare this decision, we have had no
opportunity to run down this feature
of the case, but it appeals to us as one
worthy of some attention.

Accordingly", 1kr court finds that
Title 21 of the Penal Code of Arizona.
i913. "Pardons and Reprieves" is not in
conflict with Section 5. Article 5 of the
constitution of the State of Arizona,
and that the pardon issued by the Gov-

ernor to this petitioner on February
25th. 1915. is invalid for the reasons
stated in the return of the respondent,
and it is. therefore, by the court, OR-

DERED, ADJUDGED AND DECREED.
1'it the writ be denied, the petition
dismiia?d. and the applicant remanded
to the custody of the respondent.

Done in open court at Florence. Ari-
zona, on this the 11th day of March,
A. D. 1915.

O. J. B.M'GHN.
Judge.

o--
SPECIAL SALE OF PURE I.ARD.

Small size 40c
Medium 65c
Large $1.23

Monday, Tuesday and Wednesday,
McKEES' CASH STORE.

(adv)
o

Special dance tonight at the Rose
Tree. Eight to Eleven-thirt- y. adv

CRUSADE
TO

UP AND
CLEAN

Well-know- n Reclamation Man Re- -

turns from Work at Belle
Fourche

Claude B. of the reclamation
service is at his desk in the Water
Users' building after an absence of
two months and a half from the city
in the course of which he has jour-
neyed almost across the continent. On
telegraphic instructions from Judge
King, chief counsel for the reclama-
tion service Mr. Kurson joined him
at Newell, S. D., where proceedings
had been instituted by the Water
Users' association of the Belle Kourche
project against the service to oppose
the payment for the project, the wa-

ter users at the time of the institu-
tion of the suit having not elected to
avail themselves of the provisions of
the extension act. But after a hear-
ing in the court of appeals a meeting
was held at which the plaintiffs re-

solved to accept the act and a mem-
ber of the board of review was
named, a Mr. Milne of the associa-
tion.

During his absence Mr. rturson
visited Washington and has returned
more impressed than ever with the
imihirtanee of the service. He is now
engaged in transcribing the very vol-

uminous notes he took of the pro-

ceedings at Newell.
o

PUPILS PETITION THE

BOARD OF SUPERVISORS

Protest Against Flooded Condition
of New River Crossing Signed by

Schoolchildren of Marinette

Protesting against the unsafe con-

dition of the New river crossing on
the fhoenix-Wickenbu- road, the
schoolchildren of the Marinette sec
tion have sent a petition to the
board of supervisors asking that
steps be taken to insure a safe
passage. The petition is signed by
19 pupils, who Have ben prevented
from attending school at Peoria.

Tailings from the Arizona canal,
which are turned into the channel of
the New river are responsible for the
condition of the crossing northwest
of Peoria. Under the rule provid-
ing that the reclamation service may
not cut a public highway, it has een
urged that the crossing should be
bridged, as it is waste water from
the canal system that makes the
crossing dangerous if not impassable
at seasons of the year.

FULL TEXT OF THE

(Continued from Page One)

or shall have power to grant reprieves
commutations and pardons, after con-

victions, for all offenses except treason
and cases of impeachment, upon such
conditions and with such restrictions
and limitations as may be provided by-

law."
As to whether or not the constitu

tionality of a statute can be questioned
in a habeas corpus proceeding- the old
er eases are not in harmony. The mat
ter, however, 'tan settled by Mr. Jus
tice Bradley in the case of ex parte Sie-boi- d,

100 II. S .371, and it may now be
said to be well settled that the con
stitutionality of a statute may be in-

quired into and adjudicated in a habeas
corpus proceeding. See 21 (fCYC, 302,
and cases there cited.

In construing statutes the general
rule of law requires that the courts
will not so construe a law as to make
it conflict with the constitution, but
will rather put such an interpretation
upon It as will avoid conflict with the
constitution if possible. And if it is
possible to adopt another eonstructon
which will sustain the statute the
courts may een disregard the natural
and usual import of the words used.
Such constructions placed upon stat-
ute are in accordance with the pre-

sumed intention of the legislature, and
the legislature is always presumed to
have acted within the scope of its
power. Black Const. Law. 2nd Ed. 60

and cases there cited.
Mr. Justice Story of the 1. S. Su

preme Court in Parsom v. Bedford 3

Pet. m. said: .

"No Court ought unless the terms
of an act rendered it unavoidable, to
give a construction to it which would
involve u violation, however uninten-
tional, of the constitution."

The rule Is. and it is sustained by
abundnnt authority, that the presump-
tion Is always In favor of the constitu
tionality of a legislative act. The Courts
exercise great eoution in dealing with
the question of the Invalidity of an act
of the power and will al
ways sustain such act unless their
unconstitutionality is quite clear. See
People v. Nelson, 27 NE 217, and People
v. Hutchison, 50 NE 599, 40 L. R. A. 770.
And It must be presumed that when the
legislature passes the act In question
it considered the constitutionality of
the same and certainly when it did
pass this act, as it did over the Gov-
ernor' veto, it did not intend that the
same should be a nullity. "Every rea-
sonable doubt must be resolved in fa-
vor of the statute, not against it; and
the courts will not adjudge it Invalid
unless its violation of the constitution
is, in their judgment, clear, complete
and unmistakable." Black Const. Law
(2nd Ed.) 61.

"The constitutionality of a law, then
.is to be presumed, because the legisla-
ture, which was first required to pass
upon the question, acting, as they mu6t
be deemed to have acted-- , with integrity
and with a just desire to keep xirithin
the restrictions laid by the constitution
upon their action have adjudged that it
is so. They are a coordinate depart-
ment of the government with the judi-
ciary, invested with very high and re-
sponsible duties, as to some of which
their act are not subject to judicial
scrutiny, and they legislate under the
solemnity of an official oath, which It
Is not to be supposed they will disre-
gard." Cooley Const. I,im (7th Ed.)
254.

AH sovereign power, under our form

BUSINESS PROPOSALS

"1 hir.teil to Miss Gladys that I was
in the matrimonial market."

"liul she take the hint?"
"In a way. She said I would have

to go to par before she could take
any stock in my declaration." St.
I.ouis clobe;

THEIR USE

"Why do you advocate blanket street
paving bills?"

"To cover the beds of the streets of
course." Judge.

EMPRESS
Monday and Tuesday

"ON
emeus

DAY"
Featuring

ROMAINE FIELDING

"A SCHOOL FOR SCAN-
DAL'

In J Reels A Kalim Mas-

terpiece, Featuring Alice
J vee.

SIX GOOD REELS

couseijm
TONIGHT
Best So Far Offered

SAINT
AND

SINNER
Geo. Ados' Wittiest Comedy

Prices 10c, 20c, 20c.

7
World's Greatest Film-CABIRIA -in 12 lieels.

"Watch for the Date

ow Playing
ELLIS MUSICAL COM,- -

EDY CO.

be pardoned until he had served out
lite minimum ol his sentence. We agree
with counsel that this provision is a
vicious one and suggest that the same
should be corrected by the legislature
at its earliest opportunity. Unless,
however, we could hold that Title 21 is
unconstitutional, which we cannot, we
could nut hold that the provisions of
Section 1450 are unconstitutional.

Our constitution may be amended at
any regular election by a majority vote
of the people, upon the amendment be-

ing proposed by a majority of each
house of the legislature or by petit ion
of fifteen per cent of the qualified elec
tors of tile state, under the initiative.

The act, the constitutionality of
which is in question here, was parsed
by the legislature and vetoed by the
Governor. Both houses of the legisla-
ture tnen passed it by the necesary
two-thir- vote over the Governor's
veto. Referendum petitions were cir-

culated and the necessary signatures
having been secured and filed with the
Secretary of State, the act was placed
upon the ballot and voted upon by the
people at the general election. Novem-
ber 3rd. 1914. In the election the peo-
ple sustained the legislature and de-

creed that the act shall become a law.
A more intricate procedure was nec-
essary and has been followed In writ-
ing this statute into our Penal Code
than would have been necessary for
the people themselves to have express- -

JOIN THE

CLEAN
STAY

of government, is vestea In the peo-

ple. The chief executive has no prero-

gative powers, as in monarchial gov-

ernments, but only such as are vested
in him by the fundrmental law. The
Constitutions of tiie original states,
first adopted, vested roost of the ap-

pointing power in the legislative de-

partment, and very little of importance
in the chief executive, doubtless guard-
ing against its abuse, from which they
had recently suffered under the gov-

ernment of England. In the constitu-
tion of all the states, the most import-
ant part of it has been generally vest-
ed in the people, to be exercised in
populir elections, and the remainder in
unequal proportions in all three of the
departments, much more, ns a rule, in
the legislative than in the others, and
often less in the executive than in the
judicial." Richardson v. Young, 123

SW, 669.
The power to grant reprieves, com

mutation and pardons vested in the
Governor by reason only of a constitu
tional grant from the people. It i.

not an inherent power in the chief
and the same may be condi

tioned, restricted, limited or taken
away entirely by the people themselves
at any time they nay see fit to do
so. "The pardoning power is not nat-
urally or necessarily an executive func-
tion: and, where the constitution is
silent, vests no more-i- n the one branci
of the government than in the othe."
29 CYC, 1563.

It is contended that the language in
paragraph 1297 of Title 21 of the Penal
Code of Arizona, 1913. in the construc-
tion placed by the legislature on Sec-

tion 5, Article 5 of the constitution and
should be controlling and th construc-
tion adopted by this court; in other
words, that the constitution means fsay that the Governor shall have powei
to grant . reprieves, commutation and
pardons upon such condi-
tions and with such restrictions and
limitations as "the Governor may think
proper." We cannot adopt such a con-
struction, for the words "as may be
provided by law" clearly canno' be con-
strued to refer to any other than the
legislative branch of the government.
Hence it is clear th.it nrtlitions. re-

strictions and iimitations may be im-
posed at all must be imposed by some
act of the leei.sl.if.ie or by the people
themselves, in their :g capa-
city the governor is the head of the
executive branch cr the givcinment
and cannot be construed to possess
any powers. Should he
attempt to d.i so he would tie ctuioaeh-in- g

upon the legislative branch of the
government, and such an attempt
would be void.

But counsel for petitioner insist
that Section 5. Article 5. of the consti
tution gives the Governor absolute
power to grant reprieves, commutation
and pardons and that the words "con-
ditions, restrictions and limitations"
as used only refer to reprieves, commu
tation and pardons granted by the Gov-
ernor, and not to the power Itself.
Granting that this be true for the sake
of argument, we do not see the force of
the contention. The distinction strikes
us as rather fine-spu- n as more theo-
retical than real, for what condition
could the legislature impose to restrict
or limit a pardon that would not itself
limit and restrict the power to grant
it to the same extent? Might not the
legislature enact a law imnosimr a con
dition precedent to the taking effect ofN
a pardon which might and could oper-
ate to defeat the pardon itself to worka forfeiture of it to render it a null-
ity, if the same were granted in a man-
ner or under- - circumstances which
would not comply with the provisions
enacted by the legislature? Well do we
hnow a condition precedent to the tak-
ing effect of a deed or devise in a willmay and. often doe? operate to defeatthe grant absolutely, and such condi-
tions, if not against public policy, have
been uniformly upheld by the courts.

ir the legislature can"not limit or re-
strict a pardon to certain conditions Ina single instance and the Governor
should grant, a pardon which did notcome within the limits prescribed,
would the pardon not be void? Andcan any one doubt the authority ofthe legislature under sec tion 5, Article 5
of the constitution to enact conditions
restrictions and limitations upon par-
dons, commutations and reprieves, if
theoretically it is held thev cannot so
restrict and limit the power itself?

"In its more extended sense, the word
condition' signifies a clause in a con-
tract or agreement which has for itsobject the suspension, recission or
modification of the principal obligation
or, in case of a will, to suspend, revoke'
or modify the devise or bequest." Tow.le v. Remsen. 70 N. y. 303,309; Elvton
Land Co. v. South & North Alabama
R. Co. (Ala) 14 South 207, 208.

"Condition, in its legal 'signification.
means something annexed to a grant."
State v. Board of Public Works, 4' Ohio
St. 607, 615.

The word "restriction," as used In
this section of our constitution, must be
defined to mean a limiting or a confin-
ing within certain prescribed bounds.
Curry v. Marvin. 2 Fla. 411.

The word "limitation," ns used In
this section of our constitution, means

'subject to certain conditions which
they have expressly placed thereon and
which have reference to and modify
either the power itself or the exercise
thereon, just as We choose to word it?
And in so doing have they not placed
thereon a condition precedent to either
the power or its exercise, or both, which
would give to the arm of
the government in this instance both
the legislature and the people the
right to prescribe that before the Gov
ernor may grant a pardon an appli-
cation shall be made to a Board of Par-
dons and Paroles, to be by the Board
investigated thoroughly and recom-
mended? We think that they have.

May not the law making arm of our
government under thirf section impose
as such a condition precedent that no
pardon shall be granted by the Govern-
or until the same shall be recommended
by the said board? We think that it

'may.
Of course the legislature might not

have exercised . their right to impose
any conditions under the reservation, in
which case the power would have re-

mained absolute in the Governor. But
the right was exercised and it is not
for the Court to say whether its exer-
cise was wise or not, so long as the

power had the right to ex- -

ercise it.
The iwise of ex parte Riley. 106 Pac

549. and Rich v. Chamberlain, 62 NW,
5M. relied on by petitioner are easily
distinguished from the case at bar and
hence do not, we think, sustain the
contentions urged by counsel. In both
of these cases "conditions, restrictions
and limitations" upon the power or the
pardon, set out in the constitutional
provisions of the respective statutes
are defined to be such as the Gov-

ernor himself may deem proper, an
the only authority given the legislature
is to provide "regulations" relative to
the manner of applying for pardons in
the Michigan case, and in the Okla-
homa case merely to provide regula-
tions.

It urged that this Board usurps and
takes away entirely the pardoning pow-

er of the Governor, but the Court
fails to see .Wheiein it does.

"A pardon is an act of grace, pro-

ceeding: from the power entrusted with
the execution of the laws, which ex
empts the individual on whom it is be
stowed from the punishment the law
Inflicts for a crime he has committed."
Chief Justice Marshall in l S. v. Wil
son, i Pet. 160, Woodward v. Murdock,
24 NE. 1047.

"Pardon implies guilt. If there be
no guilt there is no ground for for-
giveness. It is asked as a
matter, of favor to the guilty. It is
granted not of right but of grace. A
party is acquitted on the ground of in-

nocence, but is pardoned through fa-

vor." Cook v. Middlesex County, 26 N.
J. I. 326.

"A pardon proceeds, not upon the

STRENGTH
Without Overloading The Stomach

The business man, especially, needs
fcod in the morning that will not
overload the stomach, but give men-
tal vigor for the day.

Much depends on the start a man
gets each day as to how he may
expect to accomplish the' work on
hand.

He can't be alert with a heavy,
breakfast, re-

quiring a lot of vital energy in di-

gesting it.
A Calif, business man found a food

combination for producing energy.
He writes:

"For years I was unable to find a
breakfast food that had nutrition
enough to sustain a business man
without overloading his stomach,
causing indigestion and kindred ail-
ments.

"Being a very busy and also a
very nervous man, I had about de-

cided to give up breakfast alto-
gether. But luckily I was induced
tc try Grape-Nut- s.

"Since that morning I have been
a new man; can work without tiring,
my head is clear and my nerves
strong and quiet.

"I find that Grape-Nut- s, with a
little sugar and a small quantity' of
cold milk, makes a delicious morning
meal, which invigorates me for tVu'

day's business."
Name given by Postum Co., Battle

Creek, Mich. Read, "The Road to
Wi llville," in pkgs. "There's a Rea-

son."
Ever read the above letter? A

new one appears from time to time.
They are genuine, true, and full of
human jnterestj,
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MUTUAL MOVIES

LION
TODAY

Winnifrcd Greenwood and
Ed Coxen in an American
two reel drama,

"RESTITUTION"
Billy West and Olga Gray
in Majestic drama,

"HIS LESSON"
Chas. Murray in Keystone
comedy,

"RUM AND WALL
PAPER" J

WORSE STILL

"Hire I have a motor runabout
on my hands."

"That's bit I or th:Mi my case of
hniug a d on your finger."

Uoft 'ii Globe.

The Last Chance to See

Ethel f
Barrymore

"The

Nightingale"
also

KEYSTONE COMEDY

A Six Reel Program

The LAMAfiA
(The World's Best Pictures)

AI-llini-
lA

K I 1 1 1 J A Masternicee
COMING

COLI JEUM
10c, 20o 30c

EMPRESS

LAMARA
"EXPLOITS

IPLAZA

Help make Phoenix the cleanest and most beautiful
city in America on Saturday, March 1'T.

All the hoys and girls, all men and women and ail
civic organizations are gohi"; to help.

Clean-ti- p Dav depends on the of ALL
CITIZENS.

You Co-oper- ate

I Clean-U- p and Pajnt-U- p your own
backyard.

I Make your home not only clean, but
attractive.
I Encourage your neighbor to do like-

wise.

(Jot rid of stable refuse FLIES
1JUKEI) THERE.

J Help pay for one day's labor.
q WATCH THE PAPERS FOR IN-

STRUCTIONS.
3 Dirt breeds tuberculosis.

J Cleanliness is a habit. Got the habit.

. IJ DON'T FORGET THE DATE
MARCH 27.

Coming
"STONEWALL JACKSON'S

WAY"

OF ELAINE"
Installments Every

Thursday and Fridav

Opposite City Hail. A Complete Change
of Pictures Every Day

SIX RIG REELS
All State Right Features


