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Supremo Court Syllabi.

; No. 10070.

j Stern, Lauer, Shohl & Co.
vs.

Craig BroH. et al.

Error from Brown County.

DISMISSED.

Opinion. Per Curiam.

Thla proceeding cannot be considered by
the court for two reasons: First, the
plaintiffs in error have acquiesced In the
judgment complained of by accepting a
substantial part of the amount awarded
to them; and, second, the amount In con-
troversy Is loss than $2,000, and the case
Is, therefore, not within the Jurisdiction of
this court. Nor can It be certified to the
Court of Appeals, as It is attached to an-

other record tiled In this court, both of
which are attached to and based upon a
Hingi'J cane-mno- e, a iiracuco which iuu-n-

be commended. The proceedings will,
therefore, be dismissed.
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Opinion.

JNO. MARTIN,
Clerk Supreme Court.

No. 10372.

K. A. Hay
vs.

Milton R. Whitney, et al.

Krror from Franklin County.

AFFIRMED.

Per Curiam.

Placing upon the facts of this case tho
best possible construction for plaintiff
In error, they show the execution to him
of a contract by one part of which a con-
veyance was made to him of an eighty
acre tract of land, and by another part
of which a lease from year to year of the
other eighty of the same quarter section
was made to him. With his family he
went Into possession of both tracts, but
by agreement with tho lessor lived
In the dwelling house on the leased land,
and occupied It with his family for a num-
ber of years. Neither he nor any member
of his family ever lived upon the tract
conveyed to him, and a creditor now seeks
to subject that tract to the payment of
his debt. To prevent this a claim of home-
stead Interest is set up. It cannot prevail.
The only ground upon which It can bo
sustained is that a homestead interest
existed In tho leased land, and extended
across tho line between It and the deeded
land, bo as to embrace both tracts.
Whether under other circumstances a
homestead Interest can exist In leased
landa we need not determine. It can-
not exist In land held only under a
contract of tenancy from year to year,
and which Is also occupied as a home-
stead by tho lessor at tho same time.
By the terms of tho lease the lessor pre-
served a continuing right of occupancy
of the leased premises, and he actually
resided thereon with his family, and was,
therefore, unquestionably possessed of a
homestead Interest In such land. There
cannot be two homesteads In a single
tract of land belonging to different per-
sons at the same time. The Judgment of
the court below Is, therefore, affirmed.
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Opinion.

JNO. MARTIN,
Clerk Supreme Court

No. 10102.

Frank C. Qulnton
vs.

Frank Dureln.

Error from Shawnee County.

REVER8ED.

Per Curiam.

Thla was an application to open a Judg-
ment obtained upon constructive service
only and to be let in to defend. The appli-
cation was made In good time and an
answer was tiled showing that the defend-
ant had no actual notice of the proceed-
ings; alleging a tender of the amount due
prior to the commencement of the pro-
ceedings; and also alleging that the plain-
tiff, who is a resident of Shawnee countv,
though temporarily absent therefrom, with
the willful purpose of escaping taxation
on tho note and mortgage upon which
Judgment was obtained, had failed and
refused to give them In for taxation for
the yoars 1891, 1S92 and 1893, and that they
hod not been taxed elsewhere during that
time.

The answer was verified and no counter-affldavl- ts

were tiled by the plaintiff.

The averments of the answer must be
accepted as true, and from the record itappears that the defendant set up at least
a partial defense, and brought himself
clearly within the provisions of Sec. "7
of tho code. He was, therefore, entitled
as a matter of right to have the Judg-
ment opened and to be let In to defend.

The judgment of the District court will
be reversed and the cause remanded with
the direction to open up the judgment
and allow the defendant to make a de-
fense.

A true copy.
Attest: JNO. MARTIN,
Seal. Clerk Supreme Court.

No. 10393.

Th fMtlr.enH' Runic nf I. a. Cvrno Kn M Mil

vs.
Julia Wallace, administratrix, etc.

Error from Linn County.

AFFIRMED.

Opinion. - Per Curiam.

An examination of the record shows that
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there is sufficient testimony to sustain the
verdict and Judgment, and this is the main
question presented for review.

Errors are assigned to rulings made upon
objections to the admission of testimony.
In some cases the objections are not as
specific as they should be, and in none of
the rulings do we find substantial error.

The Judgment of the District court will
be affirmed.
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Opinion.

JNO. MARTIN,
Clerk Supreme Court.

No. H02.

Winnie Wilson
vs.

Thomas Stevens, et al.

Error from Mitchell County.

AFFIRMED.

Per Curiam.

This was a suit to set aside the will of
one William Stevens upon the ground of
'mental Incapacity In the testator. The
District court sustained the will, and error
from Its Judgment In so doing, and from
various proceedings occurring on the trial
Is prosecuted to this court.

Many assignments of error are made.
We have carefully examined all of them,
except the fourth and llfth. Theso are
predicated upon objection to evidence, and
the admission of evidence. In neither case
Is any statement made of the evidence
rejected, or admitted, or explanation given
of Its character. The claims of error are
made In general terms, followed by refer-
ences to the record. Where a complaining
party falls to explain the reasons upon
which 1ils claims to a reversal are based,
but leaves the court to Infer them from
an Inspection of the record, the court will
not ocdlnarlly examine such record to de-

termine whether error Is not shown by
It, or Inferable from It. The complaining
party must do something more to aid
the court to an understanding of his case
thnn to simply make his claim of error
and cite the record where It Is supposed
to bo shown.

None of the assignments of error which
we have felt called upon to examine are
well taken. Tho one principally discussed
Is tho finding of the court that the tes-
tator meant by tho designation of Olllo
und Florenco Stevens as his children, his
daughter Viola and his son Alonzo.

It was In evidence that Viola wns known
In tho family as "Olio," or as the scriv-
ener who drafted the will wrote it, "Olllo."
It was also In 'evidence that while tho
scrivener thought the testator In giving
tho names of his children called one of
them Florence, ha may have misunder-
stood him. It is also In evidence that the
residence of tho one so misnamed was
stated bv the testator to the scrivener
us "at Wichita." of "south of Wichita,
down towards the strip," at which place,
or In which part of the country, the son,
Alonzo, did actually live. The authorities
allow the identity of persons misnamed In
wills to bo ascertained by parol evidence
of facts and circumstances. Hence, the
evidence upon which the finding In question
was based was properly received. It, there-
fore, became a question as to its weight
and sullkiency only. The court trying
the case held it sufllclent. and wo do not
review disputed questions of fact. The
same remark may also be made as to con-
flicting testimony concerning the testa-
tor's mental capacity to make the will.
The court found him qualified in such re-
spect, although some of the witnesses ac-
quainted with him were of a contrary
opinion. The Judgment of the court below
is affirmed.
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Seal.

JNO. MARTIN,
Clerk Supreme Court.

No. 10422.

Bruce Cox
vs.

Chicago, Rock Island & Pacific Railway
Company.

Krror from Reno County.

DISMISSED.

Opinion. Per Curiam.

The plaintiff in error was injured while
in the performance of his duty as an em-
ploye of the defendant in error. He sued
for the recovery of damages. At the closo
of the evidence in bis behalf, a demurrer
to It for insufficiency to prove a causa of
action was made and sustained. The ac-

tion of the court in sustaining the de-
murrer is the sole claim of error made.

The record nowhere states that it con-

tains all the evidence adduced by the
plaintiff. Repeated decisions of this court
nave emphasized the necessity of such
statement where the claims of error re-
quire a consideration of the evidence. It
in said, however, that where there is
enough evidence to require the submission
of the case to the Jury, and the sole com-

plaint is that the court refused to submit
It, no necessity exists for the incorpora-
tion of all of It into the record, or for the
statement that It Is all incorporated: that
In such case It can be seen that sufficient
evidence was adduced to send the Issues
to the Jury, and the fact that the record
does not contain nil such evidence, and
does not state that it contains all of It,
Is, therefore, Immaterial. This would be
correct If the legal presumption could be
Indulged In that the omitted evidence
did not retract that which had been
brought Into tho record, or did not show
its falsity, or neutralize Its effect. But
negative presumptions of the kind cannot
be indulged in. Tho errors must affirm-
atively appear and not be negatively In-

ferred. The question has been to this
court before, and was passed upon In the
same wav. Wertz vs. Albrect, 50 Pac.
Rep'r, 600.

The petition in error Is ordered dismissed.
A true copy.
Attest: JNO. MARTIN,
Seal. Clerk Supreme Court

No. 10408.

The New Hampshire Banking Company
vs.

William Ball, et al.

Opinion.

Error from Kingman County.

REVERSED,

Ter Curiam.

The plaintiff in error sued to foreclose
a mortgage on real estate. One of the
defendants died, and an order of revivor
was procured. The defendants moved to
dismiss with prejudice to a future action
because the order of revivor was irregu-
larly obtained, and because the time for
relnstitutlon of the suit was barred by
statute. Tending the decision of this mo-
tion the plaintiff offered to dismiss the
action without prejudice to the institution
of a new one, which the court refused to
allow it to do, and evidence was then taken
on defendant's motion to dismiss with prej-
udice. This motion was sustained. Error
was prosecuted to this court, from these
proceedings and the Judgment reversed.

The New Hampshire Banking Company
vs. Ball, 57 Kan. 812. Whllo the caso was
pending in this court the plaintiff brought
another action for the foreclosure of its
mortgage. To this action tho proceedings
und Judgment bad on the hearing of the
first action were Interposed Jn bar. The
plea of res ad judicata was sustained, from
which the. plaintiff again prosecuted erroi
to this court.

As held on the former hearing the right
of the plaintiff to dismiss Its action was
absolute. The question now presented Is
whether the order refusing the dismissal
was We think it was.

AVhen the motion to dismiss was made
and called to the attention of the court,
Its Jurisdiction over the parties and tho
subject matter of the action was at an
end for all purposes, except, to render
und enter a formal order of dismissal.
There are two cases which may seem to
militate against these views, but the facts
of both of them are quite dissimilar. Ober-land-

vs. Confrey, 38 Kan. 42; Allen vs.
Dodson, 3!) Kan. 220. In neither of these
cases was tho motion to dismiss called to
the attention of the court, so as to In-

voke Its action and terminate its jurisdic-
tion. In one of them the motion to dis-
miss was merely filed among the papers.
In the other the plaintiff noted bis dis-
missal on the appearance docket. The
theory of these cases is that while the
plaintiff may as a matter of right dismiss
his action, he must do so in accordance
with the regular forms of procedure, fall-
ing to observe which the court retains
jurisdiction. Tho court, however, cannot
retain jurisdiction if the plaintiff dismisses
In compliance with prescribed forms, and
gives it an opportunity to note tho with-
drawal of the party from Its jurisdiction.
The statutes give to tho one who insti-
tutes tho action an absolute right to with-
draw from the jurisdiction he had Invoked
if he desires to do so, and will signify his
desire in the proper way. The judgment of
tho court below is, therefore, reversed for
proceedings in accordance with this
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JNO.
Clerk Court.

No. 10400.

The City of
vs.

Kate Fletcher.

Error from County.

Opinion.

MARTIN,
Supreme

Ellsworth

Ellsworth

AFFIRMED.

Per Curiam.

This is the second time thla case has
been here. Fletcher vs. the City of Ells-
worth, 63 Kan. 763. None of the assign-
ments of error are well taken. Much of
the law of the case, as now presented to
us, was settled on the former hearing in
favor of the defendant in error, then
the plaintiff in error. Such of the
present contentions as were not then
determined against the city, are deter-
minable against it upon quite well-settl-

legal principles. The only point necessary
to specially notice is the claim of exces-
sive damages, given as alleged under the
influence of passion and prejudice.

The plaintiff in the court below, the
defendant in error here, is a laboring wo-

man. She has a husband in Ireland, with
whom she has not lived for several years.
The jury awarded her $300 "for expenses
incurred in sickness;" $2,500 "for suffering
and physical pain;" $3,500 "for permanent
lniuries," and $lti0 "for doctor's bill." The
onlv expense incurred in sickness was the
last mentioned item of $160 for medical
attendance. Hence, the first item of $500

was unsupported by evidence, and upon
the return of the verdict, and before the
entry of judgment, was remitted. From
this unauthorized part of the verdict,
among other things, the plaintiff In error
Infers passion and prejudice of the jury.
It is also claimed that the evidence of
permanent injuries and the basis of fact
from which damago therefor could be col-

lected were insufficient. We do not think
so. It is also said that being a married
woman, not she, but her husband, was
entitled to the damages for permanent
Injuries, If any were or could be proved.
Vhls Is incorrect as to such a case as
this, and the decisions In the City of Wy-
andotte vs. Agan, 37 Kan. 628, and City
of Eskrldge vs. Lewis, 61 Kan. 37B, do
not support the contention of the plaintiff
in error on tht3 point.

Tending the decision of the motion for
new trial, the plaintiff below remitted from
the verdict, In addition to the $500 before
mentioned the further sum of $1,030, and,
afterwards, the motion for new trial was
overruled. The remission of this sum was
not, however, required as a condition to
the overruling of the motion for a new
trial; nor did the court below express or
intimato its disapproval of the verdict in
any particular. In these respects the case
is unlike those cited by the plaintiff In
error, In which it was held that the re-

mission of a portion of an excessive ver-
dict did not cure the error of its rendi-
tion.

The unauthorized allowance of the $500

first remitted is not of necessity an evi-

dence that the Jury was Influenced by pas-
sion or prejudice.

The Judgment of the court below is
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Opinion.

JNO. MARTIN,
Clerk Supreme Court

No. 8819.

Jennie V. Andrews, et al.
vs.

James A. Ilarron, et al.

Error from Nemaha County.

AFFIRMED.

Per Curiam.

This was an octlon for partition. Albe
M. Saxton was formerly the owner of the
land, and all parties claim title by de-

scent from him. He left a will disposing
of a part of hfs estate, but died intestate
as to the land In question, and without
widow or Issue. His mother, Rosetta Shell-bou-

Saxton, survived him. She was alive
in December, 1891, and on the 15th of that
month Joined with the other plaintiffs in
the tiling of an amended petition in the
case. It is said In the brief of counsel
that she died subsequent to the institu-
tion of tho suit. Her husband being dead
she became, upon the death of her son
Albe M., bis sole heir. In the will of Albe
M. Saxton, provision was made for the
payment to his mother of a legacy of $100
per month for her malntalnance during
life, but the gift was accompanied by
an express declaration In the will, that
it should be in full of all claims she might
have In his estate, and that she should not
inherit any part of his estate by right of
descent or otherwise. The plaintiffs in
error. in their brief, In speaking of the
deceased and the provision made by him
for his mother, Bay:

"His aged mother, Rosetta Shellhouse
Saxton, survived him, but was fully pro-
vided for in his will and barred from in-

heriting, any further part as heir."

The defendants in error In their brief, do
not controvert the statement of fact thus
made.or the legal conclusion of the plaintiff
in error as to the lack of Interest of ta

Shellhouse Saxton In the estate of
her deceased son. In fact, the defendants
In error, who were plaintiffs In the court
below, as already stated, joined her as
a partv with them, and made the above
quoted' averment of her exclusion by will
from the estate of her son. The case is
presented to us in argument by both sides,
as though Rosetta Shellhouse Saxton had
died prior to the death of her son, and
Indeed, the plaintiff in error epitomizes
the statement ot the controversy in tho
following language:

"A. and B. are husband and wife, and
have born to them three children, C, D.
und E., and then die; C. marries F. and
dies without issuo; F. then marries a
second wife and has one child, O. ; when
F. and second wlfo die, D. then dies un-
married and intestate, leaving property
to descend to his legal heirs under tho
laws of Kansas. Query: Does E. inherit
the wholo of D.'s property, or does O.
inherit through his father F. the share
that would have gone to C. had she sur-
vived D.?"

In this Illustration A. and B., said to
have died first, represent Rosetta Shell-hous- e

Saxton and her husband, and D.,
said to have afterwards died, represents
Albe M. Saxton, their son, from whom
all parties claim. The facts of the case
do not raise the legal question which coun-
sel for both sides have presented and dis-
cussed. The land in suit did not pass
upon the death of Albe M. Saxton to his
collateral kins-peop- and their heirs. It
passed to his mother notwithstanding the
terms of his will," and all the parties must
claim through her. Section 20 of our stat-
ute of descents declares "If the intestate
leave no issue the whole of his estate
shall go to his wife If he leave no wife
or issue all his estate shall go to his par-
ents." And section 21 declares that If
one of the parents be dead, the whole of
the estate shall go to the survivor. The
law thus casts the descent, and it can
be deflected along no other line, except
by last will containing terms of dispo-
sition. The will of Albe M. Saxton con-
tained no terms of disposition contrary
to the rule of statutory descent. It Is
true that after providing the legacy for
his mother's malntalnance, he declared:

"I will that the same shall be in full
l claims she may have In my estate,

and that she shall not Inherit any further
part of my estate In line of succession
or otherwise."

But such declaration must be regarded
as nugatory, unless the estate which the
law gives to the parent Is In terms dis-
posed to someone else. The will does not
provide that the estate from which it
seeks to exclude the mother shall go to
any specifically named person. It does not
provide that it shall go to those who
would inherit it if his mother were dead.
Albe M. Saxton left no heirs except his
mother. She was the sole inheritor of
bis property in this State. If effect is to
bo given to that provision of the will
which undertakes to exclude her from the
inheritance, who then is entitled to the
property? None of the parties are enti-
tled to It under the will, because to none
ot them was it devised. None of them are
entitled to it under the statute, because
the statute gives it to them only through
Rosetta Shellhouse Saxton and upon her
death. Effect may be given, probably to
terms of exclusion of one or more per-
sons who stand in equal rights with others
under the statute of descents. For Instance.
If the father of Albe M. Saxton had been
living, it might be that the exclusion of
bis mother would have operated to vest
the estate wholly In his father. In such
case the title to the estate would have
fastened Itself upon one qualified by the
statute to hold It, and to cast it upon his
death down the line of succession. What
might be the rights of the wife in such
case, in the event she outlived her hus-
band, is not even conjectured. The sup-
positious case Is used for the purpose of
illustration only. It is not possible, how-
ever, to exclude the only one, as Rosetta
Shellhouse Saxton in this case, who U


