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COIUUTIVE VOTING 
UNCONSTITUTIONAL 

ATTORNEY PHILBRICK HOLDS 

WITH ATTORNEY GENERAL 
# ON PROPOSITION OF VOTING 

AT FORTHCOMING ELEC

TION FCR CITY COM

MISSIONERS. 

ACT OF LEGISLATURE PROVIDING 

FOR CUMULATIVE VOTING 

"""WOULD, ACCORDING TO 

GOOD AUTHORITY, BE 

DECLARED UNCON

STITUTIONAL 

ONLY SAFE WAY TO VOTE IS THE 

USUAL WAY UNDER AUS

TRALIAN BALLOT SYS

T E M - O N E VOTE ONLY 

FOR EACH CAN

DIDATE. 

* 

• V ; . 

"*£# 

John P. Phllbrle'c was asked as to 
Ills opinion of the praper way of cast
ing a ballot at the coming election of 
commissioners in this c*ty. and from 
the letter he wrote It will be seen that 
he is of the opinion that there is but 
one safe way to vote, and that is to 
cast one ballot for each man you Wish 
to see placed in office. 

The communication follows: 
Bismarck, N. D.,* April 3, 1909. 

John F. Philbrick, Esq., Bismarck, N. 
Dakota. 
Dear Sir: I notice by the Tribune, 

dated March 24, 1909, reporting the 
proceedings of the mass convention, 
the following: "The mayor stated 
that Opinions as to the methods of 
voting had been secured from City 
Attorney Register, and from Assistant 
Attorney General Zuger, which were 
Tead by City Auditor Young. The 
«ity attorney holds that voters will 
have the privilege of casting one vote 
lor the president of the commission 
and four or less voteB for one or more 
members of the commission. Thus, 
If the voter wishes he can cast one 
vote for the president and four votes 
for any one candidate, or three votes 
for one candidate and one for an
other, or two votes for two candidates. 
The assistant attorney general held 
that no one could vote more than one 
vote for any one candidate. The 
mayor- announced that the style of 
voting advocated by the city attorney 
would be the way it would be done 
unless someone went into court and 
had the matter decided otherwise." 

Since both of the opinions quoted 
can not correctly state the law and as 
no one has taken steps to get a ju
dicial determination of the question, I 
wish you would advise me which. In 
your opinion is right, the city attor
ney or the assistant attorney general. 

Respectfully yours, 
WM. O'HARA 

Bismarck, N. D., April 1, 1909. 
Wm. O'Hara, Esq., Bismarck, N. D. 

Dear Sir: Your letter of the 3rd 
instant has been received, setting 
forth a portion of the reported pro
ceedings, by the Bismarck Tribune, 

of the mass convention recently held, 
and asking, in effect, for my opinion 
as to the proper mode of voting for 
city commissioners at the forthcoming 
city election. In. a word, I take it, 
you wish to know whether or not an 
elector is limited to one vote for each 
commissioner to be elected, or he may 
legally cast more than one vote and 
not to exceed four for a single can
didate for commissioner. 
The law to be considered In answer 

to your inquiry Is found In section 15 
chapter 45 of the laws of 1907, and 
reads a« follows: Each 'voter shall 
be allowed as many votes for the of
fice of city commissioner as there are 
commissioners to toe ' elected, such 
votes to be distributed among the can
didates as the voter shall see fit, but 
no voter shall be allowed to cast more 
votes than candidates to be elected." 
The question involved 4s solely as to 
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the constitutionality of the above 
quoted law, for I think the intention 
of the legislature is clearly expressed 
in the act, that is, the legislative in' 

providing for cumulative voting for 
representatives, in districts where 
more than one was to be elected, was 
held unconstitutional as unlawfully af
fecting the elective franchise by giv
ing an undue value to the choice of 
an elector who wished to cumulate his 
votes upon one candidate. Maynard 
vs, Board of Canvassers, 84 Mich. 
fri,. The Michigan statute was prac
tically the same as ours. In an < {fort 
to realize minority representation In 
Ohio the restrictive plan was enacted 
into law without constitutional author
ity. In the case of State vs. Constan
tino, 42 Ohio St. 437, the supreme 
court held the law unconstitutional 
and that it was the right of every 
elector to vote for.every candidate or 
person to fill the offices provided by 
law to be elected by vote of electors, 
and a law which said that no person 
could vote for more than two of the 
four persons to be elected, took away 
from the elector a substantial right 
guaranteed him by the constitution. 
In Pennsylvania, West Virginia, Ne-

tent was to allow what is known as. braska, Missouri, California, North Da-
"cumulative voting," for the candi-' kota, and some other states, by con-
dates for city commissioners. If the stitutional enactment, cumulative vot-
law is a valid one the views of the ing is permitted upon stock in corpor
eity attorney are right. I atlons, but not for public officers. 

There has been a tendency during In the constitutional convention of 
the past thirty or forty years at times North Dakota held in 1889, with a 
in various state legislatures to secure j view of securing minority representa-
to minorities a proportionate repre-; tlon, .Mr. Purcell moved that "each 
sentation in legislative and corporate elector may cast as many votes for 
bodies. To bring about this condition j members of the house of representa-
numerous schemes were attempted, tives ag .there were members to be 
such as the- "restrictive," the "Gen 
eva" or "Gilpin" plan, the "Hare" 
plan or "single vote" and the "Cumu
lative" plan. The cumulative plan re
quires two or three or more to be 
elected and permits the elector to cast 
as many votes as there are persons 
to be elected and to distribute votes 
among the candidates as the elector 
may choose. The courts have held 
that none of these schemes were su
sceptible of accomplishing the result 
desired, namely, a proportionate mi
nority representation,, because the ac
tual working effect of the cumulative 
plan was to defeat and override the 
WiH of an individual elector in such 
case, but which do represent a legal 
stuffing of the ballot boxes with false 
votes i the effect being in case "l the 
restrictive plan, to take away 
constitution rights of the elector. All 
of the original state constitutions pro
vided that the elector may express his 
will by casting one vote for an offi
cer to be elected or on a proposition 
submitted and no more, and by nec
essary implication forbid the casting 
of more than one vote. This method 
is the only way to express the will of 
the majority, and the majority rule 
Is the fundamental principle involved 
!n a Republican or Democrat govern
ment, that is, a government by the 
people. It is declared in the text of 
the Am. and Eng. Encyclopaedia of 
Law Vol. 8, page .494, that the right to 
cumulate jc tes did not exist as com
mon law, nor-does it now exist in 
any case uqless conferred by express 
constitutional or statutory provision. 
Illinois is the only state in the Union 
that permits cumulative voting for 
public officers by constitutional pro
vision; the people included this feat
ure of voting In the constitution 
adopted in 1870. The legislative en
actments of every other state that at
tempted to provide any scheme to 
secure minority representation, inde
pendent of constitutional authoriza
tion, have been held unconstitutional. 
"In mlchigan an act of the legislature 

elected In his district, or may cast 
the whole number of votes for one 
candidate, or divide his votes among 
the candidates as he may see fit." 
This resolution was not adopted by 
the convention. Upon being put to a 
vote the motion was lost by a vote 
of 24 to 40. The proposition was not 
presented for the purpose of having 
it incorporated in the constitution, 
but for the purpose of having it sub
mitted to a vote of the people. These 
proceedings are recorded in the de
bates of the constitutional convention 
beginning at page 347. This action on 
the part of the framers of our consti
tution throws light on those provis
ions in that Instrument relating to the 
elective franchise in this, that the 
courts - would not be left to a con
struction of those provisions by im
plication solely; in other words, a con
tention that legislative enactments 
permitting cumulative voting should 
be construed as constitutional because 
the constitution did not expressly pro
hibit such, would not be sustained. It 
is frequently urged that any subject 
not considered by a constitutional con
vention may be deemed by implication 
as authorized by the constitution 
adopted.' In this case no such claim 
can be made for the question of cumu
lative voting was fairly before our 
constitutional convention, duly con
sidered and the 4dea rejected. In all 
the case on this subject the courts 
have held that under a popular gov
ernment the majority must rule and 
the will of the majority can only tv 
expressed by the scheme allowing 
each'elector one vote. In the Moun-
traille county case decided by the su
preme court of North Dakota Jan. 16, 
1909, the court indirectly expressed 
itself on this question. The court not 
only committed this state to the doc
trine of majority rule but assumed 
that it extended to all other states, 
The court said: "According to the 
American doctrine the majority is en
titled to. rule—the preference of a 
majority on any question is expressed 

by the vote of those who actually 
vote." 

Bpuvier, in his law dictionary de
fining "electors" and "votes" says: 
"One of the cardinal principles on the 
subject of elections Is that the person 
who receives a majority or plurality 
of the votes is the person elected. 
Each voter has one yote." 

In view of the foregoing I am of 
the opinion that the part of section 
15, chapter 45, laws of 1907, above 
quoted, is unconstitutional and that 
any votes more than one cast by an 
elector for a candidate for city com
missioner would be void and could 
not be legally counted for such com
missioner. 

• <•-•$• Very truly yours, 
JOHN F. PHILBRICK. 

PIERCE MADE 'EM ONE. 

Justice Performed First Marriage 
Ceremony Tuesday. 

Justice Pierce performed the first 
marriage ceremony of his professional 
career last night when he joined in 
the holy bonds of matrimony Rasman 
Sans of Bellefield, and Miss Freda 
Lindblad of Bismarck. Those who wit
nessed the ceremony say that it is 
the shortest on record in this part of 
the country. While the judge i | al
leged to have performed the ceremony 
with the use of only half a dozen 
words, the act is not the less binding 
and the couple are united for good 
and all. 

FAIR ASSOCIATION ELECT8. 

Make Arrangements for Fine 
Track and Grounds. . 

Race 

The charter members of the Mis
souri' Slope Fair and Racing associa
tion met in the Commercial club 
rooms last evening and elected offi
cers as follows: 

President—P. C. Remington. 
Vice President—A. C. Hinckley. 
Secretary—F. A. Knowles. 
Treasurer—W. E. Lahr. 
Immediate steps will be taken to 

sell stock in the association and the 
land in view will be purchased. 

Great enthusiasm was shown at the 
meeting and a fair and race track 
now seems assured. 

PRESCOTTS MAY V I8 IT HERE. 

Officer Formerly Statione' at 
Lincoln Planning Trip. 

Fort 

City Auditor's Notice. 
Giving the names of those who have 

filed petitions for nomination as pres
ident and members of the board of 
city commissioners 

I hereby certify that petitions for 
the nomination of the following can
didates have been filed in my office 
in accordance with the statutes of the 
state of North Dakota; said candi
dates to be voted upon at the city 
election to be held in Bismarck, N. 
D., on Monday, the 19th day of April, 
A. D., 1909. 

E. A. Williams—President of City 
Commission. 

G. W. Wolbert—President of the 
City Commission. 

H. J. Geierman—City Commission
er. 

J. P. Jackson—City Commissioner. 
A W. Lucas—City Commissioner. 
A F. Marquett—City Commission

er. 
Edw. G. Patterson—City Commis

sioner. 
Henry Reade—City Commissioner. 
H. C. Rhud—City Commissioner. 
Arthur Van Horn—City Commis

sioner. 
F. E. YOUNG. • 

City Auditor. 
Dated at Bismarck, N. EL, this 1st 

day of April, A D., 1909.. 

'EPISCOPAL CHURCH. 
Good Friday, morning praver and 

sermon at 10:30 a. m. On Saturday 
the Ladies Guild will hold their an
nual Easter sale of "pure food and 
fancy articles" in the saire formerly 
occupied by Richholt. There will be 
numerous articles for sale, consisting 
of water colors, aprons, handkerchiefs 
and many novelties too numerous to 
mention. 

The choir is working hard'on the 
special music for Easter, and which 
is as follows: Te Deum by Dudley 
Buck; Jubitake by Thomas, and Eas
ter Anthem by Darnton. 

You are cordially invited to all the 
services of the Episcopal church. 

Owen F. Jones, Rector. 

Some of the people of the northern 
part of the state are wondering what 
has become of the lignite coal rate 
law. 

Friends in this city have received 
the welcome news of the recovery of 
Mrs. Prescott, wife of* Capt. Prescott, 
formerly stationed ati Fort •Lincoln. 
The captajn is now at Plattsburg bar
racks in New York. Mrs. Prescott 
has been in the hospital for the past 
few weeks, where she underwent a 
serious operation. She is recovering 
now and the captain and his Wife are 
planning a western trip this summer 
sind have sent word that they will 
probably make a visit to Bismarck 
friends at that time. 

Net a Wire. 
"My wife sent me a message 

wireless." 
"Isn't that expensive?" 
-Oh, no." 
"I supposed it would be." 
"Depends.on the method. She 

% 2 cent stamp." 

by 

DR. RAWLING'S FATHER DEAD 

Former Resident Passes Away 
Jacksonville, lit. 

at 

Word was received in the city on 
Thursday night of the death of the 
father of Dr. Rawlings of this city. 
The gentleman was 74 years of age 
and had recently suffered an-attack 
of pneumonia. He was thought to 
have been recovering when he suffer
ed a relapse and in his weakened con
dition he was unable to recover. 

Mr. Rawlings was one of the pioneer 
residents of this part of the state but 
removed to Jacksonville, III., about 20 
years ago. He will be remembered 
by many of the old settlers, as he took 
an active and important part in affairs 
here in the early days. 

OLD TIMER MAKES VISIT. 

Capt. O'Flynn Returns After Absence 
of 26 Years. 

Capt. O'Flynn, who resides on the 
banks of the Missouri river, just south 
of Little Beaver creek, was in Bis
marck Thursday for the first time in 
twenty-six years. He was a soldier 
in the civil war and in the famous 
69th Irish regiment, and was shot in 
the head, but is still active. 

He came to Bismarck in 1872 and 
worked as a carpenter in building 
Bismarck's first houses. 

The town has changed so much 
that Mr. O'Flynn lost himself several 
times but friends nut him on the right 
track. 

He visited the capitol building and 
was received b;: the state officials as 
such an old timer ought to be re
ceived. He left on the afternoon 
train for Linton, not daring to risk 
the dangers of city life longer. 

—attornep Mlnehan came down 
from Garrison last night, returning 
this, morning. 

—Herbert O'Hara of Garrison was 
an arrival last night and is in the 
city today. 

Disquieting signs in Cmna. 
Prince Lf has memorialised the 

throne that certain changes have hap
pened to the heavenly bodies, thus 
predicting the disaster of sudden 
wars. His memorial has greatly dis
pleased her Majesty the Empress 
Dowager. 

Morals of Golf. 
The great vogue of golf makes perti

nent a consideration of Its Influence 
om the morals of players. Sober citl-
MOt who would not think of playing 
bridge en Sunday hurry away to take 
part in matches on which there infre
quently a considerable stake. Men 
who would resent the suggestion of 
playing midge for money bet a ball 
-out" and a ball "in," with a third 
ball on the full round. G: 

The life of a silver dollar 4* con
stant circulation is obly four or five 
yearsv^.,.'. 

U8E TRIBUNE WANT COLUMNS. 

The Squirrel Version. 
1 see the ladles are wearing thin-

ner peekabuos," remarked the first 
Squirrel. 

"What does that portend?" lnpuired 
the second squirrel. 

"An exceptionally cold winter. - I 
never knew it too fail." 

USE TRIBUNE WANT COLUMNS. 

Our Motta--. Q U A L I T Y ' ; ' i I l ^ P 
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Dairy Hams 
Fancy, 8 to 10 pounds, 

Per pound 16c 

Fresh Strawberries 
2 boxes for 36c 

Head Lettuce 
15c 

Radishes 
10c 

Young Onions 
to 

Celery 
2 for 26c 

Large Cucumbers 
20c 

Ripe Tomatoes 
Per pound 20c 

Asparagus 
2 bunches for 36c 

Sweet Potatoes 
3 pounds for 26c 

Large Sweet Rev. Oranges 
Per dozen 36c 

Fancy Bananas 
Per dozen 30c 
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Telephone Orders sent G. 0. D. 

ATTENTION SIR KNIGHTS. 
Tancred Commandry No. 1 will at

tend- devine service on Easter Sunday 
at the McCabe M. E. church at 3 p. m. 
The Sir Knights are expected to re
port at the asylum shortly after 2 
p. m. 

Owen F. Jones, E. C. 

USE TRIBUNE WANT COLUMNS. 

USE TRIBUNE WANT COLUMNS. 

USE TJtIBUNiE WANT COLUMNS. 

Easter Plants and 
Cut Flowers 

Our Line of Potted 
Plants are Fine 

t, Hydrangeas 

Azaleas 

Hyacinths 

Primroses 

Lilies 

Tulips 

Lily of the Valley 

Our Cut Flowers will 
all be Choice 

American Beauties 

Carnations 

Violets 

Tulips 

Roses 

Lily of the Valley 

Leave your orders early and get your choice 

Jorgenson's Candy Shop 
113 4th Street Poone 436 

EASTER S U I T S 
E A S T E R T I E S 

EASTER HALF HOSE 
EASTER SHOES 
E A S T E R H A T S 

S^Sfr** 
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R. L. 
Best & Co. 

First National Bank Blk., BISMARCK, N. D. 
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