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the fact of their leaving with it the
other papers in connection with the
property, and payiog him six dollars
for his services. The evidence of
Father Leonore points very strongly
to the delivering of the deed in ques-
tion to Doiron, for he testifies that
Mr. Doiron placed all his papers in
his hands to take care of for him, and
afterwards, when requested to ex-

amine them, he found this deed
among the papers; that he had never
heard of it before. This traces the
deed as coming directly from the
possession of Doiron.

The evidence of the two Nott
brothers only shows that they first
heard of the deed in question when
it was shown to them by Father Leo-
nore, but in do way affects the
genuineness of it.

There is a small piece of paper on
file, a bill of sale of a horse, written
in pencil by Mrs. Nott and signed by
her, also some other specimens of
her signature. On comparing these
with the signature on the deed in
question, which, according to the
evidence of Mr. Kalua, was made
with a stub pen, which was the only
kind he used in his office, we find
that though there is some difference
in the capital letters there is a great
similarity in the remainder of the
signature in several instances the
finish of the last letter r" is almost
exactly like the signature in the
deed, her name at that time being A.

X

though he objected to defendant's
direct interrogatories upon the
ground of irrelevancy he filed cross-interrogato- ries

for the three witnes
ses for the defendant and in addition
filed direct interrogatories for three
other witnesses in rebuttal; and that
fully three-fourt-hs of the matter con
tained in the depositions is the re-
sult of these questions of the plain
tiff himself. We have no reason to
believe that the defendant applied
for the commission recklessly or
capriciously. On the other hand
plaintiff's counsel himself apparently
had at least serious doubts as to the
admissibility and effect of the de
positions and tbe Circuit Judge ap-
parently considered, in the light of
all the facts before mm, that the de
fendant was justified in obtaining
the depositions and therefore should
not be put to the costs incurred as a
result of the plaintiff's action. Under
these circumstances we cannot sav
that he abused his discreton in tax
ing the costs to the plaintiff.

The exceptions are overruled.
V. Foster for plaintiff; V. A. Kin

ney for defendant.
Honolulu, October 23, 1894.

In the Supreme Court of the Ha-

waiian Islands.

September Term, 1894.

ISEFOKE JL'DI, C.J. J HICKEHTON AND

FREAR, JJ.

AOATHA T. NOTT AND THOMAS XOTT,

HER HUSBAND, COMPLAINANTS, VS.

Cuas. T. G click, Guardian of
Antoine A. Doiron, defendant.

bill in equity to cancel a deed, ap-

peal FROM THE CIRCUIT COURT

OF THE FIRST CIRCUIT.

signature to a deed alleged to be a for-
gery had considerable resemblance to
an admitted signature of the grantor.
No motive was shown for the fraud on
the part of the officer who took the
acknowledgment or those concerned in
the matter. The grantor admitted that
she made an informal deed, which was
not produced, of the same property,
for the same consideration, to the same
person about the same time: Held the
deed was not a forgery.

OPINION OK THE COURT RV BICKER-
TON. J.

The complaint in this case sets out
that the principal plaintiff owns cer-
tain property in Wailuka, Maui; that
her father is the said Doiron, and
that he holds possession of a certain
deed conveying said property to him,
which purports to have been execut-
ed and acknowledged by said plain-
tiff. That she never executed or
authorized the execution or acknowl-
edgment of said deed; that said deed
is a false, forged and fraudulent
document, and prays that it may be
cancelled, &c, &c.

There is only one question for us to
consider, is this deed a forgery or
not? It is simply a question of fact
to be found from the evidence; there
is no question of law involved.

The Court from which this appeal
comes decided that it was a genuine
instrument and not a forgery as de-
clared by the plaintiffs and decreed
that plaintiffs' bill be dismissed. We
are of the same opinion.

The claim that the deed is a for-
gery rests on the evidence of the
plaintiff, Mrs. Agatha T. Nott. She
denies positively that she ever ex-

ecuted or acknowledged the deed in
question, or visited or had any con-
versation abodt the deed with Mr.
Kaloa, the attorney who drew it and
certified to the acknowledgment of
the same. But she says she was in
Wailuku on the Cth day of February,
18S9 (the date of the deed), having
arrived there from Paia three days
before the date of the birth of her
grand child, which was on the 9th.
She also says that after her first
husband's death (in 1SS7), there were
debts left and the creditors were
poshing her to pay, and that her
father proposed to her to make every-
thing over to him, so that she could
get more time with the creditors.
This she says she did, and wrote the
document herself on half a sheet of
note paper and gave it to her father;
that no money was paid, the object
of the paper beiog that she would
not lose her land. One suit had been
brought against her and she had to
pay the money, and others were
threatened. She also testifies to the
language used in the paper she
wrote; this was very informal. She
says she has never seen this paper
since she gave it to her father, cer
tainly it was not produced in Court.
It is not unreasonable to suppose
that the formal deed now in question
was made in place of the informal
one which may have been destroyed.
The fact that Mrs. Nott admits that
she did make a deed of the
identical property for the same con-
sideration, viz. 1500 to the same
person about the time the deed now
in question was dated, seems to us a
very strong point against the plain-
tiffs.

The old man Doiron is now non
compos mentis and under guardianship,
consequently unable to testify in the
case.

The evidence of Mr. Kalua is very
positive in its nature as to the ar-
rival of the plaintiff at Wailukn and
describes the conveyance and horse
she arrived at his office with; her
coming there with her father, Mr.
Doiron; the instruction she gave him
about tho deed; the consideration
named, 1500; the execution and
acknowledgment of said deed and

How about it?
Have you one of those

patented collar Buttons, which
does its own swearing, as it
rolls under the dresser?

Or do you do your own
swearing, as you tear your
finger nails in a vain endeavor
to push a refractory collar
button through the button
hole of a highly starched and
stiffened dress shirt?

"Who has not experienced
the delights of such a
dilemma?

All ready for the part'
everything on but the cuffs,
and they won't go worth a
cent. You tug; pull; push
and soil them but its no go.
But one relief: you hie your-
self to the one room in the
house specially set aside for
those catastrophes and that
is heavily charged with
sulphur suffering mau. Let
me suggest a relief; get and
use "the Benedict" Collar
Button. They are wedge
shaped, push right through a
board fence, turn around be-

cause they can't help it, and
hold the article firmly until
you are ready to remove it.

"The Benedict'' is perfect.
Millions swear by them, not
at them. Made in Gold, Roll-
ed Gold and Silver. Saves
your temper, saves your linen.
All gentlemen wear "the
Benedict."

Won't you ?

Sold by

fl. P.WICflMAN

Fort Street.

Judicial Sals of m Estate

VIRTUE OF AN ORDER MADEBY by H. E. COOPER, Second Judge
of the Circuit Court of the First Circuit,
on the 20th day of September, 1894, in a
suit in Equity for partition of Real
Estate, brought by C. W. Booth, Ka- -

onohi, Kaliarm and Kaohiai against Ku-lii- Hi

and W. P. Akau and Kamalokai,
empowering me to sell the land herein-
after described :

Notice is hereby given that I shall on
MONDAY, the 5th day of NOVEMBER,
1894, in front of Station House, in Hono-
lulu, at 12 o'clock noon in pursuance of
said order, sell to the highest bidder, all
that

PIECE OR PARCEL OF LAND

situate in the

ENTRANCE OF THE VALLEY OF
PAUOA, ISLAND OF OAHU,

being Apana 3, described in Royal Patent
1802, Land Commission Award 7775 to
Kahuaina, containing an area of 1 53-10- 0

acres.
This land comprises

A House Lot and Taro Patches
with a water privilege, and can be leased
to produce a rental of about S1C0 per
annum; being near to the City of Hono-
lulu is in every way a desirable invest-
ment.

C" Title perfect. Terms Cash in
United States gold coin and

jC? Deeds at expense of purchaser.

J. ALFRED MAG00N.
Commissioner.

Dated Honolulu, October 9th, 1S91.
1 592-- 4 w

20-Ye- ar -- : Leases
of- -

Lots Centrally Loea

.APPLY TO

J. M. VIVAS.
3S07-t- f

MISS D. LA I 3

Rotary Public.
Offlce of J. A. Magoon, Merchant street
near the Postoffice.

Advertiser 75 cents a month.

CASTLE COOKE

IMPORTERS,
Hardware and

General
Merchandise

For some time we have been
trying to get hold of a GOOD
LAWN MOWER, one that
would do all the work of high
priced machines, and yet sell
for about one half the money.
We have succeeded in finding
just such a LAWN MOWER
and do not hesitate to re-

commend them to you. If
you want a Lawn Mower these
will please you in every res-

pect and cost you as we say
about one-ha- lt the usual price.

Besides our regular line of
3 and 4 ply HOSE we have the
WATERBURY SPHINCTER
GRIP GALVANIZED SPRING
STEEL ARMORED HOSE,
which is the best of the kind
in this market. Those who have
used the common iron-boun- d

hose will appreciate the WAT-
ERBURY STEEL ARMORED
HOSE; it last longer and
is in every way better.

The CACTUS LAWN
SPRINKLER was evidently
made to never wear out; it is
simple and inexpensive, while
it does the work of any other
Tnron SnrinVlpr t.Vinnah it. Tins
no revolving parts.

Remember, we sell PEARL
OIL at S1.90 per case, c. o. d.,
delivered to any part of the
city.

CASTLE & COOKE.
IMPORTERS,

Hardware and General Merchandise

When a Man Needs Meal

HE DON'T GO HUNTING
Foil IT -:- - -:- - -:- -

HE BUYS IT!

When a man needs Hay and Grain,

he don't have to hunt.

The California
Feed Company

Does the the hunting and furnish

THE HAY
AND GRAIN.

We hunt for the market. Fresh
supply just arrived ex S.G.Wilder.

fi7"Telephones 121.

Office : Corner Nauanu and
Queen Streets.

YOU CAN GET
Haviland China, plain and
decorated ; English China,
White, Granite; Cut Glass-

ware, Moulded and Engraved
Glassware, Agateware, Tin-

ware, Lamps and Fittings,
Flower Pots, Fruit Jars and
Jelly Glasses and a thousand
other useful and ornamental
articles at

J. T. WATERHOnSKS

Queen Street Stores.
3S07-- tf

Notice.

1JR. KUBOTA OF THE FIBM OFUl Tiraoca & Co. has resigned from
our firm locating at Lahaina, Maui. We,
the undersigned hereby notify that here-
after we will not be responsible for any
bills or debts charged on our account by
the said Mr. Kubota.

TIRAOCA & OKI.
Lahaina, October 11, 1S94. 3317-l- m
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BEFOBE JLDI, C. J., BICKERTON AND

FREAK, JJ.

Ralph K. Foster vs. H. M. Hat ward.

Cost"? incurred under a commission to take
testimony held under the circumstan-
ces not improperly taxed as cotn in the
cause hy the Circuit Judge in the
exercise of bin statutory discretionary
power.

OPINION OF THE COURT BY FREAB, J.

The question presented by the ex-cepti- ona

is whether the Circuit Judge
erred in taxing against the plaintiff
the costs incnrred onder a commis-
sion issued at the instance of the de-

fendant for the examination of cer-

tain witnesses in Sydney, New Sonth
Wales. . .

The statute expressly provides that
costs of this nature shall be costs in
the cause (and therefore follow the
judgment which in this case was for
the defendant) onleas otherwise di
rected by the judge who oraers me
issuance of the commission or who
tries the case, or by the court in
which the action is pending. Ch.
XXXII, Sec. 9. Laws of 1876, Comp.
Laws, p. 301. This statute, if it does
not make the ruling of the trial judge
final, at least gives him large discre-
tion, .with the exercise of which this
court should not interfere except in
a very clear case of error. The ques
tion is not one of pure fact as to
whether the costs were incnrred, or
one of pure law as to whether the
costs are such as are covered by the
statute, but one involving a consider-
ation of what is just and proper
under all the circumstances of the
case, with which the trial judge is
especially familiar.

The presumption is that the costs
should be allowed, and it is incum-
bent on the defeated party, if he de-

sires exception from the general rule
prescribed by the statute, to show
sufficient cause for such exception.
This he seeks to do in the present
case by showing that the testimony
taken in pursuance of the commission
was not offered in evidence at the
trial and that, if it bad been offered,
it would have been rejected because
irrelevant.

The mere fact that the testimony
was not used is not of itself sufficient
ground for disallowing the costs. A
defendant may be justified in procur-
ing depositions and yet because of
contingencies which can not be fore-
seen it may turn out afterwards to
be unwise or even impossible to have
the depositions read to the jury, as,
for instance, if the witnesses them-
selves are present at the trial. In
tbi instance it is contended by the
defendant that the depositions were
not used because of an agreement
made between the parties after the
plaintiff had rested, that defendant
should put in only his own testimony
and two depositions not in question
here and that plaintiff should put in
no rebuttal. The object of the agree-
ment, as we gather from the argu-
ment, was to hasten the conclusion of
the trial, it being then Saturday, the
last day of the term. If the deposit-
ions were admissible and were not
used merely becanse of this agree-
ment, the coats certainly should be
taxed to the plaintiff, for the defend-
ant could not have known at the
time the commission issued what
agreement the plaintiff might be
willing to make during the progress
of the trial. The question is not
whether the depositions were in fact
used or not, or even whether they
might have been used, but rather
whether the procuring of them was a
justifiable precaution on the part. of
the defendant in preparing for his
defense.

Tho plaintiff set the proceedings
in motion. The action, which was
for slander, promised to be vigorous-
ly and hotly prosecuted. It was for
$10,000 damages. The defendant
could not be expected to take risks
in the preparation of his defense.

The alleged slanderous words con-
cerned the relations between the
plaintiff and his adopted daughter,
and tfce fact sought to be proved by
the depositions was that the adopted
daughter had previously been a nurse
or governess in the family of one of
plaintiff's relatives. This fact, the de-
fendant contends, was admissible to
show, in connection with ether facts,
that the words admitted to have been
uttered by him, and which were simi-
lar in part to the words attributed to
him in the complaint, and which
were capable of a meaning not
slanderous, were in fact so intended
and understood, and therefore were
not actionable. In other words the
testimony was admissible, it is con-
tended, to explain the defendant's
language. The whole evidence is
not before us. It is not always pos-
sible to say from an inspection of
the pleadings just what evidence
is or is not admissible. Much de-
pends sometimes upon what other
evidence has been offered and admit-
ted. Bat this much appears; that
other evidence similar to that in
question was admitted without
objection ; that before applying for
the commission defendant's counsel
requested plaintiff's counsel to admit
the fact to prove which the deposit-
ions were obtained, but that the lat-
ter refused to do so; that plaintiff's
counsel made no objection to the
issuance of the commission, but on
the contrary expressly consented
thereto in writing and without
objection paid the commissioner in
Australia one half his charges,!

D. Bigueur.
There is nothing in the case to

show that Mr. Kalua had any motive
to forge this signature and that is
what Mrs. Nott clearly intimates in
her evidence he did. To find that
this signature was forged would be
to say that Mr. Kalua had been
guilty of forgery and perjury, with-
out any evidence to support such a
finding. It is clear to us that the
plaintiff made this deed for the pur-
pose of delaying and avoiding her
creditors. We find the deed to be a
genuine one.

The appeal is dismissed and the
decree of the lower Court affirmed.

C. W. Ashford for complainants;
W. A. Kinney for defendant.

Honolulu, October 25, lbUL

In the Supreme Conrt of the Ha
waiian Islands.

September Term, 1S94.

BEFORE JUDD, C J., FREAR, J., AND COOPER,

CIRCUIT JUDGE, WHO SAT I2Y PLACE OF

BICKERTON, J., ABSENT.

The Republic of Hawaii vs. Hang
Fook and An Kau.

(1) Held, following Republic of Hawaii vs.
Baku Tokuji, yth Haw. , that
Circuit Courts have the power to
grant or deny new trials in criminal
cases.- -

2) Affidavits in support of motion for a
new trial on the ground of newlv dis-
covered evidence must show that the
evidence was newly discovered and
that the exercise of reasonable diligence
could not have secured the evidence
for use at the trial.

(3) Affidavits disclosing the existence of
evidence cumulative to that ouered by
defense furnish no ground for a new
trial.

(4) Evidence which goes only to impeach
the credit or character of a witness is
not sufficient ground for a new trial.

OPINION OF THE COURT BY JUDD, C.J.

The defendants were convicted at
the last August term of the Circuit
Court, First Circuit, of the offense of
selling opium and the defendant
Hang Fook was on the 11th August
sentenced to pay a fine of G00 and
be imprisoned at hard labor for
eighteen months. Ah Kau being re-
commended by the jury to the mercy
of the Court sentence on him was sus-
pended until next term. The de-

fendant Hang Fook moved on the
16th August for a new trial on the
ground of newly discovered evidence
which was denied and duly excepted
to to this Court. Five affidavits are
filed in support. None of these show
that the evidence was newly dis-
covered, or that the exercise of rea-
sonable diligence could not have
secured the evidence for use at the
trial. By undisputed authority in
this Court and elsewhere such
affidavits are insufficient.

Three of the affidavits are to the
effect that Hang Fook was not in his
room at the hour when the alleged
6ale of opium took place. This is
evidence merely cumulative to the
defense of an "alibi offered at the
trial. This is no ground for a new
trial.

See Hilliard N. T. p. 3S0 and cases
cited.

Weston v. Montgomery, 2 Haw.
309.

Abela v. Louika, G Haw. 57
The affidavits of Aiana and M C.

Achi. the attorney, only go to dis-
credit the testimony of Ah Kau the
co-defen- dant. This also is not
ground for a new trial.

Hilliard on N. T. p. 3S5.
Gay v. McCandless, 7 Haw. 3G5.
We therefore overrule the excep-

tions. The motion of the Attorney
General to dismiss the exceptions on
the ground that the Circuit Court
has no authority to grant new trials
having been considered and decided
adversely to the prosecution in the
case of the Hepubli; of Hawaii vs.
Saku Tokuji on the loth October,
189-1- (9 Haw. ) we overrule the
same.

Atty. Gen. W. O. Smith for the
prosecution ; W. C. Achi for defend-
ant.

Honolulu, October 2G, 1S94.

For 75 cents a month yon can
have the Advertiser left daily at
your residence or office. Telephones
88.


