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We publish in this issue the evidence
of Mr. C. S. Wheeler with reference to the
crossing the Kahului Railroad Co. track
by the track of the Hawaiian Commer-
cial and .Sugar Co. taken upon hearing
of the defendant's motion to dissolve the
Company's injunction.

I THE ICIRCUIT COURT FIRST

mm SLANDSHI

HAWAIIAN COMMERCIAL COMPANY

vs. march rim,
I

KAHULUI RAILROAD COMPANY. J

TESTIMONY OP CHARLES S. WHEELER,

Sworn,

secure previous permission, led me to conclude that there was
verv likelv a failure in another case, namelv, the case of the
Wailuku Commons occupied at that time by Claus Spreckels

and the Hawaiian Commercial Company. And that belief

and inference was strengthened from the fact that no docu-

ment appeared of record.
I come now to the document which I hold in my hand and

which I desire your Honor to hear carefully as I read, which

as I sav to vour Honor I understand and believe to have been

executed at a time subsequent to the construction of the road

from Kahului to Wailuku.
''Thomas H. Hobron of Honolulu, H. I., being desirous to

a railroad from the port of Kahului, Island of Maui,

"over portions of the land known as the Wailuku Commons

"and leased by Claus Spreckels from the Crown Land Com-"missione- rs

for the term of thirty years from July 1st 1S7S, to
"and towards Hamakuapoko, Makawao and adjoining re-"gions- ."

Your Honor takes judicial notice of the fact that
Hamakuapoko, Makawao and adjoining regions are in directly
the opposite direction from Kahului than this branch road ex-

tends. "Now this is to certify that I, Claus Spreckels, after
"having obtained from the Crown Land Commissioners the
"privilege of granting this right of way over said land, in con-

sideration of the annual rental of one dollar, hereby do grant
"to said Thomas II. Hobron the right to construct and main-"tai- n

over said land a single lin$j railroad track for the term
"of my lease; provided that it i. constructed and in running
"order within two years from date, a,nd that the route of said
"railroad does not cross any of the lands set apart by me for
"the cultivation of sugar cane and other crops, nor in any
"manner whatsoever interfere with the fences, buildings,
"ditches, crops and other improvements now on said land or

"hereafter to he made thereon." Permit me to remark in pass-

ing that if this document did by any construction refer to the
portion of the railroad extending from Kahului towrard Wai-

luku, that it is mv belief and conclusion 'that this clause relat-in- g

to improvements to be hereafter made thereon, would per-

mit the plaintiff to have the right to cross the railroad. But
this after all is nothing but the grant of an easement and the
fee remains in the company. Moreover, my conclusion is that
this document is not and cannot by any construction be ap-

plied to the portion of the road west of Kahului.
"Provided further that said route confines itself to the sand

"belt stretching from Kahului along the sea beach in an eas-
terly direction except in that portion of said Wailuku Com-"mon- s

located easterly from Section 7 of the topographical
"surv?v of said land made for me." That section seven of the
topographical survey of the land made for Claus Spreckels I
understand to be a field plat, and this section seven to lie in a
direction toward Spreckelsville from Kahului, and that the
reference here is to the deflection of the said road from the line
along the sea beach as your Honor sees it upon the map,
through the actual sugar land of the plaintiff, and that that
point where it makes across the lands and leaves the shore is
at or about the point known as Section 7.

"From which point to the easterly boundary line of said
"Commons the said Thomas H. Hobron is hereby privileged to
"construct his railroad on and along the strip of land set
"apart by me for a road to Haiku." Another matter of de-

scription which in my opinion points it as being over toward
Haiku.

"Located northerly from the northerly fence to be construct-"e- d

by me or my tenants; provided that the said Thomas II.
"Hobron leave a roadwav of not less than one chain or sixtv-"si- x

feet in width between the center of said railroad track
"and said northerly fence of mine or my tenants. At such
"points where the said Haiku road crosses said railroad track
"the said Thomas H. Hobron is to construct convenient and
"substantial crossings and maintain them during the entire
"term of his right of way." It is understood and agreed that
all the: rights and privileges may be assignable.

In answrer to the suggestion of counsel that this document
was concealed from the Court, I beg to say that in my opinion
and belief it had, and in my present opinion and belief it has
no more reference to the portion of the line extending west-
erly and southerly toward Wailuku from Kahului, than would
a document relating to a public square upon the Island of
Oahu. Take the actual expression and designation in the
document coupled with the fact which is stated in accordance
with my then and present information and belief, that the
road constructed pursuant to this document was constructed
after the date of this document, whereas the portion of the
road in controversy was constructed before the date of this
document, and your Honor has my reasons for my view that
this document cuts no figure.

Mr. Kinney. Q. Where were you informed or where do

you understand Kahului is located?
A. On the Island of Maui.
Q. What part of the Island of Maui? A. I understand it

to be located on the northern shore, if I may call it such, on
the Island of Maui.

Q. What do you understand it to be, the name of a land or
what? A. Kahului I understand to be the name of a collec-tio- n

of dwellings and buildings of various kinds, hardly a
town I take it. I believe there is no corporate organization
there of any sort.

Q. Xow this grant speaks of the right of way from Kahului
easterly; how do you construe it in reference to those first
two words, "from Kahului," from what part of Kahului?

A. Undoubtedly from the place where it started in 1879.

Q. That is your judgment, that was your judgment, was
it?

A. I should say so. I do not know that that particular

matter I considered especially at the moment. That would be
my judgment now.

Q. Is as a matter of fact, this crossing that you speak of,
is that within Kahului as vou understand it?

A. It is not necessarily within Kahului as I understand it.
It is back of the buildings at Kahului; it is rather a scattered
settlement there.

Q. Did you consider or not the proposition whether that
crossing was within Kahului or not?

A. I did not consider that particularly, and I do not now
consider that question of any importance here.

Q. Please consider it now for the first time and tell us
whether you have received any information upon which you

knew or can base any opinion as to whether that crossing is
in Kahului or not?

A. Well your question is a very broad one. I can give you
all of my information on the subject. Kahului is a hamlet
consisting of a number of buildings, some one or more stores,
several warehouses and is the terminus of the Kahului Rail-

road Company.
Q. Is this crossing
A. One moment. The tracks in question at some point

leave this place designated as Kahului. The lands of the IIa
waiian Commercial and Sugar Company which it has undis-
puted possession of, go down to the houses and lots and build-

ings in Kahului as I use the term. The portion of the railroad
in question, cannot be said to be within any corporate limits,
nor can it be said to extend in an easterly direction from Ka-

hului. It extends in a easterly direction from the railroad
terminus in Kahului.

Q. Putting the question again, have you information upon
which you, or any belief as to whether this crossing is in or
can be said to be in Kahului or not? A. Certainly I have
some information upon the subject, and probably it is as valu-

able upon that point as anybody elses would be.
Q. Well did that information what vas the effect of that

information, that this crossing was in Kahului or not? A.
My information and my belief is that this crossing can not be
said to be in Kahului.

Q. And have you come to that conclusion now or did you
come to that conclusion before today? A. The matter has
never suggested itself to me in any way.

Q. So that now that you make are called upon to'expresa
an opinion, you express the opinion and belief from the infor-
mation and belief that you have that this crossing is not in
Kahului? A. Since you are placing the very free benefit of
my opinions under oath, I state them when called upon that it
is my opinion that that is not in Kahului.

Q. We got the free benefit of your opinions in the neck
in this restraining order, so we will take a little more with
your permission. Did you receive any information or not as
to whether Claus Spreckels and Hobron had any understand-
ing in reference to the track at a point covered by the cross-
ing? A. I received some information upon that point.

Q. What was the information, I mean as to the any un-

derstanding between the two? A. I received the informa-
tion that Mr. Hobron considered his rights so uncertain in the
property there, including all of his railroad property, because
of a certain statement made to him by Claus Spreckels, that
although the property wras yielding him an annual income of

40,000 he concluded to sell it and did sell it for'a sum that
the property itself would earn within a very few years.

Q. What was that statement? A. What was what state-
ment?

Q. In consequence of the statement you said made by
Claus Spreckels to Hobron; what was that statement as you
heard? A. At the time that the affidavit herein was filed it
was merely in the form to which I have testified. I have made
some further inquiries since that I do not know that I am
called upon to answer to. " ,

Q. What was it he said? A. I am telling you that the
information which I received was in a general form and did
not purport to be the exact language or any specific statement
by Claus Spreckels.

Q. Give it in its general form, what was its significance?
A. Of what?

Q. This statement made by Claus Spreckels to nobron that
made him give up such a good thing. A. At the time that
my affidavit was made I had no information and knowledge,
I take it in my opinions and answers I am limited to that time.

Q. Then you will please hereafter leave out any such state-
ments; if you refer to them I want to know what they are.
A. One moment. I think I cannot be fairly charged with
what you charge me with here. I say that at the time that I
made my affidavit the statement which I had received and on
which my information Was partly given was in the general
form to which I have testified that it was because of some-thin- g

that Claus Spreckels had said. I had no information at
that time as to the precise thing that Claus Spreckels had said,
but I did have information that Mr. nobron considered his
rights doubtful and that that moved him inr selling and dis-

posing of the property for the sum that he did, although it
was a large income paying property. "

Q. Raised doubts in Hobron as to his title to the right of
way in question? A. What right of Way?

Q. The right of way that has been covered by the crossing.
When you say that Hobron had doubts by reason of something
that Claus Spreckels had said, felt doubtful about his rights
I ask whether your informant gave you to understand that he
felt doubtful about his right of way? A. My informant gave
me to understand that he felt doubtful about all his rights in
Wailuku Commons.

Q. Didn't it amount to this, that Claus Spreckels threatened
to build a railroad of his own? A. It amounted to nothing

My name is Charles S. Wheeler.
Mr. Kinney Q. Mr. Wheeler, have you seen either origi-

nals or copies of these two papers prior to today? A. I have
seen the original of neither; I have seen documents purport-

ing to be copies of each.
Q. And how early did you first see them? A. I have seen the

documents within a month last past and prior to the applica
tion for the injuction.

Q. Now we would like to know upon what facts, or upon

what statement of facts made to you, you base the charge that
we have been trespassers, we are trespassers and have been?

A. What is the specific portion of my affidavit please, I,
should like to see that?

Q. I will call your attention to the fact that the bill uses

the word, trespassers, and it is sworn to as based upon the
.affidavits, and this is the statement that we find over your
signature: "Deponent is advised and verily believes that the

said Kahului Railroad Company occupies with its railroad

trade the lands of the said Hawaiian Commercial and Sugar
Company from a point in the rear of Lot t in Kahului in a

general southwesterly direction to the westerly line of Wai-

luku Commons, and that the said occupation is without law-

ful right or authority." A. You desire to know what in-

formation or knowledge I base those charges upon?

Q. Yes. A. I have caused an abstract of title to be made

by Mr. Monsarrat of this city, which notifies me of such docu-

ments as are of record affecting the title to the lands in ques-tion- .

I have examined that abstract of title; have made some

independent inquiries outside of other matters, from which I
draw the conclusion in question. I will first call your atten-

tion to the fact that there is nothing of record to show at
what time the road from Kahului to Wailuku was built.

There is one document just read by you from Claus Spreckels

to T. IL.Hobron, which indicates that the road from Kahului

io Paia was built at some time subsequent to its date in 1877.

From inquiries of Mr. Monsarrat, of Mr. Samuel Parker, and
masking for information through other parties whose integrity

I have no occasion to question, I received the information and

formed the belief and do not now doubt the fact to be, that
the road from Kahului toward Wailuku was built at some

time prior to the road from Kahului to Paia, and also at some

time prior to the grant from Claus Spreckels to T. H. Hobron.

The affidavit made by me and the matters concerned in this
bill of complaint refer only to those portions of the road upon

Wailuku Commons extending from Kahului in a southwes-

terly direction toward Wailuku. You have all observed by

reference to the map before you that that is but a compara-

tively short piece of road. That is a piece of road which I
understand was in operation at the time of the grant from

Claus Spreckels. If you will kindly hand me the grant from

Claus Spreckels I will point out to you, and I think to your

entire satisfaction that it does not purport to be a' grant of any

right of way. I might premise by saying that the information
iind belief derived by me from the abstract of title as well as

from copies of documents which I have long been aware of is

io the effect, that in 1S7S or 0 the Crown Land Commissioners

under and by virtue of the authority of a statute of the then
Kingdom of Hawaii, executed a lease of the Wailuku Com-mon- s

for thirty years to Claus Spreckels. My information is
not absolutely clear as to whether or not Mr. Hobron's road

from Kahului to Wailuku was built prior to or subsequent to

that crown lease; at any rate, there appears to be no consent

io its construction from the Government or from the Crown

Land Commissioners prior to the lease to Claus Spreckels;

nor does there appear to be any consent from Claus Spreckels
- subsequent to the time of that lease for the construction of

.such road. I am led moreover to believe, and do believe, that
It was constructed without any legal authority from the fact
that the adjoining owner, whose lands appear delineated on

that map, Samuel Parker, adjoining on the side toward Wai-

luku, has informed me that the road was constructed through
his lands without his consent, without any previous lease from

him, though he understands that mention of it was made to
Iiis wife; that subsequently he spoke to Mr. Hobron about the
matter and did execute a lease upon some terms to Mr. Hob-

ron. The fact that in one instance there was a failure to


