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the bill of exception- - t this .urr. The defendant.-- ? in error
(plaintiffs below) moved that the bill be dismissed because of the
failure of the then defendant to depo-i- t cash or tile a bond for
eo-t- s to accrue and a bond against dispo-in- g of his property.
Thereupon what appears to have been a compromise was effected
and the parties filed the stipulation in question, as follows:

Tt is hereby agreed that under the bill of exceptions herein
one exception alone shall be considered, to wit, whether the
evidence and facts as found by the court in its decision show a
forfeiture bv plaintiff of the estate created bv the deed from
defendant to plaintiff under the condition therein contained;
both parties hereby waived any record or transcript of the
evidence and plaintiff withdrawing her motion to dismiss for
want of jurisdiction. The findings of fa:--t in the judge's decision
being accepted as conclusive on both parties."

Plaintiff in error contends that the clause at the end of the
stipulation, namely, ''The findings of fact in the judge's decision
being accepted as conclusive on both parties'" is shown by the
first clause to have been intended to be effective "under the bill
of exceptions" only, and that neither party had in mind a writ
of error. It is very likely that neither party had in mind a writ
of error, and yet each party evidently intended to make a con-

cession and did not intend merely to get the opinion of the court
on some of the questions on exceptions and leave it open to bring
up the rest on error. A settlement of all questions raised by
the bill was in view and not morel v the method bv which the
settlement should be obtained. The agreement was substantiallv
for the disposition of the whole bill of exceptions upon con-

sideration of some of the questions raised thereby, and the
court upon consideration of those questions overruled "the ex-

ceptions,' that is, all the exceptions. All the questions raised
by the bill must now be considered res judieatae. A decision
by consent is as binding as one in the usual mode.

Plaintiff in error suggests also that the grounds upon which
the motion to dismiss the bill was based were such as went to
the jurisdiction of the court over the subject matter and could
not be waived. This suggestion is made as bearing upon the
construction of the stipulation and not for the purpose of avoid-

ing its binding effect. Courts elsewhere differ as to whether
tho statutory requirements relating to appeals may be waived.
"Whichever may be the better opinion on principle, it must be
regarded as settled in this jurisdiction that such requirements of
the hind now in question may be waived. Coleman v. Coleman,
5 ITaw. 300.

The plea in bar is sustained and the writ dismissed.

ITnmpJircys G Gear for plaintiff in error.

Kinney cG Ballon for defendants in error.
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ordered him by telephone from Honolulu to rclea.-- o the plaintiff
as 1 1 ? had con tlio tux receipt himself. Plaintiff was then re-

leased ami tho next day when his case was called in the District
Court tlie deputy sheriff anl defendant a.-k-ed that it bo dismissed
as they had scon the tax receipt.. It was produced before the.

jury and bears date March 12, 1 S'.7, showing that the tax was

paid in Kohala, Hawaii.

All this evidence went to the jury as evidence tending to show

a want of probable cause for the prosecution and arrest. The
statutes does not allow a process of arrest to is-m- for ix.Tson.il
1 fixes unless no property can he found belonging to the taxpayer
whereon to levy. "When we consider that the defendant made no
explanation why he did not seize" and levy upon the horse and

its equipments which were in plaintiff's Hsession standing
at the enclosure of the court house, in plain view, hut pro-

ceeded immediately to make out the warrant and that he

ordered the confinement of the plaintiff, which apparently was

not necessarv, and did not remain at the court house to learn

what answer plaintiff made when the warrant was read to him
hut rod o away, the jury had some evidence from which to find

that defendant had no prohahle cause for believing that plaintiff

had not paid his taxes, and that hi? actions were malicious. By
all the authorities malice may he inferred from a want of proh-

ahle cause? and the jury were properly so instructed. It was

undoubtedly true that defendant did not believe the plaintiff

and plaintiff's answers do not show any effort on his part to ex-

plain fully to the collector the real facts of the case and save an
arrest, lie knew he had paid, his taxes but did not produce the
receipt and left defendant to his remedy, though he 'know it

mibt involve his own arrest. Such actings should not admit

of a verdict of much amount. Tint we are not asked to set the

verdict aside as excessive.

".Much stress is laid by counsel for defendant upon the court's

refusal to give the instruction number XL, asked for, as follows:

"If you find the facts in the possession of Henry at the time

of the issuing of the warrant were such as would lead a man of

ordinary caution and prudence to believe or entertain an honest

and strong suspicion that the plaintiff was a delinquent taxpayer

then you will find a verdict for the defendant. Chief Justice

Shaw m. Baron r. Town, 4 Gushing 238." But the judge

charged that "probable cause is such a state of facts in the mind

of the prosecutor as would lead a man of ordinary caution and

prudence to believe or entertain an honest and strong suspicion

that the person who is arrested was guilty." This is substantially

a statement of the law contended for by defendant.

"re find no error in the charge to tho jury; all proper in-

structions asked for by defendant were given substantially by

the court.

"We overrule the exceptions.

C. Crcujhton for plaintiff.

G. A. Davis and E. P. Bole for defendant.

(one t tin aihdavirs ainu x-- d to the bill this to have done-i- n

tlie night time); that defendant threatens to tear up com-

plainant's said track and crossing: that if it does so, complainant
will be irreparably injured; that complainant has no plain,
spi-edy-

, adequate and etlicient remedy at law; hat it will, but
for relief in equity, be compiled to institute divers actions at
law, to wit, an action f ejectment to recover the lands unlaw-
fully occupied by defendant, actions for damages for the variou
and continuing trespasses in maintaining defendant's track and
actions for damages for interfering with complainant's aid track
and eros-in- g if defendant :diall do so.

The main prayers of the bill are (1) for an injunction restrain-
ing detendant from removing any portion of complainant's said
extension of its track or interfering with its said crossing; (2)
lor a decree commanding- - defendant to quit and surrender all
its track laid on complainant's lands and adjudging the same to

be a fixture; (;) for damages for the alleged trespasses.
Defendant demurred to the bill on the following grounds:
"1. 1 hat it is not sworn to as required by the rules of this

Honorable Court.
"2. 7 hat the facts therein stated do not constitute a cause

of action.

"o. That, said complaint does not show that any irreparable
injury is threatened to the plaint ill.

"4. That the complaint is ambiguous, unintelligible and
uncertain.

"5. That the plaintiff has a plain, adequate and complete
remedv at law.

. ri hat several causes of action have been improperly
united.

. 'I hat a perpetual injunction is sought where there is a.

controversy as to the legal rights.
tk'8. That it appears by the bill that the plaint itf is seeking

an injunction against a defendant in possession."
The Circuit Judge sustained the demurrer and dismissed tho

bill; from his decree the complainant appeals.
The relief prayed for in the second and third prayers above

set forth is such as would ordinarily and naturally be sought
through actions at law ejectment or trespass. If this were the
only relief sought it is clear that tho bill could not be sustained.
There would be a plain, adequate and complete remedy at law.
If equity could entertain a bill for such relief primarily, for
what relief could it not entertain a bill? AVhat would be left
exclusively for the law courts? "'

It is equally clear that the bill cannot be sustained to avoid a
multiplicity of suits. A single action of ejectment and for mesne
profits, with possibly a second action of trespass for tearing up
the track, would seem to be all that would be required at law,
both suits between the same parties and each for a different
matter. Certainly no showing is made that a multiplicity of
suits, as that phrase is understood in equity, would be necessary.
If this is a ease of "multiplicity of suits" then what case is not?

The bill must stand, if at all, upon the theory of irreparable
injury and the first prayer. If complainant had not already
laid its track across defendant's track but were merely about to
do so and had brought the bill to prevent interference by defend-
ant, the bill could not be sustained. The fact that defendant
had been in peaceable possession for at least sixteen years would
be sufficient for requiring complainant to first try its alleged
rights at law. Equity could not in such case deprive defendant
in whole or in part of its possession by preventing- it from resist-
ing complainant's entering and taking possession whether ex-

clusively or in common Avith defendant. The right in such case
should first, be determined at law, where there would be a plain,
adequate and complete remedy. Moreover, there would in such
case be no presumption of irreparable injury from the mere
fact that complainant could not at once extend its road. The
long existing status would be preserved. 'There is no special
allegation from which irreparable injury could be inferred.
The general allegation of irreparable injury in the bill is not
sufficient under the circumstances without other special allega-
tions to support it.

Is the case different because complainant has actually laid
its track? The right may still be tried at law. The general
allegation of irreparable injury is still insufficient by itself.
There are still no other allegations from which irreparable in-

jury can be inferred. If complainant had been operating its
railroad over defendant's track for a considerable period, espe-
cially if it had done so with defendant's acquiescence, the case
might be different. Equity might interfere to preserve the
existing status at least until the rights could be determined.
But here it appears or may be inferred that defendant has long-bee- n

in undisturbed possession and that complainant has but
just laid its track and that against defendant's consent. The
status to be preserved is rather that which has long existed than
that which has just been created and that by complainant itself
and under the circumstances of this ease. It is not even shown
that complainant has yet begun to use its extension of track
or that it has any wharf or other facilities for shipping its
freight at the water front or that it has ceased or cannot con-

tinue shipping its freight in the manner in which it has done
o in the past. Tlie most that can be inferred is that it mav

be delayed in the further construction of its track and the con-

struction of a wharf by not being allowed to carry materials for
the same on its track across defendant's track. But equity can
hardly interfere with tlie long continued po-.-ossi- on of the
defendant in order to enable complainant to carry out a change
of plan, until the right is determined at law. It is true, the
defendant is alleged to be a mere trespasser, but it has been in
undisturbed possession with complainant's knowledge many years
and apparently claims a right or at least disputes complainant's
right.. It is not ordinarily the place of equity to settle legal
rights under such circumstances.
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A brought a Mil of exceptions to the Supreme Court; B moved to dismiss
it for failure to deposit easli or file a bond for costs; the parties then
compromised by stipulating that under the bill the court should
consider only whether the findings of fact below were sufficient in
law, those findings being accepted as conclusive on both parties;
the court found the findings of fact sufficient in law and overruled
the exceptions; A then brought error to raise the question whether
the findings of fact were sustained by the evidence. Held, on plea

in bar, that all questions raised by the bill of exceptions were rc
jinlicalae and that those then taken from the court by stipulation
could not be afterwards raised on error.

The Jaw 'has been settled here that a party may waive the statutory re-

quirement as to costs, so as to give the appellate court jurisdiction,
.when the statute has not been complied with.

Freak, axd AYiiitino, JJ., axd Circuit Judge Stanley, ix
VLAV.K OF JUDD, C.J., DISQUALIFIED.

Defendant had long been in undisturbed possession of a railroad track
over complainant's land; complainant, having long maintained a
private railroad track to its warehouse near defendant's track,
.recently extended its track across defendant's track and then
brought a bill in equity to enjoin defendant from tearingup the new-

ly laid track, to command defendant to quit the land on which its
own track was laid, to declare this track a fixture and for damages

for continuing trespasses, relying for equity upon "irreparable in-

jury," want of a "plain, adequate and complete remedy at law" and
"multiplicity of suits." Held, the bill was properly dismissed on

demurrer.

OPINION OF THE COURT BY FREAR, J.

This is a suit in equity. The lill alleges in substance that

complainant, a foreign corporation, is the owner of certain land-o- n

the Island of Maui, known as AVailuku Common-- , being part

of the Ahupuaa of Vailuku Crown Lands until 1SS2; that

while the same were Crown Lands the predecessors in interest of

defendant, a domestic corporation, without authority of law or

legal right entered thereon and laid a railroad track over the same

beginning at a point in the town of Kahului and running thence

southwesterly and that ever since then the said predecessors and

the defendant have continued without authority of law or legal

riiiht to maintain said track; that complainant, in the pursuit
of its sugar and merchandise business, ships over 25,000 tons of

freight a vcar to and from the harbor of Kahului and has for
many years owned and operated a private railroad upon its

lands from its plantation headquarters at Sprcekelsville to its

warehouse in Kahului and has deemed it advisable to continue

its track from said warehouse to the water front, and in so

doina it became necessary to cross defendant's said track which

complainant did in a careful manner and at a time when it did

not interfere with the running of defendant's ears over its track

OPINION OF THE COURT BY FREAR, J.

The object of tin "writ of error is to bring before this Court
for adjudication a question raised by the bill of exceptions but
not considered by the Court in Julia 8. Rice and TF. 7?. Rice
r. J. Spooncr, ante, p. S30, namely, whether the findings of

fact of the trial judge were sustained by the evidence. In that
case the Court did not consider that question because, as stated

in the decision, the parties had agreed to accept those findings

as conclusive and had submitted the case on the question whether
those findings were sufficient in law to sustain the judgment be-

low. The question now raised by defendants in errors plea in

bar is whether the agreement and decision in that case on ex-

ceptions 'are a bar to the present case on error.

The agreement or stipulation was made under the following

circumstances: The plaintiff in error (defendant below) brought


