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The decree appealed from, dUini-siiu- r the hill with cnt. h
affirmed.

.1. V. Ihtrtict U for complainant.
Kinitru t(-- JialloK for defendant.

IN THE SITItDiE C0UHT OF THE HAWAIIAN
ISLANDS.

Makcii Tkkm, 1Mi.

J. 1). PAKIS r. KKALOIIA (w).

EXCKPTIONS lllo.M CinCTIT CorUT, .11 KM ClKOlIT.
IN THE SUPREME COURT OF THE HAWAIIAN

ISLANDS.

Mai:( U Tkk.v, lt)8.
SrBMITTKD MAKCU 2t. 1S0S. Dkv.!dki drxK !, ls'is.

KEK TUX and NEN YOUNG, Partners under the Name
of KWOX(J LEE WAT r. CHIXG SUA L

E.fi-:iTJo.- jkom Ciimtit Corirr, Fikst Ciucrrr.

Sui;mitti:i) Apjmi. 0, 1SD8. Decided June t,

In ejectment where neither party proves title the party having the better
right to possession shouM prevail. One who has been in possession
for some time, "who claims title under documents purporting to
convey it, and who actually has title to an undivided half of the
land, lias a better right to possession of the other half than one
who has only just taTven possession "by force, has no title, and
claims title only on a mistaken idea as to the identity of the land.

A party producing a witness who proves adverse in the opinion of the
court may be permitted to ask the witness whether he has not
made inconsistent statements at other times and prove that he has
made such statements.

The allowance of questions as to the relative sizes of the adjoining
plantations of the parties and as to whether the land held by de-

fendant had not been put In his name by another to avoid suit,
held to be within the discretion of the trial Judge under the

boundaries f Apana 1. On the other hand, if you helieve from
the evidence Thai the piece in dispute lies on the Kancoho side
of the hod of the stream as it exi-tc- d at the date of the award,
in other word-- , that it is ii'-- ' included in the boundaries of
Apana 1, then your verdict. niu-- t he for the defendant."

Under These in-trueti- the question whether the stream had
changed its eour.-e- , that. i, to which laud the strip in question
belonged, is eliminated from our consideration. For. the jury
having found for The plaint:::? under the last clause of these
instructions must have found that the strip in question was part
of the knleana. There is also no question as to the half of the
land to which the plaintiffs proved a documentary title. The
only question then is as. to the other half, and on the assumption
that it is a part of the knleana. The plaintiffs had been in prior
possession. They had color of title; they had taken possession
Tinder a lease from one who claimed title to the whole knleana.
who in turn held under a deed from another who had had title
to half the land and claimed title to the whole of it. The
defendant had nor. had possession, though he had claimed the
right to possession, but he had claimed this solely on the ground
that the land was part of the konohiki land, which the jury
found was not the case. lie did not assert anv claim to the
knleana or any part thereof. Plaintiffs were not bound to prove
a good title to the whole land. Where neither party has title,
the one who on the whole has the better right to the possession
should prevail. A party who has been in possession for a con-

siderable period, who claims title to the whole land under docu-

ments purporting to convey it, and actually has good title to an
undivided half of the land lias a better right to possession than
one who has not. had possession except the possession by force
which gave rise to the action, and who has no title whatever to

the land and claims title nicely upon a mistaken idea as to the
identity of the land. Consequently the requested instruction
above set forth wa. properly refused. The other instruction,
that given and excepted to, is undoubtedly correct law in the
abstract, and the only objection raised to it is that it is not appli-

cable to the evidence in that it seems to assume that the defend-

ant was a mere trespasser, whereas in fact he claimed, as con-

tended, a right under circumstances of doubt which justified the
assertion of his claim. Plaintiffs claimed that on the evidence
defendant was a mere trespasser, si ill, even supposing that the
instruction as given would if standing alone be a little too strong
in view of all the evidence, ye t taking into consideration both the
finding of the jury that the land was part of the knleana and
the further instruction of the Judge that, if the jury found that
the land was part of the knleana and. that plaintiffs had had prior
peaceable possession, they having also title to one-hal- f and eoler
of title to the other half, the verdict: should be for the plaintiffs,
we think there was no prejudicial error. The real turning point
in the case was that in regard to the alleged change in the course
of the stream. This was left wholly to the jury on the con-

flicting evidence and they found for the plaintiffs.

Secondly, an exception to allowing plaintiffs' counsel to ask
the witness Kaimimawaho on direct examination whether he had
not previously made a statement in regard to the location of the
stream different from that which ho made on the witness stand,
and an exception to allowing a. question put to the witness Pahia
as to what statement the snid witness Kaimimawaho had pre-

viously made. The ground upon which these exceptions are
based is that a party should not be allowed to impeach his
own witness. Xo attempt was made to impeach the general
credibility of the witness. It seems that plaintiffs' coun-

sel were surprised by the witness making on the stand an
adverse statement different from what he had said previously.
Under such circumstances it was competent for the trial Judge
in his discretion to allow the question whether the witness had
not previously made an inconsistent statement, and to allow
proof that such inconsistent statement had been made. See
Civ. L., Sec. 1421.

Thirdly, an exception to allowing a question to be asked a
witness as to the relative six- - s. of plaintiffs' and defendant's rice
plantations, and an exception to allowing a question to be asked
defendant as a witness whether the land had not been put in
his name by "Wong Ivwai to avoid suits. These questions were
objected to on the ground that, they would introduce extraneous
matters which would tend to prejudice the jury. Plaintiffs con-

tend that it had appeared i: evidence that they had token no

steps to prevent defendant's forcible entry and that the first of
these questions was proper in order to show from the size of his
plantation and the number of men employed that failure to re-

sist was due not to acquiescence but to lack of the requisite force
and that defendant shindy took possession without resorting to
the courts, relying upon superior force rather than upon a claim
of superior right; they contend also that the question could not
have been prejudicial any w.iy because the answer showed that
defendant's plantation was only about one and a half times as
large as plaintiffs. They attempt to support the second of these
questions on the ground thr.t one of the defenses was that the
defendant was merely the servant of Wong Ivwai and that
therefore the property was not in his possession but in Wong
Xwai's, that, defendant would not produce the lease; and that
-- uch cross-examinati- on was proper to show that the defendant
was more than a mere servant, or manager, in fact, that he was
h s-- ee or sub-lesse- e.

JiHt how far examination of this kind should be permitted
depends largely upon the particular circumstances of the case.
The trial Judge was in a rnucdi better position than this Court
to decide matters of tin's kind. Verdicts should not be set aside
for light reasons. We cannot say in this instance that the
Circuit Judge abused his discretion.

The exceptions are overruled.

Kinnc f iC-- Jiallou for plaintiffs.

J. A. Naqoon and R. D. SUJiman for defendant.

Jrnn, C.J., Freak and Wiiitino, Jd.

In 1S66, upon a sworn petition to a Justice of the Supreme Court pray-
ing for the adoption of an illegitimate child whose mother was
dead, the adoption .was decreed. Held, that the court had the power
under Section 853 of the Civil Code to do this and that the order
could not be impeached collaterally.

OPINION OF THE COURT BY JUDI), C.J.

This is an action to quiet the title in certain lands in Kona,
Hawaii, described in Poyal Patents ((J rants) Xos. Mb" and
1170. It was heard by the Circuit Court, jury waived, who

found for the plaintiiY. Defendant's bill of exceptions raises
but one question; the validity of the adoption of one Kahikina
by one Xakookoo. Poth parties claim title through the said
Xakookoo. The papers claimed by plaintiff to have effectuated
the said adoption are as follows:

(Petition.) "To the Honorable K. C. Davis, Associate Jus-

tice of the Supreme Court, in Probate. The undersigned
Xakookoo (k) a 7'osident of South Kona, Island of Hawaii,
respectfully shows unto Your Honor that his daughter Kekaa-nu- i

"who is now dead, "was the mother of an illegitimate son

named Kahikina, now aired eleven vears; that the said bov has
lived with his grandparents, to wit, your ctitioncr and his wife
since his infancv, and has been treated bv them as their own

child; and that it is the desire of your petitioner to adopt him
so that he may have all the rights of a parent, and may give him
all the privileges of a son. Wherefore your petitioner prays that.

Your Honor will after proof of the above averments, make such

order of affiliation and such other order as the case may require.
And your petitioner will ever pray," etc. (Signed and verified by
oath "before L. iMeCully, clerk, on duly IT, 1800.)

"Supreme Court, in Probate, before 3Ir. Justice Davis, in

chambers, 17th July, 1SGG. In the Matter of the Adoption of
Ivahikina bv Xakookoo.

"The petitioner appeared together with the child mentioned
in the petition. He stated to the court that he agreed in accord-

ance with the prayer of his petition to take the child as his own,
to educate him, support him and to treat him as his own sou
and heir. Haahaa the petitioner's wife on her part consented in
open court, to perform the duties of a. mother to the said child.
The court therefore did order the adoption of the child as
prayed for. L. MeCully, clerk."

The only statutes bearing upon this matter in force at the
time, 1SGG, are Sections S53 and 12GT of the Civil Code.
Section S53 defines certain powers of the Justices of the Supreme.
Court at chambers, and is as follows:

"Said Justices shall severally have power at chambers, to
grant (divorces and) separations, and decree alimony; to legalize
the adoption of children, and to decree the affiliation of bastards.''

Section 120" prescribes that "Agree
ments of adoption shall, in order to their validity, be recorded,
in the office of the Peaistrar of Conveyances, in default of which

Ce c

no such instrument shall be binding to the detriment of third
2arties, or conclusive upon their rights and interests." During
many years past adoptions have been effected by a written agree-
ment of adoption executed by the parents of the subject of the
adoption and by the adopting parties, but there is nothing in the
statute last quoted intimating that an adoption might not be
accomplished by decree of a Justice of the Supreme Court, as a
judicial act. The circumstances of this particular case are as

follows: Xakookoo had a daughter Kekaanui who bore an
illegitimate son, Kahikina by name. Xakookoo and his wife
Haahaa had brought up and nurtured Ivahikina from infancy
as their own child. When these parties came before Mr. Justice
Davis, Ivahikina was eleven years old and his mother had died.
There was no one, therefore, who could execute; an "agreement
of adoption." We consider that the adoption as shown by the,

record introduced was valid. There was a sworn petition before
the Justice, setting forth the facts and a prayer that the "affilia-
tion" miii'ht be decreed, and such other order i the ca.--e may
require. The Justice had and exerci-e- d the jurisdiction con-

ferred by Sociiou Tw of the Civil Code. He "ordered the.

adoption of the child as prayed for." A!L the parties were
before the court. Xeither the statute nor rules of court pre-

scribed the practice to be pursued in such a case. The Justice
was satisfied with the unsworn statements of the parties. Wo
know of no statute or practice then existing requiring that the
decree of the Justice should be signed bv the court and not
by the clerk. We take judicial knowledge that Hon. Jl. G.
Davis was a Justice and L. Meddly the clerk of the Supreme
Court at that date.

The decree in this case is attacked collaterally A collateral
attack will be successful "only upon showing a want of power."
Van Fleet's Collateral Attack, p. 5. INIr. Justice Davis had
the power to legalize the adoption of children, and however
informal the record may seem to be, it cannot be impeached
collaterally.

We overrule the exceptions.
Kinney & Ballon for plaintiff.
IF. 7?. Castle and P. L. Weaver for defendant.

OPINION OF THE COURT BY FREAIt, J.

This is an action of ejectment. Plaintiffs recovered a verdict
for the land in question and $159.37 damages. Defendant
h rings tin? case to this Court on exceptions.

The parties are occupants of adjoining pieces of land at Puna-lul- l,

.Koolauloa, Oahu, the boundary between which has heen
uncertain. The main ohject of this action is to determine on
which side of the true honndary a certain strip ahont l.Gi acres
in area is situated. This honndarv was formerly a stream and
the uncertainty arises from conflicting evidence as to whether
the stream has changed its course, so as to no longer constitute
the honndarv. Plaintiffs claim under a lease of a knleana,
namely, Apana 1 of Poyal Patent JJ050, L. C. A. 7091 to
Ivahalcaahu. Defendant is lessee or manager under a lessee
of the adjoining konohiki land. The knleana originally ex-tend- ed

to the stream. It still extends to the stream and includes
the strip in question provided the course of the stream is the
fame as formerly, otherwise not. Another question of fact to he
noticed is this. Plaintiffs claimed nnder a lease of the whole kn-

leana from one Kiliona who claimed under a deed of the whole
knleana from one Xalima, hut it appeared in evidence at the trial
that Nalima had title to only an undivided half as a tenant in
common and consequently that the plaintiffs had title under their
lease to only an undivided half. Thus defendant made two
claims, one for the whole strip, on the ground that it was not
included in the knleana as shown hv the evidence as to the change
in the course of the stream; the other for an undivided half of
the strip, on the ground that plaintiffs had failed to prove their
title thereto. Plaintiffs had originally taken possession of this
strip under their lease, had planted and harvested one crop of
rice thereon and planted a second time, hut hefore they har-
vested, the defendant entered and harvested the crop and re-

tained possession. Plaintiffs then brought this action to recover
possession and for damages.

Defendant relies mainly on three groups of exceptions.
Eirst, an exception to the refusal of the trial Judge to charge

the jury as requested that, ""plaintiffs not having shown that
thev had the title to all the land cannot recover in anv event
for more than one-hal- f of the premises," and an exception to that
portion of the charge which reads as follows: "The plaintiffs
must recover upon the strength of their own title and not on the
weakness of the defendant's title; hut if the plaintiffs had actual
prior possession of the land, this is strong enough to enahlc
them to recover it from a mere trespasser, that has entered with-

out any title."
Immediately after giving this instruction, the court charged

as follows:

""Though the plaintiffs have documentary title to only one-ha- lf

interest in the knleana, still, if they have had prior poaecahle
possession of the whole piece in dispute hefore the defendant
entered upon it, and if the piece is part of Apana 1 of that
knleana, and is not konohiki land, then the plaintiffs are entitled
to recover from the defendant, all of the property claimed, and
so if you hclievc from the evidence that the piece in dispute
lies upon the ICahuku side of the stream as it existed at the date
of the award to Ivahaleaahu, in other words, that it is included
within the description of that apana, and if you also find that
the plaintiffs had prior poaecahle posses-io- n of the piece in dis-

pute hefore the defendant entered upon it, then your verdict
must he for the plaintiffs, and the restitution of all of the prop-
erty claimed. Put if von find from the evidence that the defend-an- t

had prior peacoahlo possession of the piece in dispute hefore
the plaintiffs had possession, then your verdict must he for the
plaintiff for only one undivided half interest in the land, i. e.,
if vou fmd further that the piece in question is within the


