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PRICE ONE ( EM, 

sum VS. TOOLIN 
Genial ‘‘Bill” Barry of the 

Horseshoe Will Have a 

Strong Opponent for Ald- 
ermanic Honors. 

mm BUSY CANVASSINC 

SAYS HE WILL GIVE “BILL” A 

RUN FOR HIS MONEY JUST FOR 

FUN. 

The ever genial “Bill’ Barry, of the 

Horseshoe district, who it is said will 

seek reuomination for ahlermauie honors, 

will find his path anything but a bed of 

roses when the primaries are held. He 

will have as an opponent Michael Toolin, 
one of the younger generation of Democ- 

racy of the Second Ward. Young Toolin, 
who his* a wide circle of friends, is al- 

ready busy canvassing the ward and de- 

clares that tiis chances, as far as he has 

gone, are bright. 
“If I don’t defeat Barry at the prima- 

ries he will always have reason to re- 

member that he was up against a live 

one.” said Toolin a few evenings ago, 

while canvassing with some friends near 

the headquarters of the Dennis Mc- 

Laughlin Association. Never before has 

Tooliii sought an elective office. He has 

frecuenf'y allowed his name to be used 

itf Ccftneetion with small appointive posi- 
tion?. but was never given the opportu- 

nity to draw from either the county or 

city treasury. For more than a year 

Toolia was employed at the Jersey City 
side of th? Hudson River tunnel now 

near!.,grc.%my!etion. 

-Ba.ry u at present an inspector on the 

Kt'&eu Bo leva id. Thera are a great 

many 2>«aocrut> ie the ward who say he 
I 

ought so be satisfied with the inspector- 

shiplet the uemiaaticu for alderman 

go tv eojfsje one else. 

F'-eeds of Toolia say that if he don’t 

get dm nbdaiua-Hon they will do funny 

tb:t»t:s nirh the ballot on election day. 
James F. Walton is still in the race 

for the CoAvocratic nomination for Street 

and YVater Commissioner from the Sec- 

ond Ward. Although the friends of 

Thoi^nrCorydon say that he has an easy 

thing of it, Walton thinks differently. 
“Ta in the race to the finish >and ex- 

pect to win,” is what Walton said re- 

cAnlly to some friends. 

Michael Sullivan, of Fifteenth street, 

who has been spoken of as a possible 
Street and Water Board nominee, de- 

clares he is too busy to talk politics, but 
will n-ot either affirm or deny that he is 

seeking the nomioatien. 

mi RIPTIC DIV8RCED. 

Special Master in Chancery Pierre 

Cook filed in the Court of Chancery in 

Trenton a report advising a decree of 

divorce' in favor of Mrs. Rose Riptic 
from her husband, John Riptic, whom 
she alleges deserted her in 1902. She 

also alleged that he treated her cruelly. 
According to the report, Mrs. Riptic is 

to have the custody of the two children. 

Mrs. Riptic and her husband eloped from 

Germany in 1889. He was twenty-nine 

years old and she was but fifteen. They 
were married in Manchester, England. 

They came to this country in 1890 and 

settled in Jersey City. According to 

Mrs. Riptic her husband deserted her 

November 9, 1902. Eor sf year or more 

past Mrs Riptic has officiated as inter- 

preter in the First Criminal Court, and 

has made friends with all who have 

business with the Court. Herbert Clark 

Gibson was Mrs. Riptic’s attorney. i 

For pimples, blotches, bad complexion. 
Hood s Sarsaparilla Is the medicine to take— 
it has established this fact. 

The Jersey 
City News. 

Job Printing. 
Business Cards 
L etter Heads 

Bill Heads 

Envelopes 
Circulars 

Boor Worr 
Law Briefs 

Pamphlets 
Programmes 

C etlegues 
By-Laws 

{Hj W\ 
WASHINGTON 

STREET. i 
4_;______ 1.J 

SIX INJURED AT 
CONEY ISLAND 

Brighten Beach Train Crash- 
es Into a Derailed Car 

Many Passeagers Shocked 
and Badly Bruised- 

SWITCH CAUSED TROUBLE 

ACCIDENT HAPPENED AT AN 

early hour this morning- 

train WAS GOING AT HIGH 

SPEED. 

Six persons were badly injured and 

a score or more badly shaken up and 
bruised when a south-bound Brighton 
Beach train crashed at high speet/ into 
a derailed rear car of a nor(h-bound 
train just outside the Culver station, 

Coney Island, early to-day. 

CHARI.ES BOGERT of No. 11 Four- 

teenth street, Brooklyn, was removed to 
the Reception Hispital, Coney Island, 
with both legs broken. 

MRS. MINNIE ZINC, of No. 122 

West Ninetv-uinth street, Manhattan, 
sprained both wrists and suffered con- 

tusions of the head and body.' She re- 

fused to go to a hospital and was taken 

home in a cab. 

WILLIAM K. KING, of No. 141 Jef- 
ferson street. Brooklyn, \pts treated for 

shock and contusions and sent to the 

Reception Hospital. 
ALBERT MARTIN, of No. 302 West 

Sixty-ninth street, Manhattan, bruised 

about the head. 

MR. C. H. WESON, of No. 326 East 

Nineteenth street, Manhattan, right arm 

broken. 

MRS. C. H. WESTON, of No. 326 

East Nineteenth street, Manhattan, an- 

kle dislocated and head bruised. 

Ambulance surgeons spent an hour 

patching up the injured, who insisted on 

going to their homes after obtaining tem- 

porary relief. 

The accident was caused either by j 
negligence or a defective switch. Trains 

! 
running out of Culver station, Coney Isl- 

and, traverse a switch which throws 

them on to the main track. For some 

reason the switch was not locked when 

a crowded five-ear train passed over at 

2:15 o’clock. Four ears took the switch 

in safety. Then it jarred asunder, and 

as the fifth car passed the rear truck 

jumped the tracks and the car was de- 

railed, swinging almost at right angles 
across the south-bound track. 

The jolt swung the passengers out of 

(their seats, and they were scrambling 
for safety when a south-bound train 

headed for the station at full speed, 
crashed into the derailed ear. The jolt 
shivered the car and sent a shower of 

splinters, metal work and broken glass 

upon the terrified passengers. Many 
were thrown violently across the seats 

by the shock and badly bruised. That 

the car was not overturned and many 

of the occupants killed is marvelous. 

The falling wires coming in contact 

with t he tracks sent up thick masses 

of sparks, which led the imprisoned pas- 
sengers to believe the cars were afire. 

A panic ensued in which many women 

were trampled upon in the general rush 

to gain freedom through the windows. 

The yard crew from Culver station 

hurried to the assistance of the police 
and the train crews and the passengers 

word disentangled from one another 

and lifted out of the demolished car. 

The accident blocked the Brighton 
Beach, line until almost daybreak. 

ROOSEVELT TO WITTE. 

OYSTER BAY, X. Y„ August 23, 
1905.—J. L. McGrew, the White House 

stenographer, employed at the executive 
offices here, who is believed to have car- 

ried a message from the President to 

Mr. Witte yesterday, returned to Oyster 
Bay at 7.23 o'clock this morning. 

Equipped with a small handbag, Mr. 
McCrrew left here on Monday by the 3.10 
P. M. train, which was just three hours 

after Baron Kaneko had taken his de- 

parture* The President was closeted 

with his private secretary until nearly 2 
o’clock that same afternoon, and of the 

message which the President is confi- 

dently supposed to have dictated at that 
time to Mr. Witte informing him f»f the 

position of the Japanese Government as 

he had learned it from Baron Kaneko, 

Stenographer McGrew is supposed to 

have been the bearer. 

The President Was in constant tele- 

graphic communication with Portsmouth 

yesterday and the day before, and the 

opinion strongly prevails here that the 

President will yet be able to bring about 

peace. 

SLAPPED UMPIRE 
IIUHE FACE 

Two Montreal Players Are 

Ejected From Game Won 

By Jersey City. 

BIRDS AND BRONCHOS EVEN 

SAILORS LICKED BY THE BISON’S 

IN A MERRY BATTING BEE, 

LOOKED LIKE A SCHOOLBOY 

GAME. 

Jersey City won yesterday’s game 

against Montreal. Lindaman pitched 
steady ball, but made a wild throw in 

the ninth and allowed the Royals to add 
another tally to their lone one scored in 

the second inning. The score was 5 to 

2. The Skeeters were shut out until the 

fifth inning, when Leroy weakened. Up 
to that time not a Skeeter had reached 

the first base. Then Cassidy singled 
and advanced on Halligan’s sacrifice. 

Pattee tripled and* Cassidy went home. 
Woods hit to short and Pattee was 

caught between third and home. Mid- 

way he avoided F. Hartman and got 
back to third. When Umpire Hassett 
called Pattee safe, Hartman struck him 

in the face with his glove. Raub also 

threw his mitt at the umpire, and both 

were ordered out of the game. Lattimer 

and Miller took their places. Pattee 

reached home on Yandergrift’s out at 

first. In the eighth inning Clement got a 

pass and Merritt sent out a three-bagger 
over the Montreal centre-fielder’s head. 

Clement went home and Keister sent 

Merritt home on a single and made the 
circuit himself on Cassidy’s slow ground- 
er to Lachance. Louis Hartman at 

third letting the ball get away from him. 
Montreal made its first run in the second 

inning on Joyce’s single, a steal and 

Lindaman's bad throw to Cassidy. Yan- 

dergrift was knocked unconscious in a 

collision with Joyce, but revived and 

continued in the game. Montreal’s run j 
in the ninth was made on Joyce’s triple ; 

and Lachance’s safety. 
The score:— 

JERSEY CITY. 

R. H. P.O. A. E. 

Clement, If. 1 0 2 0 0 
Merritt, ss... 1 1 2 1 0 
Keister, rf. 1 1 1 0 0 
Cassidy, lb. 1 1 14 0 0 

Halligau, ef. 0 0 1 1 0 
Pattee, 2b. 12 15 1 
Woods. 3b. 0 1 1 3 0 
Vandergrift, c.f... 0 0 5 2 0 
Lindaman, p.. 0 0 0 2 1 

Totals. 5 6 27 14 1 
MONTREAL. 

R. H. P.O. A. E. 
Wiedensaul, 2b.... 0 12 3 0 
Meaney, rf.. 0 0 2 0 0 
Bannon, cf.. 0 0 4 0 0 
F. Hartman, 3b.... 0 0 0 0 0 

Miller, 2b..... 0 0 0 1 0 
Joyce. If. 2 2 1 0 0 
Raub, c. 0 1 2 0 0 
Latimer, c. 0 0 4 0 0 
Lachance, lb. 0 2 12 1 0 
L. Hartman, ss.... 0 0 0 1 1 
Leroy, p.0 1 0 0 0 

Totals. 2 7 27 12 1 

Jersey City. 00002003 0—5 
Montreal . 01 000000 1—2 

Two-base hits—Pattee, Raub. Three- 
taase hits—Pattee, Merritt, Joyce. First 
base on balls—Off Leroy, 3. Sacrifice 
hit—Halligau. Struck out—By Leroy, 
5; by Lindaman, 3. Stolen bases— 

Joyce, Lachance. Time of game—Two 
hours. Umpire—Mr. Hassett. 

Baltimore and. Rochester again split 
even in*’a double header yesterday, Ro- 
ehster taking the first. game and Balti- 
more the second. The Broncos were 

whitewashed in the sdcoml game. In 
the latter game Rochester gave Sehiitsser, 
a new pitcher, a trial. H held the Birds 
down to six hits. He was poorly sup- 
ported. The two runs made by Balti- 
more were on mispiays. 
The scores by innings:— 

FIRST GAME. 
R H E 

Rochester .... 00004002x—6 10 0 
Baltimore .... 000001003—4 13 5 

SECOND GAME. 
RUE 

Rochester . 000 0 00 0—0 5 5 
Baltimore. 10 000 01—2 0 1 

Game called by agreement. Batteries 
—Sctolitzer and Steelman; Adkins and 
Byers. 
The Bisons won from1 the Sailors yes- 

terday by a Jong drawn out batting bee, 
the score standing 12 to 7. Eight of 
the Bisons’s runs were made in the sixth 
inning. 
The score by innings:— 

R. H. E. 
Buffalb. 1 0030 8 00 x—12 10 2 
Newark . 01000004)6—7 11 2 

Batteries—Mulligan and McAJlisetr: 
Moriarity, McLane, Shea and O’Connor. 
The Clamdiggers out-fielded and out- 

batted the Toronto men yeysterday, and 
won with case. 

.The score by innings:— 
R. H. P.O. A. E. 

Providence ... 00001203 0—6/11 1 
Toronto. 0 0 0 00 20 00—3 8 3 

Batteries—Nops and .Tacklitsch; Cur- 
rie and Toft. 
RESULTS YESTERDAY’S GAMES. 

Jersey City, 5; Montreal, 2. 
Buffalo, 12; Newark, 7. 
Providence, 6; Toronto, 2. 
Rochester, 6; Baltimore 4 (1st fame). 
Baltimore, 2: Rochester, 0 (2d game). 
STANDING OF THE CLUBS. 

Club. W. L. P.C. 
Jersey City. 62 34 .646 
Baltimore . 62 36 .683 
Providence . 58 39 .598 
Newark .... - 49 49 .500 
Buffalo . 46 54 .460 
Toronto . 40 59! .404 
Montreal .. 42 62 .404 
Rochester . 38 04 .372 
GAMES SCHEDULED FOR TODAY. 

Jersey City in Montreal. 
Newark in Buffalo (two games). 
Providence in Toronto (two games). 
Baltimore in Rochester (two games), 

-- —--r—-- 

MERELY 

MENTIONED 
% 

Now wo will know whether Ool. Sam- 

uel ,I>. Dickinson is to continue at the 

head of the Republican party in, Hudson 

County, or whether he is to be sidetrack- 
ed by Mayor Fagan in favor oij George 
L. Record, Edward Fry or some other 

Fagan Republican. The Colonel is home. 

He got into town yesterday and not 

being familiar with the political situation 
because of his long absence, lie was not 

in a position to discuss the subject. He 

will be fully informed in a day or two 

of what has been going on and then he 

will have his say. If. as the Fagauites 

charge, he has a yellow streak, he will 

lay down and let the City Hall bunch 

jump on him and maul him evsn more 

than they have been doing. 
If, oil the other hand, he has the nerve 

that his friends claim he is possessed of 

and which all political leaders should 

display when the occasion requires, there 

will be something doing in the Republi- 
can camp. Organization Republicans 
don’t like the way they are being treated 

by the Fagan administration and they 

look to the Colonel to make a protest as 

the head of the organization. They 

know of the plans that are under way 

to dethrone the Colonel and would hate 

to see him show the white feather at 

this stage of the game. 
i 

If the Colonel is not already in posses- 

sion of the facts concerning the move- 

ment to take the control of the organi- 

zation away from him in the event of the 

success of Mayor Fagan this Call, he 

will not have to wait long for them. 

At the meeting of the Dickinson Club 

to-night there will be a big gathering of 

prominent Republicans, and it is ex- 

pected that there will be several con- 

ferences. The attitude of the Faganites 

will be made known and it will then 

be up to the Colonel as the party leader 

to say whether the organization is to 

submit meekly to being lambasted by 

Fagan, Record & Co., or to fight for its 

existence. If iCqlouei Dickinson accepts 
the advice of his friends, Mayor Fagan 

will be kept so busy looking after his 

own candidacy that he won’t have any 

time to go to Newark and help Everett 

Colby in his efforts to disrupt t’he Re- 

publican organization of Essex County. 

Col. Dickinson appears to have been 

much beuefitted in health by his Euro- 

pean trip. He evidently enjoyed: himself, 

for he was in excellent humor and spirits 

when he stepped down the gangway of 

the big ship that brought him across the 

ocean, and greeted Ihe few personal 

friends that were on the pier to meet 

him. Efforts to draw him out on the 

local political situation were unsuccess- 

ful. He professed ignorance of what had 

been going on and said he had no means 

of keeping in touch with political events. 

Joseph J. Guisto, of Hoboken, and Sam- 

uel Renner, of North Hudson, were the 

first to get the ear of the returning par- 

ty leader. They talked1 fast and said a 

!ot in the few minutes they had him in 

tow before anyone else had a ohaflce to 

get in their licks. > 

Bayonne Democrats have decided to 

tender the nomination for Major to 
Matthew P. Cronin, one of the members 

of the Common Council. Mayor Thomas 

Brady has announced that because of 

business pressure he cannot accept a r»-, 

nomination. In Mr. Cronin the Demo- 

crats think they have an exceptionally 

strong candidate and they are confident 

that he will win as easily, as Mayor 

Brady did two years agoi While there 

has been some friction among the party 

leaders, Mr. Cronin’s nomination, it is 

believed, will be indorsed by the city com- 

mittee aud there will be no other candi- 

date for the nomination. 
'L.V. t 

■' .■: * 

Mayor Fagan yesterday gave the Re- 

publican organization another solar- 

plexus blow when the City Hall Commis- 

sion annouwcd the appointment of 

Thomas Reynolds as elevator main in 

the place of Harry Bennett, whoreeemtly 

resigned. Reynolds is a follower of An- 

drew Knox, who seems to have been se- 

lected by the administration as the Re- 

publican patronage distributor for. the 

Eleventh Ward expected they wouH be 

the organization Republicans of ; the 

Eleventh Ward expected thy would be 

allowed to name the successor to Ben- 

nett, who is an organization man. The 

appointment of Reynold's is only ampther 
straw indicating that Mayor Fagan re- 

gards himself as a bigger man than the 

Republican organization. Apparently he 

does not fear the wrath of the followers 

of Col. Dickinson. He seems to welpoim; 
it. , 

MAY COMPROMISE 
FOR SAGHALIEN 

Report That Japan Agrees 
to Split Island Saghalien 
—Russia to' Repurchase 
Possession 

ROOSEVELT’S PROPOSITION 

DEADLOCK MAY BE AVOIDED 

AND DISCUSSION OF DISPUTED 

POINTS CONTINUED—HOPE OF 

PEACE REVIVED. 

PORTSMOUTH, August 23, 1005.— 
It is stated on the best authority today 
that Baron Komura had agreed to offer 

at to-day’s peace conference President 

Roosevelt’s compromise proposition. 
This, it is believed, will make- it impos- 
sible that a final rupture can come today, 

no matter wh'at the character of the 

Czar’s final instructions to M. Witte are. 

‘‘If the negotiations can be prolonged 
until next week,” says this liigh author- 

ity, “so much pressure will be brought to 

bear on the Czar that he will pot be able 

to resist,” 

The President’s plan for breaking the 
deadlock would ingeniously permit the 

satisfaction of the Japanese demands for 
reimbusement for the cost of the,war and 

at the same time enable Russia to face 

the world with the declaration that she 

had not ceded a foot .of territory or paid 
a kopeck of war tribute to the victor. 
The solution consists in an agreement 

by Russia to repurchase possession of 

either all or halft-of the Island of Sag- 
ha ben, now in the military occupation 
of Japan, for a sum, the amount on which 
the two countries cannot agree, shall be 

decided by some method of arbitration 

hereafter to be determined. The purchase 

money, together with the sum Japan 
would obtain from the cession of the 

Chinese Eastern Railroad and the main- 

tenance of the Russian prisoners in 

Japap, would, it is estimated, about equal 
the amount claimed by Japan as her bill 
for the cost of thip war. 

Practically, therefore, the solution of- 
fered by the President involves recession 

by Japan upon Article 5. the cession of 

Saghalien, and recession by Russia upon 
Article 9, indemnity. It seems practi- 
cally certain, though this cannot be af- 

firmed positively, that the President was 

able -to give M. Witte substantial as- 

surance that Japan would be willing to 

accept such a compromise. This is ap- 

parently, supported by the authoritative 

Japanese statement tonight in reply to a 

question as to whether Japan had not de- 
cided to make substantial concessions:— 

“It all depends upon Russia.” 

It would still be far too strong a state- 

ment to say that peace is in fcight, but 

that there is ground for hope is unques- 

tionably true. Japan has evinced an en- 

tirely unexpected spirit of conciliation, 
and it is learned to-day that informal 

exchanges which have occurred since the 

adjournment have paved the way for an 

extended discussion of the disputed 

points, have, perhaps, even rendered it 

feasible for the plenipotentiaries to bar- 

gain. 

What instructions the Russian envoys 

ha«5#®¥teeived from St. Petersburg it is 

impossible to ascertain, but it may be 

stnted on the highest authority that they, 
A 

too, have suddenly seceded from their 

“unalterable determination” to reject, 
even in principle, the demand that they 

defray the expenses of the war. and-that 
in their estimation it is chiefly a question 
of Japan’s moderation which stands in 

the way of peace. 
A long cable dispatch from St. Peters- 

burg, whiejh is believed to be the Russian 
reply, arrived about 10 o’clock and Mr. 
Witte's secretaries, Mr. Nabukoff and 

Mr. Plaucon, immediately began deci- 

phering it. Considerable excitement was 

apparent in the annex where the Russian 
headquarters are located. 

Sheet by sheet the translation was 

taken to Mr. Witte's room. 

The rumor is that it is a refusal—a 
non possumus, a reiteration of the Rus- 
sian position that she had given ample 

! proof of her desire for peace is the arti- 
cles already accepted and that more she 
could not yield with dignity and honor. 

PICKED UP UNCONSCIOUS. 

Patrick O’Donnell, twenty-eight years 

old, of No. 318 Fan-mount -avenue, while 

getting off a west bound Montgomery 
street ear at Jordan avenue last night 
fell.-His head struck the stone pavement 

and he w-as picked up in a semi-conscious 
condition and taken home by friends. 

-*- 

FELL FRQiVI TROLLEY CAR. 

Morgan Dwyer, sixty-two years old, 
of No. 230 New York avenue, fell from 

a Union Hill ear at Palisade avenue and 
Griffith street, ,at four o'clock this morn- 
ing and was badly cut about the uose aud 

| eyes. He was taken to the City Hos- 

j pital. 

JERSEY'S WATER 
FOR THIS STATE 

Text of Vice Chancellor 

Bergen’s Decision Uphold- 
ing the Act Prohibiting 
Diversion of New Jersey’s 
Waters to Other States. 

PUBLIC HAS COMMON RIGHTS 

STATE MAY GRANT OR RESTRICT 

THE APPROPRIATION AND 

SHOULD GUARD ITS RIPARIAN 

RIGHTS. 

TRENTON, August 23, 1905—The 

decision filed yesterday by Vice Chancel- 

lor Bergen enjoining the Hudson County 
Water Company from diverting the 

waters of the Passaic river at Little 

Falls for supplying the needs of Staten 

Island was a decisive victory for the 

■State. 

The suit was begun by Attorney Gen- 

eral McCarter, under the Bacheiler act 

of last winter, which was signed by 

Governor Stokes after much delay and a 

considerable amount of argument as to 

its constitutionality. The • rice chan- 

cellor dismisses the constitutional ques- 

tion raised1 by the defendants as being 

entirely without weight, and holds that 

the State may rest its claims upon the 

broad principles of public policy and the 

protection of its subjects iu their com- 

mon rights and without regard to the 

statute under discussio-n. 

The defendant, the Hudson County 
Water Company, which was represented 
by former Justice Gilbert Collins, in- 

sisted that the relief soughfTby the infor- 
mation of the Attorney General was con- 
find solely to the question of the con- 

stitutionality of the act. Vice Chan- 

cellor Bergen holds, in his opinion, that 

if the pleadings should be so- narrow as 

to present only this one question they 
may be amended to meet the real under- 

lying question of the State's rights which 
was argued by counsel and which is de- 

cided in his opinion. The decision is 

equally emphatic- iu deciding against the 

claims of the water companies that the 

act is void because it impairs the obliga- 
tion of contract, takes property without 

compensation, violates the interstate 

commerce act or denies to citizens of 

other States the protection of the laws 

of New Jersey. 
After reciting the facts connected with 

the contract by which the East Jersey 
Water Company agreed with the New 

York and New Jersey Water Company 
to furnish water for Bayonne and 

Staten Island, the vice chancellor says: 
“It is admitted that the Passaic river 

is the most important of the available 

sources of water supply for the people 
of New Jersey, a necessity for the use 
of which is constantly increasing; that 

the present available supply of water 

in the Passaic river is largely in ex- 

cess of the present consumption by New 

Jersey inhabitants, as now supplied, and 
i 

that the defendant had incurred large 
expense in laying mains and doing other 

necessary work to enable it to take the 

water to New York state previous to 

the adoption of the statute now under 

consideraion.” 

After reciting the act which was 

signed by Governor Stokes May 11 last 

to prevent the diversion of the potable 
waters of the state, Vice Chancellor 

Bergen continues:— 

“The information is filed by the at- 

torney general and seeks to restrain the 

defendant from taking waters, diverted 

from the Passaic river, into the state 

of New York for use therein. This the 

defendant admits it intends to do, in 

violation of the terms of the act, alleg- 
ing that the act is void, because (a) it 

impairs the obligation of contracts in 

force when the act was passed: (b) it 

takes propetry without compensation: 

(el it provides for an interference with 

commerce between the states; (d) it de- 

nies' to citizens of other states the priv- 

ileges of citizens of this state, and de- 

nies them the equal protection of the 

laws of New Jersey; (el it is in violation 

of the constitution of the United States 

and of this state. 

“The question is thus presented, can 

the defendant, through the East .Terse y 

Water Company, or by other means, di- 

vert from the Passaic river, free from 

any control or regulation by the state, 
whatever quantity it may desire of the 

fresh water running therein and carry it 

to another state, the consent of parties 
in interest, other than the state being 
assumed? 

“As absolution from control or regula- 
tion means the right to withdraw against 
the protest of the state every drop of 

water from the river, a right which can 

only be sustained upon the ground of 

ownership, the fact that the defendant 

is a purchaser from another corporation 
does hot alter the proposition, for its 

property rights, if any, are no greater 

than those of the original abstractor 

from whom it purchases. 

“The statement of the proposition in- 

dicates a serious import of tlio matters 

involved, for if the contention of the 

defendant expresses the law persons and 

corporations may be acquiring the pri- 

vate rights in any winning stream, ob- 

tain such an ownership in the water 

passing down the stream as to permit 

its total withdrawal and transportation 

to/C foreign jurisdiction, leaving the citi- 

zens of this state entirely destitute of a 

natural and necessary element of life, 

so far as the same may be derived from 

streams supplied from the running sur- 

plus or overflow' of water from lakes, 

ponds, springs and other natural sources 

of potablp water. 

“If the public has any common rights 
in or to the running waters of our rivers 

and streams at any point, during its 

flow to the sea. such a right is manifest- 

ly held by the state in trust for the pub- 
lic and it, by virtue of its sovereign 

power, may grant or restrict the appro- 

priation therefore with the reasonable 

rights of other owners of land over 

which it flows. and any unauthorized di- 

version of such water above the point 
where the public rights appear is a 

wrong of which the state may justly 

complain and seek to restrain, and the 

fact that it has not heretofore objected 

is no reason why it may not now protest 

against a further spoliation of public 

property. It- may lawfully permit its 

own citizens the benefit of property held 

in trust for them, and at the same time 

limit such permission to those who have 
a common right ’therein. 

“That the Passaic river is a tidal 

stream, the bed of which, so far as the 

tide ebbs and flow’s, is the property of 

the state, is a fact the court will judi- 

ciously notice, and the state, if a ripa- 
rian owner along such stream, is entitled 

to have the ordinary flow of water re- 

main in the channel, and to have it 

come to its lands ‘undiminished in quan- 

tity and unimpaired in quality by the 

act of any other of the owners thereof, 

subject to the use of the passing water, 

in a reasonable manner, for domestic and 

irrigation purposes.’ 
“And the State, upon whosf lands it is 

Anally east before it mingles with the 

ocean and becomes the property of the 

world, is endowed with all the rights 

thereto, which are accorded by law to the 

preceding owners of land through which 

it flows and any diversion of what, un- 

diverted, would flow to and over the lands 

of the State, and thus become public 

property, is the subject of legislative ac- 

tion, the method employed by the public 

to express its wishes. 

DUTY OF THE STATE. 

“In my opinion, running water having 
served its transient uses as it passes by. 
comes to the lands of the State freed 

■from any charge on behalf of the upper 
laud owner, except such as he may have 

as one of the public, and it is the duty of 

the State, to guard ,Us riparian rights as 

zealously as does Che individual. Being 
convinced that the State, as the lower 

riparian owner, has the right to have the 

water of streams flowing into tidal rivers 

reach its property undiminished in quan- 

tity with the rule above expressed, I can 

see no reason why it may not regulate 
and control the matter of the disposition 
of its property rights, for acquiescence in 

the diversion of water, which right ought 
to flow to its lauds, is a surrender of 

property interest, the extent of which it 

may limit. 

“The objection that fhe questioned law 

is void as a violation, of the federal con- 

stitution regarding interstate oommeece 

does not appeal to me. for we could not 

consistently say that an effort on the 

part of the State to preserve the common 

property, whether in the interest of navi- 

gation or for the domestic uses of the 

public, after it had satisfied the proper 

private charges against it, could be frus- 

trated simply because fhe unlawful ab- 

stractor of its property intends to trans- 

port it into another State. The defend- 

ant and those under whom it claims Hre 

corporations organized under the genera! 

corporation act of this State, which I 

cannot discover confers any right to 

carry on its business other than it is a 

‘lawful business.’ Certainly, there is no 

grant of power, or right, under which 

it can be said the State has abrogated 

any of its rights in the running waters 

of the State, or authorized these corpora- 
tion® to divert from its proper channel 

■and water course the common property of 

the public, and my conclusion is that the 

law assailed does not violate constitu- 

tional requirements, either federal or 

■State, aud being a mere rgulation of the 

extent To which a diversion of public 

property, permitted but not given, may 

go, is valid legislation. 
MUST PROTECT ITS CITIZENS. 

“Whether this act be valid or not. un- 

der the view I take of this question, the 

state may rest its case upon general 

principles, and does not need the sup- 

port of the statute under review. Th« 

state has a duty to perform it* that .it 
must protect its citizens against the as- 

sumption by individuals or corpomti*B9 
* 

of any of its sovereign right*, or. ,th«! 
conversion to private use of snciv cow-'* 

mon property and rights as the state 'm 
•aid to hold in trust for the public use,, 
the loss of which may destroy the heaMSp 
and comfort of its subjects. The pajtoni 
of the law is to assign to everytwm^ 
capable of ownership a determinated 
owner. If capable of occupancy a ad sus-l 

eeptible of private ownership aad enjoy-, 
ment, the common laws make* it exoiu-t 

sively the subject of private ownership)! 
but if such private ownership and enjoy- 
ment are inconsistent with the nature a# 
the property, the title is in the soverej 
eign as trustees of the public holding ifd 
for the common use and benefit.” 

After citing a number of decisions rel- 
ative to the rights of the state and of in- 
dividuals in running water, which a* far 

back as the old Roman law was looked' 

upon as common property, the vice chan- 

cellor continues:— 

“It is common knowledge that in all 

our fresh water rivers and especially so 

as to the passaic, there are long reaches 

or basins, where the water remains fresh, 
although subject to ordinary tidal influ- 

ences and as the bed of such portions 
of tidal streams is the absolute property 
of the state, it acquires by virtue of such, 

ownership riparian rights in the flow of 
the water. 

POSITION OF THE STATE. 

“The position of the state is different 

from that of other riparian owners. 

Large bodies of fresh water which have 

already served the proper purposes of 

private riparian owners above the lands 

of the state are received on common 

property, forming great reservoirs of a 

valuable natural element. nk?essary for 

the health and comfort of all the people, 

and in which every vestige of private 

right, subject to which the common right 
is held, has been extinguished, for the 

state, being the last riparian owner, has 

no other to account to. the owners of the 

upland along tidal waters having no 

rights therein, and the state should be 

considered as the ultimate owner of such 

unused common property, to be held in 

trust for the use of all its subjects. 
“The constant increase in our popula- 

tion. considered in connection with the 

unchanging extent of our water shed, and 

the consequent limit of the natural sup- 

ply of water necessary" for doipestie ant 
healthful purposes, may justly alarm the 
State with regard to the future, and a 

neglect to insist upon its rights in the 

past, when eondidtions did not require a 

strict enforcement of its privileges works 

no estoppel and justifies the restriction 

of the appropriation of its property. 

“It is admitted that the Passaic river 

is the most important of the available 

sources of water supply for the people of 
New Jersey, and that their necessity, 
therefore, is constantly increasing. This 

river in its natural condition carries from 

its source to the ebb and flow of the tide 

a necessary element of life, the common 

property of the public, subject to usra- 

fructory use. and finally delivers it. when 

not diverted, upon the public lands, as 

free from private claims as the land upon 
which it rests, and when thus delivered 

it becomes the property of the sovereign, 
who may or may not permit its diver- 

sion, and any obstruction of diversion, 
subject to the exceptions stated, whkh 

tend to diminish the quantity whiK" 
should flow upon its lands’ is an invasion 

' 

of its rights. 

“It has the right, unless it grants It 

to another, to the ultimate disposition 
of what remains of all waters which nat- 

urally emptyy into a tidal stream after 

the transient, rights of riparian owners 
have been exhausted, and no one has a 

right to divert the water for commer- 

cial purposes without the grant of the 

■State, in fhe absence of which such ab- 
straction is the conversion of public prop- 

erty without legislative authority. The 
State may grant this right, bat until it! 
——-—- 
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