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petition, or by putting in branches, anc ' 
m nuch oaao tne viewers shall asses,.-
benefits and damages to such additional 
lands. 

Provided, further, tha t if the engineer 
finds tha t better results can be obtained, 
and if tho bondsmen for the petitioners 
agree thereto In writing; he may sub
stantially alter the starting: points, routes) 
and termini of such ditch, drain or 
water-course, or ho may plan for the dif
ferent parte of the ditch, drain or water
course to flow in different directions, 
with more than one outlet, making In 
fact more than one ditch. 

See, 5, He shall thereupon make a de
tailed and complete report of his doings, 
and submit therewith the necessary plans 
and specifications and a description of 
the lands over which the ditch or ditches 
Is or are surveyed. Sach report shall 
give the names of assistants and laborers 
and the time each was employed by or 
under him, together with his own time 
on the work, and every other item of ex
pense by him incurred in and about the 
said work, and he shall forthwith file 
such report with the auditor after having 
subscribed and sworn to the same. 

Sec. 0. At the session of said board of 
county commissioners, when said civil 
engineer is appointed, or a t such time 
thereafter as may be appointed by them, 
not later than ten (10) days thereafter, 
said board phall make an order appoint
ing three (3) resident freeholders of the 
county, not interested in the construction 
of the proposed work, and not of kin to 
any of the parties known to be inter
ested therein, as viewers, to meet a t a 
time and place to be specified by the 
county auditor as hereinafter provided, 
preparatory to commencing their duties as 
hereinafter specified. I t shall be the duty 
of the county auditor, within five days 
after the filing of the engineer's report 
to make an order designating time and 
place for the first meeting of the viewers, 
which time shall be within fifteen (15> 
days after the filing of the engineer's re
port, and it shall further be the duty of 
the county auditor, within five (5) days 
after the filing of the engineer's report, 
to issue to said viewers a certified copy 
of the petition and of the order of the 
board of county commissioners appoint
ing them, and of his order designating the 
time and place of their first meeting. 
In case any of the viewers so appointed 
ehall fail for any cause to qualify In 
time for the first meeting the county au
ditor shall designate some person having 
the Qualifications above stated to take 
his place. The viewers, after taking the 
oath to faithfully perform their duties, 
shall proceed at the time set in said or
der, with or without said civil engineer, 
and shall prepare a tabular statement 
showing, as far as practicable, the names 
of the owners of each tract of land to 
be benefited or damaged; the description 
of each tract benefited or damaged (said 
names of owners to be the same as ap 
pear on the county tax duplicates of said 
countv, and the description to be given 
in legal form>, and the total number of 
acres in each of said t racts ; the esti
mated number of acres in each of said 
t racts of land to be benefited or damaged 
(as the case may be); the number of 
acres added to any t ract by the total or 
partial drainage of any meandered lake, 
or by the change of any water course, 
and the location and value of such added 
land; the damage, if any, to riparian 
r ights pertaining to any t ract ; and tho 
amount that each tract of land will be 
benefited or damaged by the construction 
Df said work. "When any ditch established 
under this act drains either in whole or 
In part any public or corporate road or 
railroad, or benefits any of such road so 
that the roadbed or traveled t rack of any 
Buch road will be made better by the con
struction of such ditch, the viewers shall 
estimate the benefit arising therefrom 
to such roads, roadbeds or railroads, and 
report aaid benefits (names of roads and 
>ther particulars necessary to identify the 
corporations, private or public, to be 
benefited thereby, and amounts of ben-, 
eflts to each), as a par t of their tabular 
statement provided for In this section; 
and the viewers shall also report as a 
part of such tabular statement the dam
ages awarded to each municipal or other 
corporation for Injury to any road or 
roadbed, and from the necessary con
struction and maintenance of any bridges, 
culverts or other works rendered neces
sary by the establishment of such ditch, 
stat ing the same separately; and they 
Bhall also report the total estimated ben
efits In respect to the entire ditch and 
branches, if any, and also whether or 
not, in their opinion, the estimated ex
pense of the construction of such ditch, 
Including tho damages awarded therefor, 
are greater than the utility of the pro
posed ditch, or tha t the construction of 
such ditch is impracticable, for any rea
son, stating the reason why It should not 
be constructed. 

In case the viewers are unable to agree 
each viewer shall s ta te separately in the 
report his findings on the matters dis
agreed upon. 

Whenever a public ditch Is located 
wholly or In part in the bed of a private 
flitch already or partially constructed the 
Bngineer shall make an estimate of the 
number of cubic yards of earth already 
excavated on each t ract of land and of 
the amount of the reduction In the cost 
of constructing the portion of the dltoh 
on each such tract of land by reason of 
Buch private drain having been construct
ed, and the viewers shall deduct such 
amount from their estimate of benefits, 
If any, against such tract of land, mak
ing an appropriate notation thereof on 
their report. 

Sec. 7. All lands benefited by a publlo 
ditch, drain or water course, and all pub
lic or corporate roads or railroads so 
benefited, in whole or In part, shall be 
assessed In proportion to the benefits for 
the construction thereof, whether said 
ditch passes through said lands or along 
or near the line of such roads or railroads 
or not, and the viewers in estimating the 
benefits to lands, roads or railroads not 
traversed by said ditch shall not consider 
what benefits such lands, roads or rail
roads will receive after some other ditch 
or ditches shall be constructed, but only 
the benefits that will be received by rea
son of the construction of the public ditch 
a s it affords an outlet for the drainage, or 
prevents the overflowing of or otherwise 
directly benefits such lands, roads or 
railroads. 

Sec. 8. Said viewers shall forthwith file 
with the county auditor a report of all 
their doings and findings In detail, Includ
ing expenses and the actual time they 
were engaged. They shall in every case 
completely perform every duty by this 
act imposed upon them (except in case 
of a re-reference, as hereinafter pro
vided), within thirty days from the date 
of their first meeting; provided, that\ If 
the water be so high, or the weather so 
Inclement, or such unavoidable accident 
occur as in the opinion of the board of 
county commissioners to practically and 
reasonably prevent them from so doing, 
the necessary delay caused thereby may 
be excused by such board; but the re
port of said viewers must In such case 
s tate the reason for such delay, and 
If such reason be not deemed sufficient by 
the board of county commissioners such 
viewers shall forfeit one-half of the com
pensation hereinafter provided. 

Sec. 9. "Within three days after the 
filing of such report It shall be the duty 
of the auditor to call a special meeting 
of the board of county commissioners, by 
giving to each member thereof not more 
than thirty-five days' notice, in the man
ner provided by law for notifying county 
commissioners of special meetings. He 
shall also cause a notice of the time and 
place of such special meeting to be given 
to all persons interested, by publication 
for three successive weeks prior thereto, 
In a newspaper printed and published in 
said county, and by posting, a t least 
three weeks before such meeting, printed 
copies thereof in three public places in 
each township where the proposed work 
Is located, and one a t the door of the 
court hourse in said county, of the pend
ency of said petition, and engineers' and 
viewers' reports, and of the time and 
plaee set for the hearing thereof, which 
notice shall briefly state substantially the 
s tar t ing points and termini of the ditch, 
drain, creek or water course and branches, 
together with a description of the land 
through which they pass, all as v appears 
by the engineer's report, together with 
the names of the owners of the, lands and 
the names of the municipal corporations 
and other corporations tha t will be af
fected thereby, as the same appears in 
the report of the viewers; and within one 
week after beginning such publication 
the auditor shall mail a printed copy of 
said notice to all nonresidents of the 
county named in such viewers' report as 
affected by such proposed work, whose 
address is known to him, or can be ascer
tained by him by inquiry at the county 
treasurer 's office; provided, tha t in all 
cases in which, for any cause, said no
t ice shall not be given, or in any case 
Bald notice shall be legally defective, the 
county auditor shall cause the same to 
be again given, so tha t the petition may 
foe heard at another special, adjourned or 
regular meeting of said board, which will 
occur more than seven days after the 
expiration of another notice by the pub
lication, posting and mailing, as pro
vided in the first instance. 

Provided, further, tha t whenever any 
final order of the board of county com
missioners establishing, or refusing to 
establish, any ditch in proceedings un
der this chapter shall have been hereto
fore or shall be hereafter set aside, an
nulled or declared void by any court by 
reason of a failure to give proper notice 
of the said pendency of said petition and 
viewers* report and of the time and place 
set for the hearing thereof, the county 
auditor, a t any time within one year 
after the rendering of such judgment or 

ounty commissioners, shall call a spe-
iai meeting of such board of county 

commissioners for a rehearing on such 
Metition and viewers' report, and shall 
4ive notice of such meeting and rehear
ing in the manner hereinafter provided, 
and at such meeting the aaid board of 
county commissioners shall proceed to 
reconsider such report, shall act upon the 
same and make findings thereon and may-
establish such ditch in conformity with 
the provisions of this chapter. 

Provided, further, tha t whenever, upon 
apppeal in proceedings under and pur
suant to any drainage law of this state, 
the court shall have heretofore by order 
dismissed said proceedings on account of 
the failure of the county auditor t o give 
proper notice of the pendency of said 
petition and viewers' report, or of the 
time and place set for the hearing there
of, as required by such law, then and 
in that event the county auditor, at any 
time within one year after the rendering 
of such order, upon the application of 
any petitioner in said proceedings, or 
upon being directed by resolution by the 
board of county commissioners, shall call 
a special meeting of the board of county 
commissioners for a rehearing on such 
petition and viewers' report and shall 
give notice of such meeting and rehear
ing in the manner hereinbefore provided, 
and at such meeting the said board of 
county commissioners shall proceed to 
reconsider such report, shall act upon the 
same and make findings thereon and 
may establish such ditch in conformity 
with the provisions of this chapter.. 

Upon due publication, posting and mail
ing of the notice provided for in this sec
tion, the board of county commissioners 
shall have jurisdiction of each tract of 
land and of all other property in said 
viewers' report described, including any 
land added by the drainage of any me
andered lake or the change of any water 
course, and of each tract of land de
scribed in said notice, and of each tract 
of land owned by any of the persons or 
private corporations whose names appear 
in said notice tha t is affected by the pro
posed drain, and of all persons and cor
porations, municipal and otherwise, tha t 
are named in Baid notice, and of all per
sons and corporations having or owning 
any interest whatever in, or any mort
gage, lien or incumbrance against any of 
the tracts of land or other property here
tofore in this paragraph referred to. 

Sec. 10. Said board of county commis
sioners, a t the time which may as afore
said, upon such proper notice thereof, be 
set for the hearing of said petition and 
reports (or a t any time to which said 
hearing may be adjourned from time to 
time, as necessity may require, but not 
otherwise), shall proceed to hear and con
sider the same; and all persons interested 
may appear and be heard by and be
fore them. Unless excused by the board 
of county commissioners, the engineer 
and a t least two of the viewers shall be 
present a t such hearing. If said . board, 
from the report of the engineer and from 
the report of the viewers and such other 
evidence as may be adduced before them, 
shall find tha t the engineer's report and 
the viewers' report and all other pro
ceedings in the matter have been made 
and taken in accordance with the provi
sions of this act, and that the estimated 
benefits to be derived from the construc
tion of said work, are greater than its 
total costs. Including damages awarded, 
and tha t such damages and benefits have 
been duly awarded and assessed, and 
that said work will be of public utility 
or promote the public health, and that 
such reports are complete and correct, 
they shall by an order containing such 
findings establish such ditch as speci
fied in the report of the civil engineer, 
and establish and confirm the viewers' 
report; provided, that in case the viewers' 
report Is found to be defective or erro
neous In any particular, the board of 
<-ounty commissioners shall have author
ity to remedy such defect by reference 
to said viewers, if necessary, or other
wise, and to cause the expense of such 
re-reference, if any, to be assessed 
against the land benefited. In case the 
viewers have not agreed or shall not 
agree in their findings, the board 
of county commissioners shall deter
mine the proper findings and change 
the viewers' report accordingly. In 
case of such re-reference the 
viewers shall proceed summarily to make 
the necessary corrections, and forthwith 
report the same to the said board of 
county commissioners. 

Sec. 11. "When damages are awarded to 
any person, persons or corporation In ex
cess of benefits, If any, and the same 
shall have been duly confirmed, the board 
of county commissioners of each county 
In which any of the lands for which such 
damages are awarded are located shall 
order the same paid out of the treasury 
of such county, on warrants to be drawn 
and attested by the auditor and signed 
by the chairman of the board. Such war
rants shall be issued a t the expiration of 
the time for appeal In favor of such per
sons as shall not have appealed, and 
shall be dated and become due and paya
ble Immediately after the letting of con
tracts, as hereinafter provided. In case 
of appeal, or in case of any postponement 
or delay in determining the amount of 
damages due to any person or corpora
tion, warrants in favor of such person or 
corporation shall not be issued until the 
final determination thereof. "When the 
award is confirmed by order of court, it 
shall be the duty of the clerk to imme
diately transmit to the county auditor of 
each county affected thereby a certified 
copy thereof, and likewise of any final 
order or judgment thereafter made In the 
case of any appeal or jury trial; and 
thereupon the same duties shall devolve 
upon the county commissioners and au
ditor as hereinbefore provided. Whenever 
an award shall have been finally con
firmed it shall be the duty of the board 
of county commissioners of the county 
In which the lands, in respect of which 
such award was made, a re located, to 
cause to be forthwith paid to the owner 
of such property an amount of damages 
over and above all benefit which may 
have been awarded therefor, with interest 
at the ra te of 6 per cent per annum, 
from the date to which such assessment 
relates to the date of such payment. If 
in any case there shall be doubt as to 
who Is entitled to the damages for land 
taken, such board may require of the 
claimant a bond, with good and suffi
cient sureties, to hold the county harm
less from all loss, costs and expenses, in 
case any person should thereafter claim 
and show himself entitled to any par t of 
such damages. 

Seo. 12. Any person or corporation ag-
grieved thereby may appeal from an or
der of the board of county commissioners 
made in the proceedings, and entered 
upon their records, determining either of 
the following matters, viz: 

First—The amount of benefits to any 
t ract of land, or owner of any public or 
corporate road or railroad. , 

Second—The amount of damages al
lowed to any person or persons or cor
poration. 

Third—Refusing to establish such pro
posed ditch. 

To render such appeal effectual the ap
pellant shall file with the county auditor, 
Within and not after twenty (20) days 
from the date such final order is issued, 
a notice of appeal, which shall briefly 
state the grounds upon which such ap
peal is taken, accompanied by an appeal 
bond to the board of county commission
ers, with a t least two freehold sureties in 
an amount of not less than two hundred 
and fifty ($250) dollars, to be approved 
by the auditor of the county in which 
such appeal is taken, conditioned tha t 
said appellant will duly prosecute the 
appeal and pay all costs tha t may be 
adjudged against him, and to abide the 
order of the court. Within twenty (20) 
days after such filing the auditor shall 
make a complete transcript of all the 
papers and proceedings on file and of 
record in his office, so far as the same 
pertain to the premises or mat ter on ac
count of which the appeal is taken, to
gether with the notice of appeal, to the 
clerk of the district court. 

Any person deeming himself aggrieved 
by the determination in any order estab
lishing the proposed ditch of the amount 
of his benefits or damages may demand a 
jury trial to determine the amount of his 
benefits or damages on account of the 
construction of such ditch. Such demand 
shall be in writing, signed by the party 
making the same, or by his agent or a t 
torney, and shall be filed in the office of 
the clerk of the district court within and 
for the county in which the proceeding is 
pending, within twenty (20) days after the 
filing therein of the order confirming the 
report of the viewers. The issues raised 
by such demand shall stand for trial and 
shall be fully tried and determined a t the 
next term of the district court held with
in the county in which such proceedings 
were commenced, beginning after the fil
ing of such demand, and shall take prece
dence of all matters of a civil nature in 
said cour t If there be more than one 
demand, they may be consolidated and 
tried together, but the rights of such per
sons shall be separately determined by 
the jury in its verdict; provided, however 
that if the demandant fails to recover 
more damages than awarded to him or 
fails to reduce the amount of benefits a s 
sessed against his land then the costs of 
such trial shall be paid by the demandant 
The construction of any such ditch shali 
not be hindered, delayed or prevented by 
the prosecution of any appeal or demand 
herein mentioned. 

Sec. 13. If more than one par ty a p 
peals, the court may in his discretion, 
order the cases consolidated and tried to
gether; in such case the right of each 
party shall be separately determined 
«,?e£" , 1 4 " t » . W i t h i n t e n r ( i 0 ) ^ y s ^ t e r the 
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filing of the order establishing a judicial 
ditch In the office of the clerk, the au
ditor, in the first Instance, and in the 
second instance, the auditors, of the re
spective counties, meeting for tha t pur
pose a t the office of the auditor of the 
county in which the proceedings are pend
ing, shall proceed, as hereinafter pro
vided, to sell the jobs of digging, and con
structing the entire work, either as one 
job, or In one or more linear sections of 
one hundred feet each, each of said sec
tions to be known and numbered by the 
stake, or monument set by the engineer 
a t the foot of each such section, a s shown 
in the engineer's report commencing a t 
the one including the outlet, and thence 
In succession up the stream to the one 
including the source. The auditor or au
ditors, as the case may be, may, with 
the approval of the engineer, sell sepa
rately from the jobs of excavation, any 
Jobs of building of flumes or other wood 
or masonry work, fencing or other con
struction work specified in the engineer's 
report. The auditor or auditors, as the 
case may be, shall contract in the name 
of the county, or in the name of the re
spective counties, as the case may be, 
each acting by and through its auditor, 
with the par ty to whom any of such jobs 
of construction, work or any section or 
sections is or are sold, requiring him to 
construct the same in the time and man
ner, and according to the specifications, 
provisions and form of contract,- set forth 
in the report of the engineer, on which 
the ditch is established; and shall take 
from him a bond in the penal sum of not 
less than the contract price, with not less 
than two (2) freehold sureties, payable to 
the county, or to the respective counties, 
or any two or more of them as the case 
may be, for the use of such county or 
counties, as the case may be, and also 
for the use of all persons who may show 
themsel'Ses to be aggrieved or injured by 
any breach thereof, or of the contract for 
which such bond is given; to be by said 
auditor or auditors, as the case may be, 
approved, conditioned tha t said party 
shall faithfully perform and fulfill his 
contract and pay all damages which may 
accrue by reason of the failure to com
plete the work in the manner and, within 
the time required in the contract there
for and otherwise conditioned as in this 
act provided, which bond shall include a 
stipulation tha t no change, extension, al
teration or addition to the terms of the 
contract or specifications shall in any 
wise affect the obligation of the principal 
or principjals or sureties on said bond. 

The auditor of the county in which the 
proceedings were taken shall give notice 
of the letting of such contracts by pub
lication for three (8) successive weeks, in 
the official paper of such county, of the 
time when and the place where such con
tracts shall be let to the lowest responsi
ble bidders: and in such notice shall state 
the approximate amount of work and the 
estimated cost, and shall Invite bids for 
the work as one job, and also for any one 
or more of such sections, or any one or 
more of such construction Jobs, and shall 
reserve the right to reject any and all 
bids, and no bid shall be entertained 
which exceeds more than thirty (30) per 
cent the estimated cost of the construc
tion of the par t of said work covered by 
said bid; nor unless accompanied by a 
certified check, payable to the auditor, or 
to the respective auditors, as the case 
may be, for not less than ten (10) per 
cent of the bid; and said auditor or audi
tors may adjourn such letting from time 
to time until the whole work shall be 
taken, and, with the approval of the en
gineer, may let any one or more of such 
sections; or any one or more of such con
struction jobs, when the estimated cost 
of the construction is more than $3,000.00, 
the auditor may also advertise such let
ting in a trade paper; If no bids are re
ceived which can be entertained the 
bondsmen for the petitioners may have 
the right, a t any time, to pay the costs 
of the proceedings and dismiss the same. 
The engineer shall attend to the' letting of 
the work and no bid shall be accepted 
without his approval, as to the compli
ance with plans and specifications. 

Sec. 15. The bond and contract shall be 
attached to each other and the contract 
shall contain the specific description of 
the work to be done, either expressly or 
by reference to plans and specifications, 
and refer to the number of the seotion or 
sections, as provided for in the preceding 
section; and shall provide tha t the work 
shall be done and completed as provided 
for in the report of the engineer, and sub
ject to his approval and that of the audit
or, or auditors, as the case may be. 

Such contract shall be drawn to the sat
isfaction of the engineer and county a t 
torney. Every such contract shall em
brace all the provisions provided by law 
for the giving of bond by contractors for 
public works and improvements and for 
the better security of the contracting 
county- or counties and of the parties 
performing labor and furnishing material 
In and about the performance of such 
contracts, and shall provide tha t time 
shall be of the essence of the contract, 
In tha t if there should be any failure to 
perform the work according to the terms 
of said contract within the time limited 
therein, originally or by extension, the 
contractors shall forfeit and pay to the 
countv in which the portion of the work 
in default shall be located, a certain 
sum, to be named therein, and which 
shall be fixed by the county auditor, or 
auditors, as the case may be, for each 
day tha t such failure shall continue. No 
extension of time shall be granted unless 
applied for In writing to the auditor, or 
auditors, as the case may be, stating to 
his or their satisfaction good and suf
ficient reasons therefor, nor shall any ex
tension affect the right to enforce such 
forfeiture, if any, as shall occur after 
the time originally limited and before 
such extension, or occurring after the 
limit of the extension. The bond shall 
expressly provide tha t the bondsmen 
shall be liable for all damages resulting 
from any such failure, whether the work 
be resold or not, and that any person 
showing himself injured by such failure 
may maintain an action upon such bond 
in his own name, and tha t such actions 
may be successive in favor of all persons 
so Injured. Such contractor shall be con
sidered a public officer and such bond 
an official bond within the meaning of 
the statutory provisions construing such 
official bonds of public officers as securi
ty to all persons and providing for ac
tions on such bonds by any injured 
party In the district court. 

Sec. 16. If a job be not completed 
within the time fixed in the contract 
therefor it shall be the duty of the bonds
men to notify the county auditor of each 
county In which any part of the lands 
affected thereby is located, in writing, 
of tha t fact, within five (5) days after 
the expiration of the time fixed in the 
contract; whereupon the auditor, or au
ditors, as the case may be, shall, in 
writing, duly dated, order said bondsmen 
to complete said job within a time speci
fied by him or them, and said bondsmen 
shall receive from the proper county or 
counties, as the case may be, the amount 
due on such job or par t thereof, tha t they 
have so completed, less the proper deduc
tion for forfeiture, if any. The amount 
due said bondsmen for such work shall 
be determined by said engineer; provided, 
tha t a job not completed, as hereinbefore 
specified, by the original contractor, and 
the completion of which shall not be un
dertaken by the bondsmen as hereinbe
fore provided, within ten (10) days after 
the date of such order, or of the failure 
to complete which, the bondsmen shall 
not so notify said auditor, or auditors, 
as the case may be, shall be resold by 
the auditor, or auditors, as the case 
may be, after ten (10) days' notice by 
publication, to the lowest responsible bid
der, but not for a sum exceeding fifty 
(50) per cent in excess of the original 
estimated cost of such work, nor a second 
time to the same party. A contract and 
bond shall thereupon be entered into as 
hereinbefore provided, and such contract 
shall provide for the completion of the 
work resold within six months from the 
date thereof. Such excess, if any, shall 
be recoverable against the bondsmen on 
the original contract. 

Sec. 17. I t shall be the duty of the en
gineer, on being notified by any contract
or tha t his job is completed, to inspect 
the same,- and if he finds it complete 
according to the contract, plans and 
specifications, he shall report that fact 
to the board of county commissioners 
and give to the contractor a certificate 
stating tha t said section or sections (by 
number) or other jobs of construction, 
are completed according to the contract, 
plans and Specifications, as set forth in 
the report of said engineer; provided, 
tha t when the work for which such cer
tificate is to be issued, affects more than o n e , county, proportionate certificates 
shall be issued; whereupon, if approved 
py the county commissioners of the coun
ty or counties, as the case may be, and 
upon the presentation and surrender of 
said certificate with such approval in 
dorsed thereon, to the auditor of the 
proper county or counties, said auditor 
shall draw a warrant on the county t reas
urer of his county for the proportionate 
amount found to be due in respect of 
lands In his county on said contract, ac
cording to such preliminary certificate as 
herein provided; and tha t said warrant 
shall be i>aid out of the general ditch 
fund to be provided by the board of coun
ty commissioners, as hereinafter specified. 
Said warrant shall become due and paya
ble out of said fund at once, and if there 
shall be no cash in said fund to pay said 
warrant when the same is presented the 
county treasurer shall indorse said war
rant "Not paid for want of funds," and 
date and sign such indorsement, and the 

however, tha t the auditor, upon the writ
ten approval of the engineer, may issue 
preliminary certificates for not to exceed 
seventy-five <75) per cent of work already 
done and approved, within the county of 
which he is such auditor, which certifi
cate shall be treated as hereinbefore pro
vided; but no such certificate shall be fur
nished except when accompanied by the 
engineer's written certificate tha t no loss 
will result therefrom. m 

I t shall also be the auty of the engi
neer to inspect the laying of tile, exca
vation and all other work of construction 
from time to time as provided for lh the 
specifications and provisions In his re
port and as provided for in the contract 
for construction, and his services for 
making such inspection shall be paid for 
a t the same rate and in the same way as 
his services in making his original sur
vey and report. 

Sec. 18. The board of county commis
sioners of each and every county wherein 
any such ditch Is proposed to be wholly 
or partly located and established are 
hereby authorized to issue the bonds of 
their respective counties in such amount 
as may be necessary to defray in whole 
or in part the expense incurred or to be 
incurred in locating, constructing and es
tablishing so much of any such ditch as 
may be located within such county; or in 
such relation to such county as to affect 
lands therein within the terms of this 
act. The word "expenses" shall be con
strued to mean and to cover every item 
of cost of said ditch from its inspection 
to its completion, and all fees and ex
penses to be incurred in pursuance there
of. 

Such bonds shall be payable a t such 
time or times—not to exceed ten years 
from their date—and shall bear such ra te 
of interest—not to exceed 6 per cent per 
annum—payable annually or semi-annual
ly, all as the board of county commis
sioners shall by resolution determine. 
Each bond shali contain a recital tha t it 
is issued by authority of and in strict ac
cordance with the provisions of this act. 
and shall be signed by the chairman of 
said board and countersigned by the 
county auditor, who shall keep a record 
thereof. 

Said board shall have power to nego
tiate said bonds as they shall deem for 
the t e s t interest of said county, but not 
for less than their par value. The pro
ceeds from the sale of all such bonds 
shall be placed in a general ditch fund, 
which is hereby created. 

Such board shall provide moneys for 
the payment of the principal and interest 
of said bonds as they severally mature, 
which moneys shall be placed in the gen
eral ditch fund, into which fund they 
may transfer any surplus moneys remain
ing in the general revenue fund or other 
funds of the county which can properly 
be used for the purposes of this act, into 
which fund shall also be paid all moneys 
received from the payment of any Hens 
created under the provisions of this act. 

Sec. 19. At the earliest practicable time 
after the letting of the contract for the 
construction of any ditch, as herein pro
vided, the auditor of each county affected 
thereby shall make in tabular form a list 
and statement showing the following 
facts, and in the order named, viz: 

First—The names of the owners of all 
lands and the names of all public or cor
porate roads or railroads within their 
respective counties benefited by the con
struction of such proposed work as ap
pears from the viewer's report, as affect
ed by the order of confirmation of the 
board or judge, as aforesaid. 

Second—The description of said lands 
as the same appears in such report as so 
affected, together with the total number 
of acres in each tract, according to the 
assessment rolls or t ax lists of such 
county. 

Third—The estimated number of acre3 
benefited in each t rac t of said land, as 
shown as aforesaid. 

Fourth—The estimated amount of ben
efits and damages to each of said t racts 
of land and the estimated amount of 
benefits and damages to each public or 
corporate road or railroad, as the same 
appears in such viewer's report, as af
fected bv the order of confirmation of 
the board or Judge as aforesaid, or as 
changed by the jury or court. 

Fifth—The amount tha t each of said 
t racts of land, and tha t each of said cor
porate roads or railroads so benefited 
will be liable for and must pay Into the 
treasury of each county for the location, 
construction and establishment of such 
ditch, which said amount shall -be deter
mined as follows: 

Said auditor shall make a full statement 
showing the total cost of each ditch, un
der each separate petition for such ditch; 
and each petition and each ditch located, 
constructed and established Bhall be 
known and designated by a number to 
be given to it. Such statement shall be 
headed as follows: 

Statement showing cost of ditch, No. 
To whom paid For 

what paid Amount paid 
Said statement shall be summed up, 
showing in figures the total cost of each 
ditch, and shall be attached to and form 
a par t of the statement herein provided 
for. The total cost shall then be divided 
by the total estimated benefits as pro
vided* for In subdivision five of this sec
tion, for the ra te of cost on each one 
dollar of benefits, the auditor not to bo 
obliged to carry out and use a smaller 
fraction than one-tenth of one mill. The 
amount of estimated benefits to each 
tract of land, and to each public or cor
porate road or railroad (as hereinbefore 
provided for) shall be multiplied by said 
rate, and the result set down In the 
proper column opposite each of said 
tracts of lands, public or corporate roads 
or railroads; and such result so ob
tained, less the amount of damages, if 
any, shall be the amount tha t each of 
said tracts of land, public or corporate 
roads or railroads will be liable for on 
account of such improvement. 

Sec. 20. Such statement shall then be 
signed by the auditor in the presence of 
two attesting witnesses, and be duly ac
knowledged by him, and shall then be 
duly filed with and recorded by the regis
ter of deeds of such county. The amount 
which each traot of land and each public 
or corporate road or railroad will be lia
ble for, and the interest thereon, as here
inafter provided, shall be and remain a 
first and paramount Hen on such land, 
public or corporate roads or railroads, 
until fully paid; and shall take prece
dence of all mortgages, charges, incum
brances or other liens whatever, such 
payments may be made as hereinafter 
provided. Such filings shall be deemed 
notice to all parties Interested of the 
existence of such lien. The fees of such 
register of deeds for such recording shall 
be paid by the county, on the allowance 
of the board of county commissioners, 
and said statement, after the same has 
been recorded, shall be returned to the 
auditor, to be by him placed with the 
other papers relating to such ditch, and 
carefully preserved by him. 

Sec. 21. The amount tha t each t rac t of 
land, public or corporate road or rail
road, shall be liable for on account of 
the location, construction and establish
ment of any ditch or ditches under the 
provisions of this act shall bear interest 
from the date of the filing of the au
ditor's statement in the register of deeds' 
office a t the rate of six per cent (6 per 
cent) per annum until paid; provided, 
tha t when bonds are issued by the coun
ty for the construction and establish
ment of such ditch the same rate of in
terest shall be charged as said bonds so 
issued bear, and said interest shall con
stitute an additional Hen on said lands 
or roads until fully paid, which said inter
est when about to be paid shall be com
puted by the county auditor, providing, 
tha t if said bonds are sold a t a premium, 
such premium shall be used as far as 
may be to make up any deficiency in the 
assessments levied by the county auditor 
or county auditors in the proceedings, 
and the balance remaining of such pre
mium, if any, shall be used as far as 
practicable, In keeping such ditch In 
proper repair and free from obstruction 
so as to answer its original purpose. 

Sec. 22. The payment of such liens 
shall be,, made to the t reasurer of such 
coun ty , I t s follows: One-tenth of said 
principal; with interest therebn, on or be
fore one (1) year from such filing in the 
register of deeds' office, one-tenth of the 
same on or before two (2) years, one-
tenth of the same on or before three (3) 
years; one-tenth of the same on or before 
four (4) years; one-tenth of the same on 
or before five (5) years; one-tenth of the 
same on or before six (6) years; one-tenth 
of the same on or before seven (7) years; 
one-tenth of the same on or before eight 
(8) years; one-tenth of the same on or be
fore nine (9) years; one-tenth of the same 
on or before ten (10) ir«ars. All reckoned 
from the date of such filing; provided, 
where the annual installment to be as
sessed amounts to less than one mill per 
year, the auditor shall levy the amount 
of one mill per -"ear for as many years 
as is necessary a t tha t ra te to pay the 
full lien levied against the t ract or parcel 
of land. On or before the fifteenth day of 
November next following such filing the 
auditor shall enter on the tax list of said 
county the amount of such Hen then re
maining unpaid against each respective 
t ract of land subject thereto, as a t ax on 
said tracts, with a proper notation to se
cure the successive entry each year there
after of the unpaid balance of such lien. 
One-tenth of such t ax shall become due 
and payable, with accumulated interest 
thereon, a t the time and in the manner 
and be subject to and be collected with 
like penalties as all other taxes for said 
year on said tracts in which such entry 
was made, and another one-tenth with 
and as the taxes of each successive year, 
until all is paid. When pavment of the 
full amount of such' lien, with accumu-

— I - 2 

and official seal a certificate of such pay
ment, and the same, when recorded in tn<« 
office of the register of deeds, shall re
lease and discharge such lien of record.-

Sec. 23. All lands owned by this state, 
and all lands owned by any railroad or 
other corporation, benefited by any such, 
ditch, drain or water course, shall be lia
ble for such benefits the same a s taxable 
lands. 

Sec. 24. The sum of five thousand dol
lars for the year one thousand nine hun
dred and five, and annually thereafter, or 
as much thereof as may be necessary to 
meet all assessments against state lands 
under this act, is hereby appropriated 
out of the general revenue fund for that 
purpose. 

Sec. 25. The 'benefits accruing to any 
municipal corporation or to the owners 
of any corporate road, or to the owners 
of any railroad, respectively, by reason of 
the improvement of any public road with
in the limits of, or connecting with such 
municipal corporation, or of such cor
porate road, or such railroad by the con
struction of any such ditch, shaU be as
sessed, levied and enforced as follows: 
Whenever any pubUe. road shall have 
been found to be so benefited, the town 
which is by law chargeable with the dutv 
of keeping such road in repair, shall be 
assessed the amount of such benefits in 
said town accruing to such roads within 
said town by reason of such ditch and 
the same shall thereupon become a lia-
biUty of such town, and shall be due and 
payable in ten equal annual installments, 
beginning on the first day of June next 
following the date of the entry of the lien 
against private individuals, as herein pro
vided; but if any of such installments are 
not paid within thirty (30) days after its 
maturity, the amount hereof, with inter
est, shall be enforced m the same man
ner as judgments against the town. 
Whenever any railroad or the lands of 
any railroad company, shall be determin
ed in any such proceeding to be benefited 
by any such ditch, such railroad, or the 
lands of such railroad company, so far 
as the same are legally subject to local 
assessment, shall be assessed their just 
proportion of such benefits as other lands 
benefited are assessed, which assessment 
shall be collected from the owners of 
such railroad or from such railroad com
pany in the same manner as personal 
taxes are collected by law. From the 
date of the filing by the county auditor in 
the office of the register of deeds of the 
statement aforesaid, the amount of such 
assssment, with interest, shall constitute 
a lien against all the property of such 
owners and railroad company within such 
county. Such lien may be foreclosed by 
action in the same manner as provided by 
law for the foreclosure of mortgage liens. 

Sec. 20. After the construction 
of any such work, the board 
of county commissioners of such county 
in which the same is, or any part there
of, shall keep the same, or such part 
thereof, in proper repair and free from 
obstruction and to widen or deepen so as 
to answer its purpose and pay for the 
same of the general revenue fund of 
the county; and to raise the necessary 
money to reimburse tha t fund they are 
hereby authorized to apportion and as
sess the cost thereof upon the lands 
which will be benefited by such repairs, 
removal of obstructions, widening or 
deepening according to such benefits In 
their Judgment. They shall make a writ
ten statement of such assessments and 
deliver the same to the auditor of the 
county who shall put the same upon the 
succeeding t a x duplicate, and it shall be 
a first and paramount lien upon the 
lands the same as s tate and county 
taxes, and be collected In the same man
ner as state and county taxes. The pro
visions of this section shall also apply 
to all works constructed for the purpose 
of drainage under any law now or here
tofore in force in this state except state 
ditches. If they shall be of the opinion 
tha t such assessment or any par t thereof 
ought to be charged to lands In other 
counties, the county commissioners there
of shall on request and written notice 
of not less than ten days meet with 
them a t a time and place by them ap
pointed and they shall jointly make such 
assessments and certificates to the au
ditors of the proper counties. A ma
jority of such commissioners as attend 
any such meeting shall have power to 
act and decide any question and to make 
the assessments and certificates, and 
upon failure of any commissioner to per
form the work required of him by this 
section after ten days' notice in writing 
to him by any person Interested, he 
shall be liable for all damages caused by 
such failure to perform his duty, to be 
recovered by the person or persons so 
damaged. He shall also be deemed guilty 
of a misdemeanor and, upon conviction 
thereof, fined not less than ten nor more 
than fifty dollars. 

Sec. 27. Whenever it is desired to con
struct a ditch extending into or through 
part or the whole of more than one 
county, or if entirely within one county, 
the ditch is to be so located tha t it will 
probaby result in benefit or damage, or 
both, to lands in an adjoining county or 
counties, then in either of such cases, the 
petition required by section three (3) of 
this act shall be addressed and presented 
to the judge of the district court of the 
district in which any one of such coun
ties is situated. Before such presenta
tion such petition shall be filed with the 
clerk of the district court of the county 
in which such proceedings are com
menced and a copy thereof, duly certi
fied by him. shall be filed with the 
county auditor of each of the counties 
wherein any of the lands described in 
said petition are located. Such proceed
ing may be designated and numbered by 
said clerk of the district court as fol
lows: '"Judicial Ditch N o . . . . " and may 
be so referred to a t all subsequent times. 

Sec. 28. Upon presentation of such pe
tition, the judge shall fix a time and 
place for the preliminary hearing, which 
is provided for in section three (3) of 
this act, in respect of presentation to the 
board of county commissioners, and the 
same notice thereof shall be given, save 
tha t it shall be given by such clerk and 
shall be posted and published in eacH 
county wherein a copy of such petition 
shall have been filed. 

Sec. 29. Upon such hearing, if the 
judge shall ' be satisfied tha t the requi
site conditions exist, and have been com
plied with, he shall, by order, direct a 
survey to be made, a s provided in sec
tion three (3) of said chapter, and shall 
appoint a competent and experienced 
civil engineer to make the same and 
direct a copy of such order to be forth
with made and transmitted by the clerk 
to such engineer and to the auditor of 
each county, described in the petition. 
The same proceedings shall be taken by 
such engineer as In sections four (4) and 
Ave (5) of this act are provided, save 
tha t the filings shall be.with such clerk. 

Sec. 30. As soon as reasonably possi
ble after the filing of such report, the 
judge shall make an order appointing 
viewers, as provided in section six (6) of 
this chapter and the proceedings there
after shall be as specified in sections six 
(6), seven (7) and eight (8) of this chap
ter, save tha t the duties therein specified 
in respect of the board of county com
missioners shall be performed by such 
judge, and those in respect of the county 
auditor shall be performed by such clerk; 
and tha t the viewers may be residents of 
any of the counties described in the peti
tion, and tha t their jurisdiction shall ex
tend throughout all such counties, and 
that their reports shaU be filed with such 
clerk. 

Sec. 31. Immediately upon the filing of 
such report. It shall be the duty of such 
clerk to prepare and transmit forthwith 
a certified copy thereof to the auditor 
of each of the counties described in the 
petition, and within three (3) days after 
the filing of such report, to transmit to 
the Judge of said court a written notice 
of the filing of such report. Upon the 
receipt of such notice, the judge shall 
make an order fixing the time and place 
of hearing said petition and engineers' and 
viewers' report. The same notice thereof 
shall be given by the clerk as is provided 
in section nine (9) of this chapter in 
respect of the county auditor, save tha t 
it shall be published and posted in each 
county described in the petition. 

Sec. 32. At the time and place fixed 
for the hearing, if the court shall be sat
isfied that notice thereof has been given 
according to law, he shall proceed as In 
section ten (10) of this chapter. All the 
provisions of this chapter, except the 
provisions of sections twelve (12) and 
thirteen (13). shall apply to judicial 
ditches, so far as consistent with the 
special provisions relating thereto. In a 
judicial ditch proceeding the judge of the 
district court shall perform all the duties 
required of and have all the powers 
vested in the board of county commis
sioners in a county ditch proceeding. In 
a judicial ditch proceeding the clerk of 
the district court of the county in which 
the proceeding is commenced shall until 
the making of the order establishing or 
refusing to establish the ditch perform 
all the duties required of and have all 
the powers vested in the county auditor 
in a county ditch proceeding 

Sec. 33. In a judicial ditch proceeding 
the judge of the district court shall by 
his orders made either at. the times of 
the respective hearings horein provided 
for, or a t any other time upon five (5) 
days ' notice in writing of the time 
and place of such hearing to 
the auditor of each coui'ty affected, 
apportion and determine the items of 
expense, or portions thereof to be paid 
by the respective counties. IJpon similar 
notice to said county auditors said judge 
of the district court may a t any time 
modify said order or orders, as justice 
may require, or make any additional or
der in the premeises. The word "expens-
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incurred in pursuance thereof, including / 
all damages awarded. 

Nothing in tins section contained shall 
be construed as limiting the authority of 
the respective counues to issue tneir 
bonds as provided in section 18 of this 
chapter and tne respective auditors' s ta te
ments shall be filed in the respective 
counties and the assessments collected 
and bonds paid by the respective counties 
as hereinbefore provided. 

Sec. 34. If the engineer appointed by 
the court or by the board o f county 
commissioners fails to quality, or a t any 
time resigns, dies or becomes disabled 
during the progress of the worK the court 
or board of county commissioners, as the 
case may be, that originally appointed 
blm, shall forwith appoint another civil 
engineer, having the qualifications re
quired by this chapter in the place and 
stead of the engineer first appointed, 
who shall give the bond and take the 
oath required by this chapter and shall 
do all things remaining to be done by 
the original appointee under the require
ments of this chapter. 

Sec. 35. The engineer shall have power, 
if the board or court, as the case may 
be, that appointed him, consent thereto", 
to appoint asisstant engineers, when nec
essary, for whose acts he shall be re
sponsible, and whom he may remove a t 
pleasure. Any such assistant engineer 
shall, before entering on his duties, take 
the oath required by this chapter of the 
engineer, and such oath and appointment 
shall be filed in the office where the 
original petition was filed. The ra te of 
compensation of assistant engineers shall 
in no case exceed the ra te of compensa
tion of the engineer and shall be fixed 
at the time of appointment by the board 
of county commissioners or the judge as 
the case may be. 

Sec. 36. In any proceedings heretofore 
or hereafter had for. the establishment 
of a ditch or drain or the changing of a 
water course, where an engineer has 
been appointed and has made a complete 
survey, and report thereof and, for any 
reason, the improvement has been aban
doned and the proceedings dismissed, and 
afterwards proceedings are instituted ft»r 
the establishment of a ditch or drain, 
or the changing of a watercourse, for the 
benefit or reclamation of the same terri
tory surveyed in said former proceedings, 
or a par t thereof, or the same territory, 
of a part thereof, and territory additional 
thereto, the engineer shall use the en
gineer s report, survey, stakes and monu
ments made in said former proceedings, 
as far as practicable, or as much thereof 
as may be applicable and the cost thereof 
in said former proceedings, or of such 
part thereof as is used, shall be paid for 
as part of the subsequent proceedings in 
which such report, survey, stakes and 
monuments, or part thereof, is used. Pro
vided tha t when a bond has been hereto
fore given under and pursuant to the 
provisions of any drainage law of this 
state and the par ty or parties giving said 
bond have, because of the refusal of the' 
county commissioners to order the con
struction of the ditch petitioned ^or, been 
called upon to pay to the county the-ex
penses incurred In said proceeding, and 
said party or parties have actually paid 
to said county such expenses, and after 
such refusal by said county commission
ers proceedings are instituted anew for 
the establishment of a ditch or drain 
or the changing of a watercourse for the 
benefit or reclamation of the same terri
tory surveyed in said former proceeding, 
or a part thereof, or territory additional 
thereto, and the engineer uses the en
gineer s report, survey, stakes and monu
ments made in said former proceedings 
then and in that event the cost of said 
work of said engineer and his assistants 
in said former proceedings shall be as
sessed against the lands benefited and 
payment of the cost incurred by reason 
of the work of said engineer and his as
sistants m said former proceeding shall 
be made by said county upon collecting 
the same, to said party or parties who 
have made payment as aforesaid under 
said bond. 

Sec. 37. The county auditor shall noti
fy each municipal, railroad and other cor
poration to construct any bridge or cul
vert across or upon its road or right of 
way within a reasonable time named in 
such notice. If any such work Is not 
done within the time limited, the board 
of county commissioners may cause tlie 
It^i? >,0 i 3 ^ donf' J , a n d t h e c o s t thereof 
shall be deducted from the damages al
lowed such corporation, or collected from 
it as in case of an assessment for bene
fits. 

Sec. 38. The amount tha t any tract 
of land, publlo or corporate road or 
railroad shall be liable for on account of 
™ J ° ^ t , . o n ' construction and establish
ment of any ditch or ditches under the 
provisions of this chapter or on 
account of the repair thereof, shall 
"V, P° , „ e v e n t exceed the benefits 
M « £5? a c„C, r u e 9*™*° a s determined 
L ? , . , ^ - p r o c e ! d l n g s f o r s u c h location, con-B tKSt a2a a n £ establishment or repair. 
J?,* t„ •0JFh!&^h e n e v e r a n y l a n d adJa-
efther ° , ^ l y iL l t c b o r - d r a i n constructed, either under the provisions of this chan-
whio°H +

UT,n d e r - , a i l y ,P r l o r drainage law by 
which the original cost of said ditch or 
drain was assessed against the benefited 
property, may be or has been damaged 
c u S H J ^ i n Kt h e c o n s t ruc t ion of s5ch •?*l0.r d r a l n py reason of a part of the 
rt^nrt^ffil? £ W a y b y *** lowing 
through said ditch or drain, or by the 
deposit of earth or any other foreign 
substance (snow and ice excepted) on 
said land, and which damage was not 
considered and included in the award of 
the viewers appointed In the proceedings 
to construct such ditch or drain, the owS-
fTJL3*t.land s o i m a g e d may, a t any 
tl™ ^ i t

+
h , 1 i 1 ^ . , ? x . y e a r s . a f t e r the comple

tion of the ditch or drain causing such 
damage petition the board of county com
missioners of the county where the land 
claimed to be damaged is situated for the 
appointment of viewers to ascertain and 
report the amount of such damages, such 
petition shall s tate the description of the 
land alleged to have been damaged, the a m ? u n t „ ? / d a m a g e claimed, the location 
of the ditch or drain, the description of 
the land found in the proceedings to con
struct said ditch or drain to have been 
benefited by its construction, and the 
names of the owners of the land bene
fited, las shown by the last "assessment 
roll. 

Upon the filing of the petition and a 
bond in the sum of one hundred dollars, 
conditioned tha t if it finally be determined 
tha t no damages have been sustained that 
are properly allowable under this section, 
the petitioner will pay all the expense of 
the proceedings had under the petition, It 
shall be the duty of the board of county 
commissioners a t their next regular or 
special meeOng to appoint three persons 
who are qualified under the provisions of 
this chapter, viewers, selecting if prac
ticable the same persons as acted as view
ers in the proceedings to construct the 
drain or ditch causing the damage, and 
fhe board of county commissioners shall 
fix the time and place for the first meet
ing of the viewers, which shall be not 
more than twenty (20) days from the 
date of their appointment. In case any 
of the viewers so appointed shall fail for 
any cause to qualify, the county auditor 
shall designate some proper person to 
take his place. Each of said viewers be
fore entering upon the duties of his of
fice shaU take and subscribe an oath that 
he will faithfully perform his duty as 
viewer and file the same In the office of 
the county auditor. 

Upon the appointment of the viewers 
the county auditor shall give notice to 
parties interested, and whose lands are 
liable to be assessed for the payment of 
the damages claimed, by one publication 
a t least one week before the first meet
ing of the viewers in the newspaper in 
which the last delinquent real estate tax 
list was published, if tha t paper is still 
published in the county, and if not, in 
some legal cewspaper printed and pub
lished in the county, and if there is none, 
in some newspaper published at the state 
capital, stating the date and the first 
meeting of the viewers, and tha t any 
party interested may appear a t that 
meeting and a t such other time and place 
as the viewers may fix. and he heard in 
relation to the damages and such other 
matters as the viewers are authorized to 
hear and determine, and proof of the 
publication of said notice shall be filed in 
the office of the county auditor prior to 
the first meeting of the viewers. — 

Sec. 40. The viewers shall meet-at t> 
time and place named by the board 
county commissioners for their 
meeting and hear such evidence as < 
be offered by the petitioner or. ar; 
terested party, and for tha t purpo 
may adjourn their hearing from 
time and to such places in the 
they may deem proper; and 
make a personal examinat' 
premises claimed to be dam 
quire Into the cause and ar "" '"' 
age, and if they find t t r 
contemplates by the la ' 
of this chapter has be' 
described in the petitio-
an award in writing, 
and amount of dar 
award in the office o' 
and the county aur 
time to appeal has ' 
provided, if no app 
order on the com. 
amount of such a ' 
party entitled ther, 
paid, together -"' 
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expens.es of treyBroeeedings shall be paid 
by the petltior»r, and oh his &llure td 
pay t h e count j jmay maintain an action 
on the bond he^inbefore provided for. 

Each of the viewers shall receive three 
dollars ($3.00) per day for each d a y ac
tually and necessarily spent in the per, 
formance of his duty as viewer, not ex
ceeding 5 days, together with his ao» „ 
tual necessary expenses, an itemized ac- *" 
count thereof to be filed with and audited • 
and allowed by the county auditor, and •. 
paid by the county treasurer on the or
der of the county auditor. 

Sec. 41. Either the board of county 
commissioners, the petitioners or any 
party whose lands are liable to assess
ment for damages awarded, If they feel 
aggrieved, may within thirty (30) dar 3 
after the fiUng of the viewers' 'award 
appeal to the district court of the county 
in which the proceedings are had by 
serving on the parties who have appeared 
in the proceedings before the viewers and 
filing with the county auditor a notice of 
appeal, stating that an appeal Is taken to 
the district court from the award of the 
viewers, and filing with the auditor a 
bond in the sum of five hund '^J dollars 
($300), with sufficient sureties to be , ap
proved by him, conditioned if the award 
and decision of the viewers is sustained 
the appellant will pay the cost of the " 
appeal and abide and satisfy any Judg
ment the court may render against hfm 
in the premises. Before the tak- , 
ing of the appeal the auditor shall 
forthwith file with the clerk of the dis
trict court the original petition, th9 
award and bond on appeal, and there- -
upon there shall be -pending in the disV 
trict court a civil action to determin* 
whether any damage has been done > t h a -
land described in the petition, tha-fseoBO*- -
within the provision of Seetlon jJhiEH^« 
nine of this chapter and the amount Q/S-" 
such damages, and such action!-shaft.-"&»!, 
tried in the manner provided- foV.-tnew 
trial of civil actions. " -"" .;_ 

Any party may appeal from the Judff- •"-
ment or any appealable order of the dis-K-
trict court to the supreme court in tho>-" 
same manner as appeals in civil actions -
are taken. The final judgment In ther -• 
action, if in favor of the petitioner, shall • 
be certified to the county auditor, and • 
assessment made in the manner provided 
in the last above section of this chapter, 
for the assessment of the award of tha -
viewers. 

Sec. 42. The state drainage board ?»..-.-
hereby authorized to co-operate with the -' 
board of county commissioners of each v 
county wherein a county ditch or a por- -
tion-of a judicial ditch is located or may - .• 
be located in enlarging, extending, re- "• 
pairing or otherwise bettering any such. 
pitch now completed or now or hereafter -
in course of construction, whenever,-iijk;.^* 
their judgment, it is necessary o r desira-?.'-' 
ble so to do. &* --;$," 

Sec. 43. Any person wilfully .otssteucferm 
ing, or m any way injuring any workncprwa,; 
structed . under the--provisions ^efcoLthJsros 
chapter, or under any -other, la«?«rf 4.h4ai-r(V 
state relating* to drainage, o r diverting.- * 
the water from its proper channel shall- • 
be guilty of a misdemeanor, and shall • 
also be liable to any person or corpora-^ 
tion, injured by such act, in treble d a m 
ages. Any county auditor, clerk of court, , . 
member of the board of county commis-' 
sioners. or other officer who refuses,* or , 
wilfully neglects to perform any of the 
duties imposed upon him by this act, shall 
be guilty of a misdemeanor, and shall 
also be liable to any person or corpora
tion injured by said act, in treble dam
ages. The county attorney of the proper 
county shall prosecute all criminal ac
tions arising under this chapter. 

Sec. 44. All orders and notices herein-
prescribed not otherwise provided for-
shall be issued by the auditor or by the 
judge, as the case may be, and the same 
shall be served by the sheriff or other 
disinterested person designated by the 
auditor or by the Judge, as the case' may 
be, and such sheriff or other person-so 
designated shall be paid by the county 
for such services the same fees as a re 
allowed by law for similar services. 

Sec. 45. The engineer shall receive the 
sum of five dollars ($5.00) per day for 
every day he is necessarily engaged in 
performing the duties required of him. by 
this act, and his actual and necessary ex- . 
penses incurred in and about the same. 
The viewers shall each receive three dol
lars ($3.00) per day for every day they 
are necessarily engaged in viewing 
ditches and making up and filing their re
ports, and their actual and necessary ex
penses. Each rodman shall receive the 
sum of two dollars ($2.00) per day and 
may be allowed in addition thereto his 
board and lodging, for each and every 
day he is employed; and each chalnman, 
axman and every other employe neces
sary to the prompt execution of the work 
of locating or inspecting a pubUc ditch 
shall be allowed one dollar and fifty cents 
($1.50) per day, and may be allowed l a 
addition thereto his board and lodging 
for the time such person is thus actually 
employed. The county auditor of each 
county, and the clerk of the district court 
shall receive reasonable compensation for 
their services under this act, and such 
compensation shall be in addition to all 
sums allowed by law at the time of the 
passage of this act. The fees per diem, 
compensation and expenses provided for 
in this act shall be audited, examined, al
lowed and paid upon the order of the 
board of county commissioners. Provid
ed, that in case of a judicial ditch tha 
judge shall first approve of such fees per 
diem compensation and expenses. 

Sec. 46. A majority of the viewers shall 
be competent to perform the duties re
quired of them by this act. 

Sec. 47. This act shall be liberally con
strued, so as to promote the publlo • 
health,, the construction and improvement 
of roads, and the drainage and reclama
tion of wet or overflowed lands. 

Sec. 48. Every order of the county com* 
inissioners of any county, or the Judge of 
tl."1 district court laying out and estab
lishing any ditch or refusing to establish 
the sjrae, under the provisions of this -
chapter, the recoid tnerecf. or a certified 
copy of aiicn record, shall be p*iir>» facie 
evidence of the facts therein stated and 
of the regularity of all the proceedings 
prior to the making of such order. 

Sec. 49. For the purpose of making ex
aminations and surveys, the viewers, 
county commissioners and the engineer 
are authorized to enter upon any land and 
to do any act necessary for the proper 
performance of their duties; and any per
son attempting to prevent or interfer* 
with them, in so doing?, shall be punishe 
upon conviction by the court as for t 
misdemeanor. 

Sec. 50. No person or corporation' sha"i 
be permitted to take advantage of a n , 
error committed in any proceedings un tW 
this chapter either by the board of coun
ty commissioners, engineer, viewers, 
county auditor, or other person or per
sons, nor of any informality, error or de
fect appearing in the record of such pro
ceedings unless the party complaining 
thereof is directly affected thereby. If 
the court shall at any time modify an-
assessment or assessments or enjoin t l 
collection thereof or release any pers< 
from liability thereon, it shall in no mr 
ner affect the rights or HabiUty of an. 
other person. 

Sec. 51. Any aggrieved party, whe 
claims damages or against whose prop
erty benefits are assessed, may appeal to 
the Supreme Court, as in civil actions, 
from any final order except an order es 
tablishing such ditch in pr""eedlngs ur 
der this chapter, made in trict coui 
within thirty days after t" 'ng of si-
order. The notice of appe 
ed on the clerk of tha—: 
need not be served o 
or-corporation. 
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