
This was conclusively shown In the
case of Crow vs the San Joaquln and
Kings River Canal and Irrigation com-
pany reported In the 130 th California
at page 309 wherein the supreme court
held It to be the duty, of the water
company to supply, the user with water
"whether he agreed to Its regulations
or not. In this case the water of the
plaintiff Crow had been furnished him
by the water company at a price set by
the water company. Crow got behind
In his water payments and the com-
pany shut his water off to compel him
to pay his arrearages. This he refused
to do but brought suit to compel the
company to furnish him with water and

the laws of this State, for even though
such filingbe Invalid as has been held
by the secretary of *he Interior It Is
recommended by the secretary that dl
versions of water made from the Lower
Colorado be permitted where the water
diverted Is put to beneficial use and Is
made appurtenant to the lands to which
It Is applied. We are also willing to
grant that the California Development
company and Mexican company are
both one as set forth in the second
clause. The right of the users of the
water and the carrying company to
contract for this service and the right
of the carrying company to enforce Its
contract Is also granted. We willsug-
gest at this point, too. that the user of
the water has rights also and can en-
force them in court.

The opinion ofMessrs. Stephens and
Stephens published above more than
verifies our fears concerning the water
rights of1 the people of this Valley ac-
cording to the contracts between these
corporations. There is nos fault to

find with the proposition that the Cali-
fornia Development company filed on
the waters of the Colorado river under

The above opinion makes quite clear
the point at Issue in this discussion.
We have contended from the first that
the people of this Valley have.; valid
rights to the use of the waters of the
Colorado river and that these rights
have accrued to them by making ben-
eficial use of the water In the irriga-
tion of their lands. That the rights
thus acquired are absolute and that
therefore the owners of Irrigated lands
in this Valleyare also owners of a "clear
right to water sufficlen* to successfully
and permanently Irrigate their lands,"

as required by the United States Land
office as a requisite to the granting of
title to public lands. This we contend
has been acquired by these people in
pursuance of the fundamental la^ of
this State and the laws of the United
States, both of which provide that the
use of water Is,a public use and the
right to It can only belong to the. user.
Also that the showing of water right
made in the final proofs offered Is in-
correct and Incomplete In that It only
goes to the contracts between the com-
panies engaged in supplying the water
to the users and infers that the water
does not belong to the land owner but
that he only has a right to rent It.

Very respectfully,
Stephens & Stephens.

The Imperial Water Co, No. 1. is a
corporation organized for the purpose
ofdistributing water among its stock-
holders at cost, and the rates cannot be
fixed by the board ot supervisors or any
other power, and it may not supply
water to any other persons than its
stockholders, nor have any other per-
sons than stockholders a right in any
of the Waters distributed by the com-
pany. The stock of the Imperial Water
Co., No. 1. is not appurtenant to the
land. *

valid and binding upon both parties,
and the rate can not be regulated by
the board of supervisors or any other
municipal body.

Conclu/ed on Hi;btU'Paife

The only act passed by the legislature
touching the subjecthere under consid-
eration which calls fbr special notice is
the act of March 12, 1885 (Stats. 1885,
p. 95.) There was another act on the
subject passed March 12, 1880 (Stats.

1880, p.10;) but no action was taken
under it,and it is very little discussed
in the briefs of counsel. The later act

of 1885 covers the subject, and super-
sedes most of the provisions of the act
of 1880. In the act of1885, the legisla-
ture does not, itself, undertake to pre-

scribe any law about compensation for
water. Itsimply gives power of regula-

tion to boards of supervisors inthe event

that they are petitioned to exercise
'•such power by 'not less than twenty-five

inhabitants who are taxpayers,' etc.
Upon such petition the supervisors are
authorized to fixand regulate 'the max-

imum rate at which any' person, com-
pany,' etc. may cell, rent or distribute
water. The board o^rboards of supervis-
ors in the county or counties in which
respondents ditches are situated have,
however, never taken any action under
the statute, no petition for such action
having been presented, and therefore
there are no regulations of said boards
to be considered ;but appellants contend
that respondent's rights have been im-
paired or destroyed by some general pro-

visions of the act. This- contention,
however, cannot be maintained. The
statute, even ifit.can.be said to have
any effect in the absence of any action
by the supervisors, clearly contemplates
only the fixingby the latter of 'maxi-
mum rates.' Section Bof the act pro-

vides that anyone gelling water must do
so at rates 'not exceeding the established
rate;' and section tl provides that any

'••such person whose water rates 'have
been fixedand regulated by a board of
supervisors' who shall collect water
rates inexcess ef such established rates'
shall be liable in an action for damages.

There is nothing in the act making it il-
legal to contract for less than the maxi-
mum'rates. Appellants contend that
the act has some significance notwith-
standing the fact that the supervisors
have not acted, because it is provided in

.-section 's that until the supervisors Bhall
have acted 'the actual rates established
.and collected' by the waterowners 'shall
•be deemed and accepted as the legally
accepted rates.' This simply means
that until compensation shall be fixed
by the supervisors persons selling water
shall continue to collect as. they have
been accustomed to' do. It refers to
things as they existed ;itis inthe nature
-ofa recital;it is certainly not a com-

mand, as appellants seem to think, that
the persons or companies referred to
must by resolution or declaration, or by
something in the nature ofan ordinance
passed by the municipal body, formally

announce the 'terms upon which they

willcontinue to distribute water. But
appellant's view is substantially

met by the avermentin the complaint
that respondent 'has been so engaged in
\u25a0conveyints and furnishing water and
\u25a0charging and collecting therefor, partic-
ularly under contracts similar in form
and substance to those set forth; alleged
and described in this complaint;' and
ho we think that there is nothing in the
statute invoked which unices the con-
tract here in question invalid. Even if
the supervisors had fixed the maximum
rates, we see no reason why aconsumer
would not stillhave the right to make a
contract which ho considered more ad-
vuntageous to him than the established
rate. This seems to be the construction
given itby the legislature. By an act
passed March 2, lß97, (Stats. 1897, p. 49),
the act of 1885 wan amended as follows:
'Nothing in this act contained shall be
\u25a0construed to prohibit or invalidate any
contract already made, or which shall
be hereafter made, by or with any of
the persons, companies, associations or
corporations described in section 2 of
this act relating to tint sale, rental or
distribution of water or to the sale or
rental of easements and (servitudes of
Abe right to the How and use of the wnt-

tract on the subject as they had been
accustomed continuously to do since be-
fore the state was organized asilgovern-

ment. In the light of the foregoing
views, the provision of section 2 that the
right to collect compensation for the use
of water 'cannot be exercised except by

authority of and in the manner pre-
scribed by law,' means that if the legis-

lature shall by statute prescribe the par-

ticular manner in which the right shall
bo exercised, that manner (ifit be rea-
sonable) must be followed if consumers
insist on it;but,' in the absence of euch
statute, then 'by authority oflaw'means
by the authority of the general substan-
tive law of the land in which all rights

of property and its use orenjoyment are
founded. Our conclusion is that • the

•contract involved in the case at bar is
not made invalid by the provisions of
the constitution invoked by appellants.

It willhe observed that hi this case
the facts are exactly similar to those
which govern the Imperial Water Co.;
No. 1.-that is, the water is to he dis-
tributed among stockholders only, at
cost; that is, they are not for sale, rent-
til, or distribution to the public gen-
erally, and the distribution is not for the

"The by-laws adopted in their scope
and extent do not go beyond the power
in the corporation to adopt them. In
our view, they are not inconsistent with
the constitution or laws of this state.

"We think that the answer in the
particulars set forth shows that the wat-
er was acquired and held for the use of
the stockholders of the corporation oirfy
and not for wale,'distribution or rental
to the public generally. Nor is it in-

tended that t!ie water or the agencies
used for its distribution was to be sold
or rented or used in any way to accum-
ulate a fund from which dividends were
to bo declared and paid."

"It further appears from the answer
that the waters acquired and held to be
t.v « < a the lands of the stockholders,
a;. » iiot for Rale, distribution and rental
owotherwise; and from the by-laws,
that no water shall be sold or used for
any purpose on lands not covered by
stock of the company

—
with a proviso

allowing a stockholder to use water on
other lands on certain conditions

—
but

the water is to be used by or sold to no
one else but a stockholder.

"By the by-laws, the directors of the
corporation are authorized to charge
the stockholders such sums for the wat-
er as may cover the ordinary expenses
of the company.

"Inthis case it- is clearly apparent
that the waters under the control of the
corporation were acquired to be held
and employed for the use of the stock-
holders only. An individual can cer-
tainlyacquire water to be used on his
own land. With such use a board of su-
pervisors would have nothing to do.
We know of no reasons why individuals
cannot associate themselves, take on a

corporate form, and acquire water to be
used on their own lauds. When this is
done, we are of opinion that a board of
supervisors can have no more power
over the rates to be paid by the stock-
holders than in the case of individ-
uals ....

The Imperial Water company No. 1 is
formed far the purpose of supplying
water to its etockholdttis at cost. This
is practically the only purpose of the
corporation. In the case of McFadden
vs. board of supervisors, 74Cal. 571, the
court says :

Another question which has been sug-
gested is whether or not the board of
supervisors can fix the rate at which the
Imperial Water company No. 1 shall
furnish water to its stockholders or per-
sons other than stockholders. Inso far
as the question relates to persons other
than stockholders, we willsay here that
the Imperial Water company No. 1 not
only cannot be compelled to lurnish
water to such persons, but has no right
so to do;a further consideration of the
reasons for this statement will be pre-
sented.

The'Califoinia Development company
entered into a contract with the Imper-
ial Water company No. 1, under which
the California Development company
agrees to furnish to the Imperial Water
company No. 1certain water at a cer-
tain price, and the Imperial Water com-
pany agrees to take a certain amount
of water and pay therefor a certain
price. This contract under the decisions
cited, is a valid and bindingcontractup-
on both the parties and the rate at
which the California Development com-
pany furnishes water to the Imperial
Water company No. 1 cannot be fixed
or inany way interfered with by the
board ofsupervisors of San Diego conn-
ty or any other municipal body.

The conclusion which is drawn by the
court in this case of Fresno Irrigation
and Canal company vs. Park is that
while the use of water that has been ap-
propriated for sale for irrigation is un-
der the constitution a public use, and
subject to the regulation and control of
the state in the manner to be prescribed
by law, unless a law be enacted upon
the subject, and unless that control he
exercised under the law, the company
or person appropriating the water can
make such charge for the water as he
sees fit. And further, that even though
such law has been enacted, the company
appropriating water and the user may
make such n contract as they may see
fit and that such contract is valid and
binding upon bothappropriator and user.

The doctrine of this caso was subse-
quently recognized and approved by the
U. H.CircuitCourt ofAppeals in thecase
of San Diego Flume Company vs. South-
er, 104 Fed. 700. and also in a subsequent
case of the same titlein the U. S., re-
ported in the 112 Fed., 228.

er; nor to prohibit or interfere with the
vesting of rights under any such con-
tract.'

"

It BewniH hardly necessary to state
that the corporation may be formed for
the purpose of supplying wuter to its
stockholders only, and that such cor-
poration is legally formed, and the

While the articles of incorporation of
the Imperial Water Co., No.1. and its
by-laws provide that water shall be sold
and distributed to stockholders only, it
has not complied with the other two
conditions, and the stock is therefore
not appurtenant to the laud;but it
doea not follow that because the stock
is not appurtenant to the land, any one
other than a stockholder may demand
and have tlje right to receive water, ,or
that the board of supervisors may fix
the fates at which water may be sup-
plied to HtyckholderH or other persons;
nor does it follow that the company be-
comes a common carrier

—
whatever that

term may jueun.

Third, a certified copy of such by-law
must be recorded in the office of the
county recorder of the county in which
such lands are situated.

'

"Provided, however, that any cor-
poratior organized for, or engaged in
the business of selling, distributing,
supplying, or delivering water forjrriga-
tion purposes or. for domestic use, may
in its by-laws provide that water shall
only be so sold, distributed, supplied, or
delivered lo owners of its capital stock,
ami lhat such stock shall bo appurten-
ant to certain lands when the same are
described in the certificates issued there-
for; and when such certificate shall be
so issued, and a certified copy of such
by-laws recorded in the office of the
county recorder in the county where
such lands are situated, the shares of
stock so located on any land shall only
be transfered with said lauds, and shall
pass as an appurtenance thereto".
It willbe observed that in order that

stock may be made appurtenant to the
land, three distinct conditions must be
complied with:

—
First, a by-law must be adopted by

the corporation providing that the
water shall only be sold, distributed,
supplied, or delivered to owners of the
capital stock, and

fcecond ;-the by-law must further pro-
vide that such stock shall be appurten-
ant to certain lands when the same are
described in the certificate issued there-
for, and

Another question which has been
presented for consideration is whether
or not the stock of the Imperial Water
Co., No.1 is appurtenant to the lands
of the hblders of the stock. Sec, 324 of
the civil code provides with reference
to the stock appurtenant to the land, as
follows;-

Now the Imperial-Water Co., No. 1.
is not organized as a public carrier has
never offered to the public to carry

water through its ditches, nor lias any

land owner ever owned any water wlijch
he could request the water company to
carry. The stockholder does not own
the water untilit is actually delivered
to him on his land. We therefore con-
clude that the Imperial Water Co. No. 1
can furnish water to no one except the
stockholders, and that person* other
than stockholders have absolutely no
right to any of the waters distributed
by the Imoerial Water Company, No. 1.

whatever he thus offers to carry".

Indiscussing this question, itis some
times asserted that the Imperial Water
Company, No. 1. is a common carrier.
We do not understand what is meant by

this term "common carrier". A com-
mon carrier is denned in oikCivilCode,
Sec. 2168, as follows;-

"Every one who, offers to the
public to carry persons, property or

messages, excepting only telegraph-

ic messages, is a common carrier of

We gather that there seems to be an
impression abroad that a person who
owns no stock in the corporation may
may demand water of the company, and
that the company is then bound to de-
liver water at the regular rate, whatever
that may be. We are at a loss to under*
stand how any such belief can be enter-
tained, because, as already stated, the
Imperial Water Company No. 1. is not
engaged in selling water to the public
generally, but only to its stockholders,
and the stockholders rights are limited
to the rights which they have as stock-
holders of the company. Neither the
stockholders nor persons other than
stockholders have ever made appropri-
ations of water or done any act upon

which a claim of right can be based.

may not be compelled to furnish water
to such persons, but has no right so to
do, under its articles of incorporation.

N O WATER RIGHTS

The next question which has been j
suggested is whether or not the Imper-i
ial Water Co., No.1. must furnish water:
to persons whose land may be accessahle I
to the ditches of that company, but who!
are not stockholders of the company andI
as already stated, the company not onlyj

Supervisors, above cited,

To sum the whole matter up, the C.
D. Co., has appropriated certain water
for sale and distribution, and has en-
tered into a contract with Imperial
Water Company, No. 1. to furnish water
toit at a certain rate. This contract is

purpose of accumulating a fund from
which dividends are to he declared andi
paid. We therefore conclude that the,
board of supervisors hns no right what-j
ever t« fix the rates at which the Im-jc
perial Water Co., No. 1. is to furnishj
water to its stockholders. j

powers which itmay exercise are limited
by the purposes enumerated in its ar-
tides of incorporation —in this instance,
to furnish water to its stockholders at

ost. The right of jufttsuch a corpora-
tiotl so to do was recognized and uphold
in the case of A^cFadden vs. Board of

PROFESSIONAL CARDS

We Correct all Errors' of Refraction.
Also Prescription Druggists.

Imperial, California.. .—— __
, \u25a0

(jEO. H. P. SHAW, ATTORNEY ATv>* Law, Imperial, California.
Office upstairs in Imperial Land Com-

pany's building.

Office on East Eighth Street
Entitled to practice in all the

Courts of the State, Department of the
Interior at Washington, D. C, and all

LIN.DYKE.ATTORNEY-AT-LAW,

Contracts and legal papers of allkinda
carefully executed.

CRANKLIN J. COLE* Attorney-at-Law
Admitted to practice in all courts

Corporation work a Specialty
HOLTVILLE. • ; •/• CALIFORNIA

Ed. E. Boyd realty company says .
they have land and water stock for sale

~

for $14.00 per acre on the Eastside.

Classified Liners
Liners under this heading willbe in-

serted for 5 cents alineeach insertion..

FOR SALE

FOR SALE
—

A line registered Poland-
China Boar.

jlO Geo. I). Abrains, Heber.

FOR SALE
—

B'resh, gentle family cowa.
Apply to A.S. Fell,4 milesnortheast
of El Centro. may-19tt

«'
'

FOR SALE CHEAP— Grain rack for av
4 horse wagon, good as new. Address
C. F. Perry, Heber, Cal. a-36tf-

FOR SA LE—Cheap. A first-class sec-,
ond-hand Steel Hay Press, complete.
Only been used a short tune. Inquire
at Edgar Bros. Imperial, or see C. F.
Perry, Heber. : apr-7-tf f^fj

Ihave an order- for 160 shares of water
stock that can be located iiieither of
the water companies No. 1, No. 5 or ,
No. 6;willdivide to suit purchaser in
forties or eighties ; $13.50 pe'r' share;
all cash. Write or/see F.. )i.Stanley^-

—
Brawley, Cal. / r'r"n4tf

FOR SALE
—

A steam engine, 14 horse-
power with150 feet belt. Inquire at
this office.

WILDS—of wild turkeys (acclimated).
Address only G.G. G. Brawley, Cal.

apr-7-tf

FOR RENT

Office for rent in the Garner building.
Apply toI.L.Wilson. oct 21 tf

WANTED—To Trade 80 acres of land
with water stock, 4 miles from, town, .
for horses or mules. Address :Lock
Box133, Imperial. July 22 tf

PASTURE—Ican furnish grain and al-
falfa pasture for 5o head ofcattle on
my ranch. H. M.'Kinne,ElCentro,
Calif. m-3-tf

WANTED

WANTED—Position as cook on a cook
wagon for ditch camp or threshing
outfit. Apply at this office or address
A. care the Press, ElCentro, Cal.
june-9-tf

WANTED—2O to 80 shares of water
stock in Imperial Watercompany No.
1. On easy terms or cash if price is
satisfactory. Address, J. H., Box 15,
Imperial.

"
juue-2

WANTED—Hay baling, $2,00 per ton.
Work guaranteed. Address Bucher
Bros. Heber, Cal. my-12-tf

WANTED—2OO shares of Water Co. No.
5 stock. Will pay spot cash. Price
must be reasonable. Fuller & Aten,
El Centro, Cal. April14-tf j

IWANT TO BUY—2o to 40 shares of
stock inImperial Water Co. No. 1, at
rock-bottom price for spot cash, ad-
dress E. W. Fales, Imperial, Cal.

m-3-tf

FOR EXCHANGE— WiIIexchange 123
acrea grazing land, with wood and
water in Ventura County, 4 milea
from S. P. R.U ,worth $1200 for re-
linquishment or other property in
Imperial Valley. M. W. C, 623
Bryson Bldg., Los Angeles, Cal. dl6tf

TO EXCHANGE— For Imperial prop-
erty, 80 acre ranch near Anderson,
Shasta county. Is excellent property
withallmodern improvements. Value
$1500. Salisbury Healty Co. my-26

WANTED—SOO acres of barley to har-
vest with header, address A. S. Fell,
Imperial, Calif. m-5-tf

1Brown's Express and |
ii

'
BAQOAQG DiIiJVHWV L<

K> I).A. Urowu, I'rop. Stand Cor. Ninth £J,
t) and Imperial Ave. 'IHioiieRes. 15'>. H
f| Trunks 25c ht city, 350 eut.side. All £j
f) orders carefully attended to. Trunk* H
r* stmvtl; 25c a mouth. _j


